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PUBLISHEKS'  ANNOUNCEMENT. 


This  Volume,  which  forms  the  Second  Annual  Supplement  to 
BuTTERWORTHs'  Ten  Years'  Digest,  is  arranged  on  the  same 
system  of  classification  as  is  adopted  in  that  Work.  The 
skeleton  of  subject  headings  which  appeared  in  the  larger  work 
has  not  been  altered  in  any  particular.  The  cases  for  the 
year  1909  have  been  fitted  in  the  same  scheme  of  titles  and  sub- 
titles ;  and  those  instances  have  been  clearly  indicated  where 
no  cases  have  been  decided  relating  to  certain  titles  or  sub- 
titles. The  elaborate  and  time-saving  system  of  cross-refer- 
ences which  appeared  for  the  first  time  in  the  Work  mentioned 
above  has  been  employed  in  the  present  Volume.  The  Case 
Law  for  the  year  1909  is  fully  covered  therein,  and  the 
Volume  has  been  in  every  way  designed  to  form  a  Supple- 
ment which  can  be  used  expeditiously  and  satisfactorily  in 
conjunction  with  the  Ten  Years'  Digest. 

The  Cases  reported  in  all  the  following  series  of  Reports 
have  been  digested  and  incorporated  in  the  present  Volume. 


Law  Eeports. 
Law  Journal  Eeports. 
Justice  of  the  Peace. 
Law  Times  Reports. 
Times  Law  Reports. 
Solicitors'  Journal. 
Commercial  Cases. 
Maritime  Law  Cases. 
Bankruptcy  and  Company  Cases. 
Patent,  Design,  Trade  Mark  and 
other  Cases. 


Registration  Cases. 

Cox's  Criminal  Law  Cases. 

Local  Government  Reports. 

O'Malley  and  Hardcastle's  Elec- 
tion Petition  Reports. 

M'Namara's  Railway  and  Canal 
Cases. 

Irish  Reports. 

Court  of  Session  Cases. 

Scottish  Law  Reporter. 


In  addition  to  including  the  cases  appearing  in  the  above 
Reports,  a  large  number  of  important  cases  have  been  included 
which  are  only  reported  in  the  following  newspapers  and 
legal  journals :  The  Times,  Law  Times,  Solicitors'  Journal,  Justice 
of  the  Peace,  and    WeeUij  Notes. 


PBEFACE. 


In  the  preparation  of  this  Second  Annual  Supplement  to 
BuTTERWORTHs'  Ten  Years'  Digest  the  general  scheme  of 
classification  on  which  that  Digest  was  based  has  again  been 
followed  throughout.  In  a  very  few  instances  it  has  been  found 
advisable  to  add  a  new  sub-heading  or  to  extend  the  scope  of  an 
old  one  by  a  small  verbal  alteration.  For  example,  two  or 
three  new  sub-headings  have  been  inserted  under  the  title 
"Master  and  Servant."  But  it  will  be  remembered  that  the 
Workmen's  Compensation  Act,  1906,  had  been  in  force  but  a 
short  time  when  the  Ten  Years'  Digest  was  published,  and 
cases,  without  precedent,  arising  out  of  the  provisions  of  that  Act 
had  not  then  been  decided.  Such  new  sub-headings  rendered 
necessary  by  the  effect  of  fresh  legislation,  will  not,  it  is  believed, 
affect  the  utility  of  the  classification  already  adopted,  since  they 
are  merely  added  or  fitted  into  the  former  framework  with  a  view 
to  keeping  the  Digest  up-to-date,  and  facilitating  reference. 

To  avoid  inconvenience  many  decisions  have  been,  where 
possible,  divided  or  repeated  under  different  headings.  But  atten- 
tion has  been  paid  to  a  request  for  more  numerous  cross-references 
and  it  is  hoped  that  in  the  present  Volume  they  will  be  found 
sufficient.  In  this  connection  it  may  be  useful  to  point  out  that 
where  a  number  appears  after  a  reference,  the  reader  is  referred  to 
a  case  in  the  present  Volume,  but  where  no  number  appears,  either 
the  reference  is  a  general  one  calling  attention  to  a  cognate 
heading  under  a  title  where  a  case  sought  for  may  be  found, 
or  the  reference  is,  as  it  were,  a  strand  in  the  whole  fabric 
of  cross-reference  on  which  the  Ten  Years'  Digest  and  its 
continuations  have  been  planned. 

The  Editor  thanks  those  who  have  made  suggestions  or 
pointed  out  errors  during  the  Quarterly  growth  of  this  Volume, 


viii  PEEFACE. 

and  trusts   that  the  valuable  suggestions  will  be  found  to  have 
been  followed. 

In  conclusion,  it  is  desired  to  acknowledge  the  permission 
courteously  given  in  connection  with  the  "Session  Cases"  and 
"  The  Scottish  Law  Reporter,"  and  to  thank  the  Publishers  and 
Editors  for  such  permission. 

HARRY   CLOVER. 
1,  Hare  Court, 
Temple. 

January  20,  1910. 
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—  Rowland  r.,  876,  377 
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Wynn,  Denison  and  Others  v.,  62 


Yangtsze  Insurance   Association     v.  Indemnity 
Mutual  Marine  Association  Co.,  305 

"Yarmouth,'"  The,  56,  580 

Yeoward  Bros.,  Marriott  r.,  54,  55 

Yonge  r.  Toynbie,  9 

Yorke  Peninsula   Licensing  Justices,  Rieken  i-., 
165 

Young  r.  Black  Sluice  Commissioners,  479 
—     Mollis  c,  17,  18 

Ystradowen  Colliery  Co.  r.  Grittiths  (Z.),  366 


Zerenner,  Ex  parte ;  In  re  Hatschek's  Patent, 
458,  459 


BUTTERAVORTHS' 
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Eepokted  Cases  foe  the  Yeae  1909. 


ABATEMENT     OF    LEGACY.   ACCESSORIES. 


Sei'  Wills. 

ABATEMENT        OF        NUIS 
ANCE. 

See  Nuisance. 


See  c'KiMixAL  Law   and   Procedure. 


-ACCIDENTS. 


ABETTORS. 

See  Criminal  Law  and  Procedure. 

ABSCONDING   DEBTOR. 

See  Bankruptcy  and  Insolvency. 

ABSOLUTE   GIFT. 

See  Wills. 


ABSTRACT  OF  TITLE. 

See  ,SALE  OF  Land. 


ABUTTING. 

See  Huundaries  and  Fences  ;   Local 
Government,  No.  13. 


See  Factories  and  Workshops  ;  In- 
surance ;  Master  and  Servant  ; 
Negligence  ;  Nuisance  ;  Rail- 
ways, ETC. 


ACCOMMODATION  WORKS. 

See  Railways  and  Canals. 


ACCOMPLICE. 

See  Criminal  Law  and  Procedure. 


ACCORD   AND   SATIS- 
FACTION. 

See  Contract. 


ACCOUNTS   AND   IN- 
QUIRIES. 

See  Executors  and  Administrators  ; 
Mortgages  ;  Partnership  ;  Prac- 
tice AND  Procedure  ;   Trusts. 


ACCEPTANCE. 

See  Bills  of  Exchange  ;  Contract  ; 
Sale  of  Goods. 


ACCRETION. 

See  Waters  and  Watercourses. 

1 


ACTION. 


ACCUMULATIONS. 

See  Pekpetuities. 


ACKNOWLEDGMENTS. 

/See  Evidence;  Limitation   ok 
Actions  :  Eevenue. 


ACT  OF  GOD. 

See  Contract  ;  Negligence  ;  Shipping 
AND  Navigation  ;  Statutes  ; 
Waters  and  Watercourses. 


ACT  OF  PARLIAMENT. 

See  Parliament  ;  Statutes. 


ACT  OF  STATE. 

6'ee  Conflict  of  Laws  ;  Public  Autho- 
rities. 


ACTION. 

I.  Actio  Personalis,  etc.    . 
II.  Maintenance  and  Champerty 
III.  General 


col. 
.      3 

.      3 
.      4 


See  also  Admiralty  ;  Aliens  ;  Injunc- 
tions, No.  5  ;  Master  and 
Servant,  No.  21  ;  Mortgage  ; 
Patents  ;  Practice  and  Pro- 
cedure; Royal  Forces,  No.  1  ; 
Shipping. 

I    ACTIO  PERSONALIS,  etc. 

See  Practice,  No.  9. 

11.  MAINTENANCE  AND  CHAMPEKTY. 

1.  Maintenance — Common  Interest — Master 
and  Servant  —  Action  for  Slander — Costs  as 
between  Solicitor  and  Client.'] 

Held — that  the  defendant  society  had  not  an 
interest  in  maintaining  an  action  for  slander 
by  one  of  their  inspectors  where  the  action  was 
really  brought  for  their  own  purposes  and  they 
knew  after  the  action  had  been  commenced  that 
the  inspector  was  unfit  to  be  continued  in  their 
service  as  an  inspector. 

Held  also — that  the  plaintiff  was  entitled 
to  recover   from   the   defendants    her   costs  as 


between  solicitor  and  client  in  defending  the 
action  for  slander  brought  against  her,  and  also 
her  costs  as  between  solicitor  and  client  in  an 
appeal  in  certain  bastardy  proceedings  taken  by 
her  against  the  inspector. 
Scott  v.  National  Society  for  the  Pke- 
[vention  of  Cruelty  to  Children  and 
Parr,  25  T.  L.  R.  789— Bray,  J. 

III.  GENERAL. 

2.  Jurisdiction  —  Colonial  Rates  —  Private 
Street  Works — Right  to  Recover  Cost  in  English 
Court.] — An  action  by  a  colonial  municipality  to 
recover  a  rate  levied  by  them  for  street  improve- 
ments pursuant  to  an  Act  of  a  colonial  Legis- 
lature is  not  maintainable  in  the  English  Courts. 
Sydney  Municipal  Council  r.  Bull,  [1909] 

[1  K.  B.  7  ;  78  L.  J.  K.  B.  45  ;  99  L.  T.  805  ; 
25  T.  L.  R.  6— Grantham,  J. 


ACTION    IN   PERSONAM. 

See  Admiralty. 


ACTION    IN   REM. 

See  Admiralty. 


ADEMPTION   OF  LEGACY. 


See  Wills. 


ADEN. 

See  Dependencies  and  Colonies. 


ADJOINING  OWNERS. 

See  Boundaries  and  Fences  ;  Ease- 
ments ;  Highways  ;  Metropolis  ; 
Mines,  Minerals  and  Quarries  ; 
Waters  and  Watercourses. 


ADMINISTRATION    OF 
ASSETS. 

Sec  Bankruptcy  and  Insolvency  ; 
Company  ;  Executors  and  Ad- 
ministrators ;  Trusts  and  Trus- 
tees. 


ADMIRALTY   JURISDICTION   AND   PRACTICE. 


ADMIRALTY  JURISDICTION 
AND   PRACTICE. 

I.  IlKiH  Court. 

(«)  Actions  in  reisunani    .         .         •       ^\ 
(6)  Actions  in  Rem     .         .         .         •       •"* 
(c)  liimitatioii  of  Liability         .         .       5 
(rf)  Salvage  Action     ....(> 
(<?)  In  General ("• 

II.  County  Courts. 

(a)  Actions  in  Pei'sonam    .         .         .       ti 
[No  paragraphs  in  this  vol.  of  the  Digest.  ] 
(J)  Actions  in  Rem     ....       6 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(p)  Appeal 6 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(rf)  Transfer  of  Action        .         .         .       G 

[No  pai'agi'aphs  in  this  vol.  of  the  Digest.] 

(e)  In  General    .....       (3 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  aho  Conflict  op  Laws  ;  Shipping 
AND  Navigation. 

I.  HIGH  COURT. 

(a)  Actions  in  Personam. 

1.  Reinotemss  of  Damage — Collision  Causing 
Death  of  Master — Payment  of  Compensation  to 
Widoio  under  WorJanens  Compensation  Act, 
1906 — Bight  to  Recover  from  Owner  of  Ship  in 
Fault.] — Two  vessels,  the  Julia  and  the  Annie, 
collided,  the  An)iie  being  alone  to  blame.  The 
master  of  the  Julia,  in  endeavouring  to  cut  the 
painter  of  his  boat  when  the  collision  occurred, 
was  jerked  into  the  river  and  was  drowned,  and 
his  widow  recovered  from  the  owner  of  the  Julia, 
in  respect  thereof,  the  sum  of  £300  as  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1906.  The  owner  of  the  Julia  brought  an  action 
in  personam  in  the  Admiralty  Division  against 
the  owners  of  the  Annie  to  recover  as  damages 
the  amount  he  had  so  paid  under  the  Workmen's 
Compensation  Act,  1906. 

Held — that  the  damages  claimed  were  not  too 
remote  and  were  recoverable. 

The  Annie,  100  L.  T.  4ir>;  25  T.  L.  R.  416; 
[11  Asp.  M.  C.  213— Deane,  J. 

(b)  Actions  in  Bern. 

See  Dependencies,  No.  18 ;   Shipping 
AND  Navigation. 

(c)  Limitation  of  Liability. 

See  aho  Shipping   and   Navigation, 
XI  (/.). 

2.  Owjurs'  Actual  Fault  or  Privity — Agent  or 
Servant — Merchant  Shipping  Act,  1894  (57  k  58  j 
"Vict.  c.  60),  ss.  59,  503.]— Sect.  503  of  the  Mer-  : 
chant  Shipping   Act,   1894,  which   enables   the  j 
owner  of  a  sliip  to  limit  his  liability  for  loss  or 
damage  where  it  has  occurred  without  his  "  actual 
fault  or  privity,"  refers   to  the  actual  fault  or 
privity  of  the  owner  himself,  and  not  to  that  of 


his  agent  or  servant.  In  the  cas(!  of  a  ship 
owned  by  a  railway  company  the  "  owners"  are 
the  general  body  of  shareholders,  and  not  the 
person  who  is  registered  under  .sect.  59  of  the 
Act  as  managing  owner  av  ship's  husband. 

The  Vaumouth,  |  1909  J  I'.  293  ;  25  T.  Ij.  R.  746 

[ — Deane,  J. 
(d)  Salvage  Action. 

3.  Practice — Pleading—  Ad inixsion  of  Facts — 
Denial  of  Inferences— Right  of  Plaintifs  to  give 
Evidence  at  Trial — Amendment  of  Claim.] — 
Several  actions  to  recover  .salvage  for  services 
rendered  were  brought  against  the  owners  of  the 
Buteshire,  her  cargo  and  freight,  by  the  owners 
and  crews  of  eight  tugs  and  two  lifeboats.  After 
the  various  plaintiffs  had  delivered  statements  of 
claim  an  order  was  made  consolidating  the  suits. 
The  owners  of  the  salveil  property  then  delivered 
a  defence  in  the  consolidated  suit  in  which  they 
admitted  ".the  facts  alleged  in  the  various  state- 
ments of  claim,  but  not  the  inferences  .sought  to 
be  drawn  from  the  said  facts,"  and  they  sub- 
mitted "  themselves  to  the  judgment  of  the  Court 
thereon."  The  plaintiffs  then  had  discovery  of 
the  defendants'  log-books.  On  the  hearing  of 
the  consolidated  suit,  counsel  for  some  of  the 
plaintiffs  tendered  the  log-book  of  the  defendants' 
vessel  as  evidence  of  the  inference  to  be  ilrawn 
from  the  facts ;  counsel  for  other  plaintiffs 
applied  for  leave  to  amend  the  claim  on  behalf 
of  the  party  for  whom  he  appeared  on  the  ground 
that  the  log-book  disclosed  a  material  fact  which 
the  plaintiffs  could  not  have  known  when  the 
claim  was  delivered. 

Held— that  the  plaintiffs  were  not  entitled 
to  call  evidence  or  put  in  documents  in  support 
of  their  case  as  the  facts  pleaded  by  them  were 
admitted,  and  that  no  amendment  could  be 
allowed  at  the  trial,  as  the  application  should 
have  been  made  before  trial  after  discovery  had 
been  obtained. 

The  Buteshire,   [1909]  P.  170;  78  L.  J.   V. 
[108  ;  100  L.  T.  1005— Deane,  J. 

(e)  In  General. 

4.  Evidence  taken  on  Commission — Practice.] 
— Observations  by  Bigham,  Pres.,  as  to  taking 
evidence  on  commission  and  as  to  attempts  to  be 
made  in  future  to  avoid,  wherever  possible,  the 
expense  of  such  commissions. 

The  Augusta,  [1909]  W.  N.  239  ;   26  T.  L.  R. 
[98— Bigham,  Pres. 
II.  COUNTY  COURTS. 

(a)  Actions  in  Personam. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Actions  in   Rem, 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Appeal. 
(No  paragraphs  in  this  voL  of  the  Digest.] 

(d)  Transfer  of  Action. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  In  General. 

[No  paragraphs  in  this  \ol.  of  the  Digest  | 
1—3 


AGENCY. 


ADMISSIBILITY   OF 
EVIDENCE. 

(Set!  Evidence. 


ADMISSIONS. 

See  Criminal  Law  ;  Evidence  ;  Prac- 
tice. 


ADOPTION. 

See  Bastardy  ;  Infants. 


ADULTERATION. 

See  Agriculture  ;   Food  and  Drugs. 

ADULTERY. 

See  Husband  and  Wife. 


ADVERTISEMENTS. 

See  Contracts  ;  Criminal  Law  and 
Procedure  ;  Gaming  and  Wager- 
ing. 


AFFIDAVIT. 

See  Evidence  ;  Practice. 


AFFILIATION. 

See  Bastardy. 


AGENCY. 

I.  In  Gji;neral        .... 
II.  Authority  of  Agent 

III.  Commission. 

(w)  Wlien  payable 

|No  lara^iaplis  iu  tliis  vol.  ot  the  Digest. 

(Jj)  Secret  Commissions,  etc. 

IV.  Liability  of  Agent 

V.  TiiABiLiTY  of  Principal  . 


VI,  Powers  of  Attorney       .        .        .10 

VII.  IlATIFICATION 10 

[No  parapaphs  In  this  vol.  of  the  Digest.] 

See  also  Auctions  and  Auctioneers; 
Bills  of  Exchange  -.  Husband 
and  Wife  ;  Insurance  ;  Libel, 
No.  3 ;  Master  and  Servant  ; 
Sale  of  Goods,  No.  6  ;  Stock 
Exchange ;  Trade  and  Trade 
Unions,  No.  16. 

I.  IN  GENERAL. 

1.  Broker — Charter-paiiy — Ptirtiesfo  Contract 
— Broker  Signing  as  Agent — Suing  as  Princij>al.] 
— The  plaintiffs,  a  firm  of  shipbrokers,  on 
February  3rd,  l'J08,  entered  into  a  contract  in 
charter-party  form  with  the  defendants,  a  firm  of 
timber  merchants,  for  the  carriage  of  a  cargo  of 
timber  in  June,  the  freight  to  be  paid  being 
£1  1a-.  dd.  per  standard.  The  plaintiffs  signed 
the  contract  "  by  authority  of  and  as  agents  for 
owners."  In  fact,  the  plaintiffs  at  that  time 
had  no  principals,  nor  had  they  entered  into  any 
agreement  for  a  ship  to  fulfil  the  contract.  In 
May  the  plaintiffs  entered  into  a  charter  with 
the  owners  of  a  steamer  to  carry  the  cargo  of 
timber  at  a  freight  of  £1  per  standard,  and  they 
signed  this  charter  as  "  agents  for  merchants," 
and  in  the  body  of  it  inserted  the  name  of  the 
defendants  as  charterers,  whereas,  in  fact,  they 
were  not  acting  as  agents  for  the  defendants 
and  made  no  contract  between  the  defendants 
and  the  owners  of  the  steamer.  Bills  of  lading 
were  signed  reserving  freight  in  accordance  with 
the  latter  charter.  The  defendants  paid  the 
freight  due  under  the  bills  of  lading,  and  the 
plaintiffs  sued  them  for  the  difference  between 
that  rate  of  freight  and  that  due  under  the 
contract  of  February  3rd. 

Held— that  as  the  plaintiffs  in  February, 
1908,  had  no  principals  and  were  iu  fact  con- 
tracting for  themselves,  they  were  entitled  to 
sue  on  the  contract  of  February  3rd,  and  that  the 
defendants  were  liable  for  the  freight  reserved 
by  that  contract. 

H.  G.  Harper  &  Co.  v.  Vigers  Bros.,  [1909] 

[2  K.  B.  549  ;  78  L.  J.  K.  B.  876  ;  100  L.  T. 

887  ;  25  T.  L.  K.  627  ;  53  Sol.  Jo.  780  ;  14 

Com.  Cas.  213— Pickford,  J. 

II.  AUTHORITY  OF  AGENT. 

2.  Uxces.i  of  Autliority — Lease — Specific  Per- 
formance.^— It  is  not  every  excess  of  authority 
by  an  agent  that  will  vitiate  a  contract,  and 
where  such  excess  by  a  lessor's  agent  is  not 
unreasonable  it  will  not  operate  to  prevent 
specific  performance  of  the  contract. 

Bromet  r.  Neville,  53  Sol.  Jo.  321— Eve,  J. 

3.  "  Mercantile  Agent  " — Authority  to  Pledge 
—Factors  Act,  1889  (52  &  53  Vict.  c.  45),  ss.  1,  2.] 

'  — An  agent  who  is  entrusted  with  goods  for  sale 

or  return  on  the  terms  that  the  goods  are  not  to 

I  become  his  property  or  be  mixed  with  his  stock 

1  and  that  his  remuneration  shall  consist  of  one 

half  of   the  profits  on  the  sale  of  the  goods  is  a 
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II.  Authority  of  Agent — Continurd. 
mercantile  agent  within  the  Factors  Act,  1880, 
and  has,  accordingly,  auth(uity  to  pledge  the 
goods,  though  he  may  be  at  the  .same  time  carry- 
ing on  an  independent  business  as  a  dealer  in 
such  goods. 

Hastings  v.  Pearson,  ([1893 J  1  Q.  R.  62) 
overruleil. 

Weiner  r.  Harris,   [1!»09]    W.   N.  23i  ;   101 
[L.  T.  647;  26  T.  L.  R.   !16  ;    .54  Sol.  Jo.  81 

— C.  A. 

4.  Innocent  MixreprexenfatUni  of  Aiithoriti/— 
Atitliorifij  Ceasing  iritliont  Agent's  Knoirledge — 
Lialiility  of  Agent. ^^ — The  liability  of  the  person 
who  professes  to  act  as  agent  arises  («)  if  he  has 
been  fraudulent  ;  (/>)  if  he  has  without  fraud 
untruly  represented  that  he  had  authority  when 
he  had  not :  and  (r)  also  where  he  innocentlj' 
misrepresents  that  he  has  authority  where  the 
fact  is  either  (I)  that  he  never  had  authority  or 
(2)  that  his  original  authority  has  ceased  hj 
reason  of  facts  of  which  he  has  not  knowledge 
or  means  of  knowledge.  Such  last-mentioneil 
liability  arises  from  tlie  fact  that  by  professing 
to  act  as  agent  he  impliedly  contracts  that  he 
has  authority,  and  it  is  immaterial  whether  he 
knew  of  the  defect  of  his  authority  or  not. 

Smout  V.  Ilbery  (10  M.  k  W.  1)  can  no  longer 
be  regarded  as  law,  if  .ind  so  far  as  it  decides 
that  an  agent  continuing  to  act  without  know- 
ledge of  the  revocation  of  his  authoritj'  is  not 
under  liability  to  the  other  party  for  his  warranty 
or  representation  of  authority. 

YONGE  r.  ToYXBEE,  Times,  December  28th,  1901» 

[— C.  A. 

III.  COMMISSION. 

(a)  When  payable. 

(No  J  nra^rrai'hs  in  this  vol.  of  the  Digest.i 

(b)  Secret  Commissions,  etc. 

See   Solicitors,  No.    19 ;    Stock    Ex- 
change, No.  2. 

IV.  LIABILITY  OF  AGENT. 

,sV'*'  No.    I.  xnjira. 

V.  LIABILITY  OF  PRINCIPAL. 

See  also  Waters  and  Watercourses, 
No.  1. 

5.  Assignee  for  Creditors  of  Trader  — Goods 
Ordered  hg  Trader  —  Personal  Liahility  of 
Assignee.^— ^y  a  deed  entered  into  between  one 
fi.,  a  trader,  and  the  defendant,  G.  assigned  to 
the  defendant  all  his  business,  goodwill,  and 
stock-in-trade,  and  the  defendant  was  to  carrj' 
on  and  manage  the  business,  and  after  payment 
of  tiie  expenses  thereby  incurred  and  paying  for 
gocwls  supplied  by  crcditoi-s  who  were  willing  to 
supply  goods  for  the  purpose  of  the  business  and 
to  look  to  the  assets  in  the  hands  of  the  trustee 
for  ji.iyment,  he  was  to  p,ay  and  divide  the 
residue  amongst  the  trade  creditors  whose  names 
were  set  out  in  the  schedule  to  the  deed,  and  to 
pay  any  surplus  to  G.  Six  creditors  of  G. 
as.sented  to  the  deed.     No  change  was  made  in 


the  name  of  the  business  or  in  the  way  in  which 
it  was  carried  on,  and  G.,  who  was  paid  a 
salary,  continued  to  manage  it  and  to  give  the 
orders.  Subsetjuently,  the  plaintiffs,  who  were 
not  creditors  of  G.  at  the  time  the  deed  was 
executed  by  him,  supplied  goo  Is  on  the  orders 
of  G.  for  the  puri)ose  of  the  business,  giving 
credit  to  G.  The  goods  not  liaving  been  paifl 
for,  the  plaintiffs  claimed  to  recover  the  price 
from  the  defendant. 

Held — that  as  the  business  had  been  assigned 
to  the  defendant,  he  was  personally  liable  to  i)ay 
for  the  goods. 

G.  B.  NiCHOLLS  k.  Co.  *•.  Knapman,  26  T.  L.  11. 
[72 — Lord  Alver.stone,  C.J. 

6.  Limited  Autlioritg — Holding  out — Arts  of 
Particular  Class.] — If  an  agent  be  held  out  as 
having  only  a  limited  authority  to  do,  on  behalf 
of  his  principal,  acts  of  a  particular  class,  then 
the  principal  is  not  bound  by  an  act  done  outside 
that  authority,  even  though  it  be  an  act  of  that 
particular  class,  because,  the  authority  being 
thus  represented  to  be  limited,  the  party  preju- 
diced has  notice  and  should  a-certain  whether 
or  not  the  act  is  authorised. 

Russo-Chixese  Bank  r.  Li  Yau  Sam,  Times, 
[December  28th,  1909— P.  C, 

VI.  POWERS  OF  ATTORNEY. 

See  Wills,  No.  38. 

VII.  RATIFICATION. 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 


AGREEMENT. 

See  Contracts  ; 
ant,  etc. 


Landlord   and  Tkn- 
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AGRICULTURE. 

I.  Agricultural  Holdings 
II.  Custom  of  the  Country 

INu  jiaiagiai  lis  iu  lliis  vol.  ol  llie  Digest,  i 

III.  Fertilizers  AND  Feeding  Stuffs 

IV.  Market  Gardens  .... 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

For  Accidents  to  Agricultural 
Labourers,  .■<ee  JIaster  and 
Servant. 

I.  AGRICULTURAL   HOLDINGS. 


1.  Small  Jfoldings — Coni/inl.iorg  Acquisition  — 
Order  of  Count  g  Council — Confrniation  hg  Hoard, 
of  Agriculture  and  Fisheries  —  Appeal  —  Small 
Holdings  and  Allotments  Act.  190.S  (8  Kdw.  7, 
c.  36),  ss.  7,  39,  sub-s.  3;  .s-.  11.]  -An  oitler  of  a 
county  council  for  the  compulsory  acfjuisition  of 
land  under  the  Small  Holdings  and  Allotments 
Act,   1908,    which    has  been    confirmed    by  the 
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I.  Agricultural  Holdings — Continiud. 

Board  of  Agriculture  and  Fisheries,  is  final,  and  is 

not  subject  to  review  by  the  Court  of  King's 

Bench. 

Ex  PARTE   RiNGEK,  73  J.  P.  436  ;    25  T.  L.  R. 

[718  ;  53  Sol.  Jo.  745  ;  7  L.  G.  R.  1041— Div. 

"-  Ct. 

II.  CUSTOM  OF  THE  COUNTRY. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

III.  FERTILIZERS  AND  FEEDING  STUFFS. 

2.  Incorrect  Invince  —  ^lexisvca — Sharps — Fer- 
tilizers atid  Feeding  Stuffs  Act,  litOG  (6  Edw.  7, 
c.  27),  ss.  1,  6.] — A  vendor  of  fertilizers  and 
feeding  stuffs  who  delivers  an  invoice  therewith 
which  purports  to  comply  with  sect.  1  of  the 
Fertilizers  and  Feeding  Stuffs  Act,  1906,  but  is 
in  fact  incorrect,  does  not  commit  an  offence 
against  sect.  6,  sub-sect.  1  (a),  of  the  Act.  In 
such  a  case  his  offence  (if  any)  is  against  sect.  6, 
sub-sect.  1  (b). 

Whether  mens  rea  is  a  necessary  element  of 
the  offence  created  by  sect.  6,   sub-sect.  1  (b), 
qumre.     Whether  "  sharps  "  come  within  sect.  1 
or  sect.  6,  qiiare. 
Needham   &   Co.,   Ld.    r.    Worcestershire 

[County  Council,  100  L.  T.  901  ;  73  J.  P. 

293  ;  25  T.  L.  K.  471  ;  7  L.  G.  R.  59.5— Div.  Ct. 

Z.  Possession  of  Fertilizer — Carries — Besistino 
Official  Sampler— Fertilizers  and  Feeding  Stvfs 
Act,  1906  (6  Edw.  7,  c.  27),  s.  8  (a).]— Persons 
being  in  possession  of  a  fertilizer  solely  as 
carriers  are  persons  entrusted  for  the  time  being 
with  its  charge  or  custody  within  the  meaning 
of  sect.  8  (a)  of  the  Fertilizers  and  Feeding 
Stuffs  Act,  1906.  and  commit  an  offence  against 
the  section  in  refusing  to  allow  an  official 
sampler  to  take  a  sample  of  the  fertilizer. 
Department  of  Agriculture  and  Tech- 
[nical  Instruction  for  Ireland  r.  Cork- 
Steam  Packet  Co.,  [1909]  2  I.  R.  479— Div. 

Ct.,  Ireland. 

IV.  MARKET  GARDENS. 

[Ko  paragraphs  in  this  vol.  of  the  PIgeit.] 


AIR. 

See  Easements. 

ALE   AND   BEER. 

See  IntoxicatinPt  Liquors. 


ALIENS. 

I.  Right  to  Sue. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Expulsion  Order. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  In  General. 

[ No  paragraphs  in  this  \ol.  of  the 


ALIMONY. 

See  Husband  and  Wife. 


ALLEGIANCE. 

See  Aliens. 


ALLOTMENTS. 

See  Small  Holdings  and  Allotments 

ALLUVION. 

See  Waters  and  Watercourses. 


ALTERATION   OF  DOCU- 
MENTS. 

See  Bankers  and  Banking  ;  Bills 
OF  Exchange ;  Deeds  and 
other  Documents  ;  Wills. 


AMUSEMENTS. 

See  Theatres,  etc. 


ANCIENT  LIGHTS. 
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See      Perpetuities  ; 
Trusts. 
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I.  Cruelty  to  Animals  . 
II.  Diseases  of  Animals  . 

III.  Dogs 

IV.  Liability  for  Injury  by   . 

V.  Wild  Birds  Protection      . 

And  see  Game;    Negligence; 
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1.  CRUELTY  TO  ANIMALS. 

1.  Ill-treating,  Abusing,  and  Torturing— Sepa- 
rate Offences— ^Form  of  Information—Summary 
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I.  Cruelty  to  Animals — Cantinued. 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
s.  10— Cnieltij  to  Animals  Act,  1849  (12  &  13 
Vict-.,  c.  92),  .?.  2.]— Sect.  2  of  the  Cruelty  to 
Animals  Act,  1849,  provides  that  "  if  any  person 
shall  .  .  .  cruelly  beat,  ill-treat,  abuse  or  torture 
.  .  .  any  animal  "  he  shall  be  liable  to  a  penalty. 
An  information  was  preferred  a<^ainst  the 
respondent  under  the  Cruelty  to  Animals  Act, 
1849,  s.  2,  for  cruelly  ill-treating,  abusing,  and 
torturing  a  grey  gelding.  The  justices  were 
of  opinion  that  as  the  word  "  and  "  connected 
the  words  "  abuse "  and  "  torture  "  in  the 
information,  it  was  an  information  for  three 
offences,  and  they  put  the  appellant  to  his 
election  on  which  of  the  charges  he  would  pro- 
ceed. The  appellant  declined  to  elect,  and  the 
justices  thereupon  dismissed  the  information. 

Held — that  the  words  "  abuse  "  and  "  torture  " 
created  separate  offences  and  that  the  justices 
were,  in  the  circumstances,  right  in  refusing  to 
convict,  as  sect.  10  of  the  Summary  Jurisdiction 
Act,  1848,  requires  that  every  information  shall 
be  for  one  offence  only. 

Johnson  v.  Needham,  [1909]  1  K.  B.  626  ;  78 

[L.  J.  K.  B.  412  :  100  L.  T.  493  ;  73  J.  P.  117  ; 

25  T.  L.  R.  245— Div.  Ct. 

2.  One  Si/nnnons  Charyin/)  Cruelty  to  Four 
Animals — Four  Convictions — Cruelty  to  Animals 
Act,  1849  (12  &  13  Vict.  c.  92).]— The  defendant 
was  charge<l  in  one  summons  under  the  Cruelty 
to  Animals  Act,  1849,  with  cruelly  ill-treating 
four  ponies  by  having  between  March  20th  and 
April  6th,  1909,  supplied  them  with  unsuitable 
food.  He  was  not  informed  when  he  appeared 
that  he  had  to  answer  more  than  one  charge, 
nor  did  he  know  till  the  justices,  after  having 
heard  the  case,  returned  into  Court  that  he  was 
to  be  convicted  of  more  than  one  offence.  The 
justices  having  convicted  the  defendant  of  an 
offence  in  respect  of  each  of  the  four  ponies,  and 
imposed  a  line  in  respect  of  each  : — 

Held — that  three  of  the  convictions  must  be 
quashed. 

R.  r.  Rawson,  [1909]  2  K.   B.  748;  101   L.  T. 

[463  ;  suh  noin.  R.  v.  Trafford-Rawson.  etc.; 

78   L.  J.  K.  B.  1156  ;   73  J.  P.  483  ;  sub  iwm. 

R.  c.  Trafford-Lawsox  and  Others,  JJ., 

25  T.  L.  R.  785— Div.  Ct. 

3.  Offence  Alleyed  ayainst  Secretary  of  a 
Limited  Liahility  Company — "  Cause  or  Pro- 
cured—Cruelty to  Animals  Act,  1849  (12  &  13 
Vict.  r.  92),  .<.  2.]— The  secretary  of  a  limited 
liability  company,  who  has  nothing  whatever  to 
do  with  the  state  of  the  company's  horses,  can- 
not be  convicted  of  an  offence  under  sect.  2  of 
the  Cruelty  to  Animals  Act,  1849,  for  "  causing 
or  procuring  "  a  horse  "  to  be  cruelly  ill-treated." 
Hughes  r.  Mooney,  43  1.  L.  T.  127— Recorder 

[of  Dublin. 

II.  DISEASES  OF  ANIMALS. 
See  alxo  III.,  infra. 

4.  Carcases  Washed  Ashore — Disposal  under 
Diseases  of  Animah   Act,  1894 — llight    of  the 


Local  Authority  to  Recover  Expenses  of  Burial 
against  Shipowner — Diseases  of  Animals  Act, 
1894  (57  &;  58  Vict.  c.  57),  s.  46.]— Carcases  of 
mutton,  frozen  and  free  from  disease  when 
shipped,  which  are  washed  ashore  out  of  a 
stranded  vessel,  are  "carcases"  within  the  mean- 
ing of  sect.  46  of  the  Diseases  of  Animals  Act, 
1894,  and  where  a  local  authority  has  incurred 
expenses  in  connection  with  their  burial  under  the 
direction  <»f  a  receiver  of  wreck,  with  authority 
from  the  Board  of  Trade,  the  owner  of  the 
stranded  vessel  is  liable  to  repay  such  expenses 
to  the  local  authority. 

The  Suevic,   [1908]   P.  292  ;  72  J.  P.  407  ;  77 

[L.  J.  P.  152  ;  99  L.  T.  474  ;  24  T.  L.  R.  699  ; 

11  Asp.  M.  C.  149  ;  6  L.  G.  R.  946— Div.  Ct. 

5.  "  Suspected  of"  Sheep  Scab — Suspicion  of 
Persons  other  than  the  Owner  —  Diseases  of 
Animals  Act,  1894  (57  &  58  Vict.  c.  57),  ss.  22, 
o2— Sheep  Scab  Order,  1905,  s.  l,sub-s.  1.]— The 
Sheep  Scab  Order  of  the  Board  of  Agriculture 
and  Fisheries,  1905,  s.  1.  sub-s.  1,  enacts— 
'•  Every  person  having  or  having  had  in  his  pos- 
session or  under  his  charge  a  sheep  affected  with, 
or  suspected  of,  sheep  scab,"  shall  give  notice  of 
the  fact  as  therein  providecl. 

Held— that  the  words  "  suspected  of  "  do  not 
mean  that  the  party  in  possession  must  suspect, 
nor  that  it  is  sufficient  if  anyone  whatsoever 
suspects  to  the  knowledge  of  the  party  in  posses- 
sion ;  but  that  they  mean  that  there  is  a  reason- 
able suspicion  known  to  the  party  in  possession, 
the  reasonableness  of  the  suspicion  depending 
on  the  facts  and  circumstances  of  each  case,  and 
particularly  on  the  expert  knowledge  and  experi- 
ence, or  their  absence,  of  a  party  raising  the 
suspicion,  and  the  comparative  knowledge  of  the 
party  in  possession. 

Maclean  v.  Laidlaw,  46  Sc,  L.  R.  877— Ct.  of 

rjusty. 
III.  DOGS.  ■-        ^ 

See  also  No.  11,  infra. 

6.  Dangerous  Dog— Order  for  Destruction— 
Removal  of  Dog  out  of  Jurisdiction — Power  of 
Ju.it ices  to  make  Order— Dogs  Act,  1871  (34  k,  35 
Vict.  c.  56),  .«.  2.]— On  March  20th,  1908,  the 
appellant's  dog,  which  had  previously  bitten 
several  people,  bit  the  respondent's  daughter 
After  March  20th,  and  before  the  date  of  an 
information  preferred  against  the  appellant  under 
sect.  2  of  the  Dogs  Act,  1871,  the  appellant  sent 
the  dog  out  of  the  jurisdiction  of  the  police  court, 
and  it  continued  outside  that  jurisdiction  at  the 
time  of  the  hearing  of  the  information.  The 
justices  found  that  the  appellant  was  the  owner 
of  the  dog  at  the  time  of  the  offence,  and  that 
there  had  been  no  bona  Jide  disposal  of  it,  and 
they  made  an  order  adjudging  that  the  dog 
should  be  destroyed. 

Held — that  the  fact  that  a  dangerous  dog 
has  been  sent  out  of  the  jurisdiction  of  the 
particular  Court  before  the  information  is  pre- 
ferred, or  heard,  does  not  prevent  the  justices 
making  an  order,  proviilcd  there  has  not  been  a 
bona  fide  disposal  of  the  dog. 
LOCKETT  V.  WiTHEY,  99  L.  T.  838  ;  72  J.  P. 
[492  :  25  T.  L.  R.  16— Div.  Ct. 


15 


ANIMALS. 


16 


III.  J>ogs—Contnwed.  i  was  provided  that  "everj-  dog  shall  at  all  times 

7.  Boff  Licence  —  Exemption  from  Duty  —  between  one  hour  after  sunset  and  one  hour 
Farmer  or  Shepherd — Xumher  of  Dogs — fi»/w^«/  before  sunrise  be  kept  by  the  owner  thereof 
of  Justices — Customs  and  Inland  lievemte  Act,  \  under  control  by  being  (i.)  confined  in  a  kennel 
1878(41  Vict.  r.  l?>'),s.22~Dogs Acf.\906  {&  Edwl  I  or  other  enclosure  from  which  it  cannot  escape, 
7,  c.  32),  s.  5,  snb-s.  1.]— Sect.  22  of  the  Customs    or  (ii.)  secured  to  some  premises  by  a  collar  and 


and  Inland  Revenue  Act,  1878,  provides  that  in 
the  case  of  dogs  kept  and  used  solely  for  the 
purpose  of  tending  sheep  or  cattle  on  a  farm,  or 
in  the  exercise  of  the  calling  or  occupation  of  a 
shepherd,  the  owner,  whether  a  farmer  or  shep- 
herd, may,  on  signing  a  declaration  in  the  pre- 
scribed form,  obtain  exemption  from  duty  in 
respect  of  the  dog  or  dogs,  not  exceeding  two  in 
number,  kept  by  him  solely  for  use  in  tending 
sheep  or  cattle,  or  in  the  exercise  of  the  calling 
or  occupation  of  a  shepherd. 

Sect.  5,  sub-sect.  1,  of  the  Dogs  Act,  lOOfi,  pro- 
vides that  the  grant  of  a  certificate  of  exemption 
from  duty  in  respect  of  a  dog  shall  require  the 
previous  consent  of  a  petty  sessional  Court,  and 
that  such  consent  shall  not  be  withheld  if  the 
Court  is  of  opinion  that  the  conditions  for  ex- 
emption mentioned  in  sect.  22  of  the  Customs  and 
Inland  Revenue  Act,  1878,  apply  in  the  case  of 
the  applicant. 

Held — that  though  the  justices  have  a  right 
to  inquire  whether  the  applicant  for  an  exemp- 
tion in  respect  of  two  dogs  i's  in  fact  a  farmer, 
and  whether  the  two  dog.s  were  in  fact  usefl  in 
tending  sheep  or  cattle,  yet,  if  they  are  satisfied 
on  these  points,  they  have  no  right  to  limit  the 
exemption  to  one  dog  instead  of  two. 
Johnson  r.  Wilson,  [1909]  2  K.  B.  497  :  78 

[L.  J.  K.  B.  912  ;  101  L.  T.  31.') ;  73  J.  P.  396  ; 
2.5  T.  L.  R.  66.3— Div.  Ct. 

8.  Regulation  Prescrihing  Collar — Exenqjtion 
— PacTi  of  Hounds  —  Foorliovnd  Puppy  heing 
''  Walked''— Dor/s  Order  of  1906,  art.' 1  (1)— 
Dogs  Act.  1906  (6  FaUv.  7,  c.  32),  s.  2  (1)  (a).]— 
The  Dogs  Order  of  1906  (made  by  the  Board  of 
Agriculture  and  Fisheries),  art.  1  (1),  empowers 
local  authorities  to  make  regulations  prescribing 
the  wearing  by  dogs,  while  in  a  highway  or 
place  of  public  resort,  of  a  collar  with  the  name 
and  address  of  the  owner,  but  provides  that 
this  regulation  shall  not  apply  to  any  pack  of 
hounds,  or  any  dog  while  being  used  for  spoiling 
purposes. 

Held — that  for  the  purposes  of  this  ordei*  a 
foxhound  puppy  which  belonged  to  a  pack  of 
hounds  and  was  registered  as  a  member  of  the 
pack  and  branded  as  such,  and  which  was  being 
"walked"  for  the  hunt  which  owned  the  pack, 
came  within  the  expression  "  pack  of  hounds," 
and  was  therefore  exempt  from  wearing  a  collar 
with  the  name  and  address  of  its  owner,  though 
not  actually  being  used  for  sporting  purposes. 
Burton  r.  Atkinson,  72  J.  P.  198  ;  98  L.  T 

[748;  24  T.  L.  R.  498;  21   Cox,  C.  C.  .570— 

Div.  Ct. 

9.  Peg7ilafion  Prescrihing  Control — "  Pael'  of 
Honnds" — Walking  Foxhonnd  I'nj)i>y — Order  of 
Local  Authority — Diseases  of  A  nimals  Acts,  1894 


chain.  Provided  that  the  foregoiiiig  regulations 
shall  not  apply  to  any  pack  of  hounds  or  any 
dog  under  the  control  of  the  owner  or  some 
other  person.'"  The  appellant  walked  a  foxhound 
puppy  for  a  certain  hunt,  the  dog  having  a 
collar  with  the  name  of  the  hunt  inscribed 
thereon  and  (he  initial  letter  of  the  hunt  and 
the  number  of  the  litter  marked  on  its  ear.  The 
dog  was  found  straying  in  a  public  highway  at 
12.45  a.m.  without  being  under  the  control  of 
the  owner  or  of  some  other  person. 

Held — that  the  proviso  to  the  regulation  did 
not  apply  to  the  dog,  and  that  the  appellant  had 
committed  a  breach  of  the  regulation, 

Rasdall  r.  Coleman,  100  L.  T.  934  ;  73  J.  P. 
[377;    25  T.  L.  R.  638;    7  L.  G.  R.  1166— 

Div.  Ct. 

10.  "  Injury  " — Dog  Parking  at  Foals — Caus- 
ing Foals  to  Break  Away — Contributor i/  Keqli- 
genee—Dogs  Act,  19U6  (6  Edw.  7,  c.  32)',  s.  1.]— 
The  plaintiff  was  driving  home  two  foals  along 
the  i)ublic  road  jiast  defendant's  farm  when  a 
young  dog  belonging  to  the  defendant  rushed  out 
of  the  defendant's  house  and  barked  at  the  foals, 
which  broke  away  from  the  plaintiflE's  brother, 
and  were  not  recovered  till  the  next  day.  Both 
foals  died  from  injuries  received  that  night. 

Held— that  this  was  not  an  "  injury  "  within 
sect.  1  of  the  Dogs  Act,  1906. 

Semble,  the  Dogs  Act,  1906,  does  not  exclude 
the  defence  of  contributory  negligence. 

Campbell  r.  Wilkinson,  43  I.  L.  T.  237— 

[Wiight,  ,J.,  Ireland. 

IV.  LIABILITY  FOR  INJURY  BY. 

See     also     III.,    .^npra  ;     MASTER     AND 
Servant,  No.  32 

11.  Savage  Animal — Wrongful  Act  of  Servant 
in  Charge  —  Liability  of  Oioner  —  Scope  of 
Employment.'] — A  dog  known  by  the  owner  to  be 
savage  was  intrusted  to  the  custody  of  a  servant 
who  incited  it  to  tly  at  the  plaintitf,  and  it  bit 
her.  She  brought  an  action  in  the  county  court 
for  damages,  but  the  judge  nonsuited  her. 

Held — that  there  must  be  a  new  trial,  as  the 
question  whether  the  servant's  wrongful  act  was 
done  ill  the  course  of  hisemi)loyment,  or  whether 
it  was  done  for  purposes  of  his  own,  ought  to 
have  been  left  to  the  jury. 

Held  also  (Kennedy,  L.J.,  dissenting) — that 
if  a  man  keeps  an  animal  whose  nature  is 
ferocious,  or  an  animal  of  a  class  not  generally 
ferocious  but  which  is  known  to  the  owner  to  be 
dangerous,  the  owner  of  that  animal  is  l)ound  to 
keep  it  secure  at  iiis  peril,  and  is  liable  for  any 
injury  done  by  it,  though  the  injury  is  directly 


to  1903— Z>0(7«  Order,  1906.]— Bv  a  regulation  of    brought  about  through  the  intervening  voluntary 

a  local  authority  under  the  Diseases  of  Animals    ^^t  of  a  third  person. 

Acts,  1894  to  1903.  and  the  Dogs  Order,  1906,  it  '      Decision    of    Div.  Ct.    ([lilOS]    2  K.    B.  352  ; 
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IV.  Liability  for  injury  }3j~ Continued. 

77    L.    J.    K.    B.    726  ;    24    T.    L.    K.   500  ;    52 

Sol.  Jo.  483)  affirmed. 

Baker  r.  Snell,  [1908]  2  K 
[L.  J.  K.  B.  1090  :  99  L.  T.  753 
811  :    52  Sol.  Jo.  681  ;    21   Cox 


B.  825  ;   77 
24  T.  L.  R. 

C.  C.  716— 
C.  A. 


12.  SiHO  Straii'niti  on  Iliflfiwa!/ — Horse  Shyinn 
— yefjligence — 'Contrlhiitonj  Neglifienee  —  Find- 
ini/x  of  Jiiri/.] — A  sow,  the  property  of  the 
(lefeiuiant,  strayed  on  to  the  highway  and  caused 
a  horse  to  shy  as  it  was  passing  the  motor  car  of 
the  plaintiff."  In  the  collision  that  ensued  the 
plaintiff's  car  was  damaged. 

The  jury  found  that  the  defendant  was  not 
negligent  in  allowing  the  sow  to  be  on  the  high- 
way, that  the  sow  caused  the  liorsc  to  shy,  and 
that  the  [irobable  result  of  the  sow  being  on  the 
highway  was  to  cause  the  horse  to  shy. 

The  jury  could  not  agree  as  to  whether  there 
was  contributory  negligence  on  the  part  of  the 
driver  of  the  car. 

Held — that  on  these  findings  judgment  must 
be  entered  for  the  defendant. 

Judgment  of  Bray,  J.,  in  Hadwell  v.  Kighton 
([1907]  2  K.  B.  345  ;  76  L.J.  K.  B.  891  ;  71 
J.  P.  499 ;  97  L.  T.  133  ;  23  T.  L.  B.  548  ;  5 
L.  G.  R.  881),  approved. 

Decision    of    Lawrance, 
reversed. 

HiGGINS  r.    SeARLE,    100 
[185  :  25  T.  L.  R.  301  ; 


J.    (72    J.    P.    449). 


L.  T.   280  :  73  J. 
1  L.  G.  R.  640— C. 


colour.  This  evidence  was  corroborated  by 
another  inspector  of  the  society.  No  evidence 
was  called  to  show  how  or  when  the  birds  came 
into  the  possession  of  the  respondent.  The 
magistrate  was  of  opinion  that  there  was  no 
evidence  that  the  larks  were  recently  taken,  and 
he  dismissed  the  summons  without  calling  on 
the  respondent. 

Held — that  there  was  prima  fncie  evidence 
that  the  larks  in  question  had  been  recently 
taken,  and  that  the  magistrate  ought  to  have 
considered  the  case  further. 

HOLLis  r.  Young,  [1909]  1  K.  B.  629  ;  78  L.  J. 

[K.   B.   310  ;  98  L.  T.  751  ;  72  J.  P.  199  ;  24 

T.  L.  II.  .500  ;  21  Cox,  C.  C.  582— Div.  Ct. 


ANNUITY. 

See  Rent-charges  and  Annuitie.s. 
See  also  Death  Duties  ;  Income-Tax  ; 

Revenue  ;  Settlements  ;  Trusts  ; 

Wills. 


ANTICIPATION,    RE- 
STRAINT  ON. 

See  Husband  and  Wife  ;  Perpetui- 
ties ;  Personal  Property  ; 
Trusts. 


APOLOGY. 


13.  Trespasser  in  Field  Bitten  hy  Savage  Horse 
Scienter  Found — Field  llaintnally  Used  hy 
Pnhlie  ax  Short  Cut — Action  against  Oivner  of 
Horse — Xo  Duty  to  Trespasser.] — X.,  a  man 
who  has  been  bitten  by  a  savage  horse,  cannot 
maintain  an  action  against  Y.,  the  owner  of  the 
horse,  who  knows  that  it  is  savage,  if  X.  when 
he  was  Ijitten  was  a  trespasser  in  Y.'s  field,  and 
this  is  so,  even  if  the  field  is  habitually  and  to 
Y.'s  knowledge  used  by  the  public  as  a  short  cut. 

Decision  of  Div.  Ct.  ([1909]  2  K.  B.  433  ;  78  j 
L.  J.  K.  B.  874  ;  101  L.  T.  78  ;  25  T.  L.  R.  608  ; 
53  Sol.  Jo.  544)  affirmed,  Buckley,  L.J.,  dissenting.    /APPEAL. 
Lo-WRRY  r.  Walker,  [1909]   W.  N.  249;   26 
[T.  L.  R.  108  ;  54  Sol.  Jo.  99- C.  A. 


See  Libel  and  Slander. 


APOTHECARIES. 

See  Medicine  and  Pharmacy. 


V.  WILD  BIRDS  PROTECTION. 

1^.  J>os.sesslon  of  Mild  Birds —"■  lieeently 
Taln'n" — Prima  facie  Fridenee — Wild  Birds 
Protection  Act,  1880  (43  A:  44  Vict.  e.  35),  s.  3— 
^yild  Birds  Protection  Act,  1881  (44  A:  45  Vict. 
c.  51),  s.  2.] — The  respondent,  a  dealer  in  wild 
birds,  was  summoned  for  knowingly  and  wilfully 
having  in  his  possession  on  July  3oth  19(i7, 
certain  wild  birds,  namely,  seven  young  larks 
recently  taken.  Evidence  was  given  by  the 
appellant,  an  inspector  of  the  Society  for  the 
Prevention  of  Cruelly  to  Animals,  that  he  had 
found  on  the  respondent's  premises  seven  young 
larks,  which  he  considered  were  birds  of  the 
same  year,  recently  taken,  because  they  were 
very  wild,  beating  themselves  against  the  bars 
of  their  cages,  and  their  feathers  were  of  a  light 


See  Bankruptcy  :  County  Courts  ; 
Courts  :  Criminal  Law  and 
Procedure  ;  Dependencies  and 
Colonies  ;  Magistrates  ;  Prac- 
tice and  Procedure,  etc. 


APPEALS    AS   TO    LICENS- 
ING. 

See  Intoxicating  Liquors. 


APPEALS   AS   TO    RATING. 

See  1;atks  and  Kating. 
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APPOINTMENT, 
OF, 

See  Powers. 


POWERS 


APPORTIONMENT. 

See  Landlord  and  Tenant  ;  Real 
Property  and  Chattels  Real  ; 
Rent-charges  and  Annuities  ; 
Settlements  ;  Trusts  ;  Wills. 


APPRAISERS. 

Sec  Valuers  and  Appraisers. 


APPRENTICES. 

See  Infants  ;  Master  and  Servant. 


APPROPRIATION    OF    PAY- 
MENT. 

See  Bankers  AND  Banking  ;  Contract 
Money  and  Money-lknding 
Mortgage. 
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ARBITRATION. 

I.  Arbitrators  and  Umpires 
II.  Award 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Costs 

IV.  Special  Case  .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Submission  to  Arbitration. 

(«)  Effect  of  . 

(ft)  Pleading  as  defence  to  Action 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Revocation 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Agriculture  ;  Builders  ; 
Compulsory  Purchase  ;  Conflict 
of  Laws,  No.  5 ;  Criminal  Law, 
No.  65 ;  Friendly  Societies  ; 
Master  and  Servant  ;  Practice 
and  Procedure  ;  Railways  and 
Canals  ;  Tramways,  No.  6. 

1.  AKBITRATORS  AND  UMPISES. 

1.  Jnr'mllction  of  Arhltratovit — Sale  of  Goodx 
hij  Description — Aivard  based  on  Custom  suhse- 
qutntly  Foiuid  Xot  to  Exist — Custom  Tnco7Uiistent 
loith  Written  Cunfi-acf.] — By  a  contract  in  writing 


the  appellants  sold  to  the  respondents  300  tons 
of  rubber  "  fair  quality  Banjermassin  Jelutong 
at  £18  los.  per  ton  c.i.f.  Liverpool"  .  .  .  and 
the  contract  provided  :  "  Any  dispute  on  this 
contract  to  be  settled  by  arbitration  here  in  the 
usual  way."  On  arrival  of  the  rubber  at  Liver- 
pool the  respondents  refused  to  take  delivery  on 
the  ground  that  the  goods  were  not  in  accordance 
with  the  contract.  The  dispute  was  referred  to 
arbitrators,  who  found  that  the  goods  were  not 
in  accordance  with  contract,  but  must  be  accepted 
by  the  buyers  at  an  allowance  of  10-?.  per  ton. 
The  award  was  based  upon  an  alleged  custom 
applicable  to  contracts  for  raw  material  to  be 
shipped  to  this  country,  that  the  buyers  should 
accept  the  goods  with  an  allowance  for  inferio- 
rity of  quality,  where  that  inferiority  was,  in 
the  opinion  of  the  arbitrators,  not  excessive  or 
unreasonable.  Upon  a  motion  by  the  respondents 
to  set  aside  the  award,  the  Court,  with  counsel's 
consent,  directed  an  issue  to  determine  the  exist- 
ence of  the  alleged  custom,  and  upon  the  trial  of 
the  issue  the  alleged  custom  was  found  not  to 
exist. 

Held — that  the  arbitrators  had  no  jurisdiction 
to  deal  conclusively  with  the  question  of  the 
existence  of  the  custom,  and  that,  as  the  custom 
had  been  found  not  to  exist  in  fact,  the  award 
compelling  the  respondents  to  accept  goods  not 
in  accordance  with  the  written  contract  was  bad 
and  must  be  set  aside. 

Hutcheson  v.  Eaton  (  (1884)  13  Q.  B.  D.  861  ; 
51  L.  T.  846 — C.  A.)  discussed  and  followed. 

In   re   North    Western   Rubber   Co.  and 

[Huttenbach  &  Co.,   [1908]  2  K.  B.  907  ; 

78  L.  J.  K.  B.  51  ;  99  L.  T.  680— C.  A. 

2.  Arbitrators  to  be  Members  of  Particular 
Association — Appointment  of  Arbitrators  not 
Members  of  Association — Estoj)pel — Waiver.'\ — • 
Under  a  contract  made  between  the  plaintiffs 
and  the  defendant  any  dispute  arising  there- 
under was  to  be  referred  to  two  arbitrators  who 
were  to  be  members  of  the  London  Corn  Ex- 
change, the  Baltic,  or  the  London  Corn  Trade 
Association.  A  dispute  having  arisen,  each  of 
the  parties  appointed  an  arbitrator  under  the 
contract  and  took  part  in  the  arbitration. 
Neither  of  the  arbitrators  so  appointed  was  a 
member  of  one  or  other  of  the  associations 
mentioned,  but  this  was  not  known  to  the 
plaintiffs  till  after  an  award  had  been  made. 

Held — that  the  award  was  invalid  as  having 
been  made  by  persons  who  were  not  qualified  to 
be  arbitrators  under  the  contract. 

JUNGHEiM,    Hopkins    &     Co.     v.    Foukel- 

[MANN,  [1909]   2  K.  B.  948  ;  78  L.  J.  K.  B. 

1132;    101   L.  T.  398;    25  T.  L.  R.  819;  53 

Sol.  Jo.  790— Pickford,  J. 

II.  AWARD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  COSTS. 

3.  Arbitrator's  Charges — Implied  Contract  by 
Parties  to  Submission— Arbitration  Act,  1889 
(52  k  53  Vict.  c.  49),  Sc/ied.,  Clause  (/).]— Certain 
disputes  between    the   defendants  and  another 
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III.  Costs — Contimied. 

company  were  by  agreement  icferred  to  arbitra- 
tion. N.  was  appointed  arbitrator  by  the  defen- 
dants and  the  plaintiff  was  appointed  arbitrator 
by  the  other  company  to  the  reference.  The  two 
iirbitrators  having  faileil  to  agree,  the  reference 
devolved  upon  the  mnpire,  who  by  his  award 
directed  the  defendants  to  pay  the  plaintiff's 
charges,  but  he  left  the  plaintiff  to  recover  those 
charges  from  the  defendants.  The  arbitration 
was  subject  to  the  Arbitration  Act,  188',t. 

Held— that  the  plaintiff,  although  not 
appointed  as  arbitrator  by  the  defendants, 
could  maintain  an  action  against  them  for  his 
charges,  as  there  was  an  implied  promise  by  the 
parties  to  the  submission  jointly  to  pay  the 
arbitrators  and  umpire  for  their  services. 

Crampton.  and  Holt  v.  RidUy  S;  Co.  ((1887) 

20  Q.  B.   D.   48  ;  57  L.  T.  809  ;  36  W.  R.  554— 

A.  L.  Smith,  J.)  followed. 

Bbown  r.   Llandovery  Terra  Cotta,  etc., 

[Co.,  Ld.,  25  T.  L.  R.  625— Sutton,  J. 

IV.  SPECIAL  CASE. 

[N'o  jiara>;raiihs  in  this  vol.  of  the  Digest.] 

V.  SUBMISSION  TO  ARBITRATION. 

(a)  EflFect  of. 

4.  Stdii'nig  Proceedings — Agreement  to  Refer 
Dispute  to' Foreign  Cokrt.']—An  agreement  to 
refer  disputes  to  a  foreign  tribunal  entitles  a 
defendant  to  a  stay  of  proceedings  in  this  country, 
unless  the  plaintiff  makes  out  a  case  for  an 
injunction. 

KIRCHNER  &    Co.   V.    Gruban,    [1909]    1    Ch. 

[413;    78  L.  J.   Ch.  117;   99  L.  T.  932;  53 

Sol.  Jo.  151— Eve,  J. 

5.  "  Step  in  the  Proceedings  " — Apjjlication  to 
Stay — Arbitration  Clause  in  Agreement — Sum- 
mons for  Directions — Arbitration  Act,  1889,  s.  4 
—B.  S.  C,  Ord.  30,  rr.  1,  2.]— A  party  to  an 
action  for  an  account  under  an  agreement  con- 
taining an  arbitration  clause,  appearing  to  a 
summons  for  directions  and  undertaking  to 
account,  cannot  afterwards,  even  though  no 
order  was  made  on  the  summons,  apply  for  a 
stay  of  proceedings  under  sect.  4  of  the  Arbitra- 
tion Act,  1889. 

OCHS  V.  OCHS  Brothers,  [1909]  2  Ch.  121  ;  78 

[L.  J.  Ch.  555  ;  100  L.  T.  880  ;  53  Sol.  Jo.  542 

— Warrington,  J. 

6.  Contract  made  in  Ireland — Pi-inted  Form — 
Construction — Application  of  Knglish  or  Irish 
Act.] — In  a  policy  of  insurance  in  a  i)rinted 
form  made  in  Ireland  one  of  the  conditions 
printed  was  that  in  the  case  of  any  dispute  or 
difference  it  should  be  referred  to  arbitration, 
and  "  all  the  provisions  of  the  Arbitration  Act, 
1889,  and  the  Arbitration  Act  (Scotland),  1894 
(where  applicable),  and  such  Arbitration  Acts 
as  may  bo  in  force  for  the  time  being,  shall  apply 
to  any  such  arbitration  "  : 

Held — in  the  case  of  an  arbitration  under  the 
said  policy,  that  the  provisions  of  the  Common 


Law  Procedure  (Ireland)  Act.  185C),  applied  and 
not  those  of  the  English  Arbitration  Act,  1889. 

Qutere,  whether  in  an  Irish  contract  the  pro- 
visions of  an  English  Act  of  Parliament  can  be 
incorporated  by  reference. 
LowDEN    r.    Accident    Insurance    Co.,    43 
[I.  L.  T.  277— Div.  Ct.,  Ireland. 

(b)  Pleading  as  Defence  to  Action. 

[No  paragraphs  in  tliis  vol.uf  llio  Uij^est.] 

(c)  Revocation. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.) 


ARCHITECT. 

See  Builders,  Engineers  and  Archi- 
tects ;  Work  and  Labour. 


ARMORIAL    BEARINGS. 

See  Wills. 


ARMY. 

See  Royal  Forces. 


ARRANGEMENT  WITH 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 


ARTICLED  CLERK. 

See  Solicitor. 


ARTICLES   OF   ASSOCIA- 
TION. 

See  Companies. 


ARTICLES 
SHIP. 


OF   PARTNER- 


See  Partnership. 


ARTIZANS'    DWELLINGS. 


See  Public  Health. 
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ASSESSMENT. 

See  Rates  a>-d  Eating. 


ASSIGNMENT   FOR    BENE- 
FIT OF  CREDITORS. 

See  Agency,  No.  5  ;  Bankruptcy  and 
Insolvency. 


ASSIGNMENT   OF    DEBT. 

See  Choses  in  Action. 


ASSOCIATIONS. 

Si'e  Building  Societies  ;  Clubs  ; 
Companies  ;  Friendly  Societies  ; 
Industrial  Societies  ;  Trade  and 
Trade  Unions. 


ASYLUMS. 

See  Charities 
Lunatics  ; 
Health. 


Local  Government  ; 
Poor   Law  :    Public 


ATTACHMENT   OF   DEBT. 

See  Bankruptcy  and  Insolvency 
County  Courts ;  Execution 
Practice  and  Procedure. 


ATTACHMENT  OF  PERSON. 

See  Companies  ;  Contempt. 


ATTORNEY. 

See     Solicitors.       For     Power     of 
Attorney,  see  Agency. 


AUCTIONS   AND 
AUCTIONEERS. 

I.  Auctions. 

|No  paragi.nphs  in  tin's  vol.  of  the  Digest.] 

II.  Auctioneers. 
(«)  Liability. 

(No  par.ngiajilis  in  tin's  vol.  of  tlie  Dipest.] 

(1)^  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

See  aho    Agency  ;     Sale    of    Goods  ; 
Trover  and  Conversion. 


AUDITORS. 

See  Companies. 


AUSTRALIA. 

See  Dependencies  and  Colonies. 


AVERAGE. 

See  Shipping  and  Navigation. 


BAIL. 

Sec  Criminal  Law  and  Procedure. 


BAILEE,   LARCENY   BY. 

See  Criminal  Law. 


BAILIFF. 


See  Sheriffs  and  Bailiffs 
Courts  ;  Execution  ; 
pleader. 


County 
Inter- 
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BAILMENT. 

I.  Hire  Purchase  Agreements 
II.  Liability  of  Bailee    . 
III.  Liability  of  Bailor     .       .       .25 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Carriers  ;    Criminal   Law  ; 
Innkeepers  ;  Pawnbrokers,  etc. 

I.  HIRE   PURCHASE   AGREEMENTS. 

See  It  J  so  Sale  of  Goods,  No.  1. 

1.  Jrire  of  Goods — TTir'niij  Afprement  ivith 
Option  of  Pureliuse — Power  of  Owner  to  lietahe 
on  Breiieh  of  Agreement — li'iijht  itJso  to  Sne  for 
Arrears  of  Bent.'] — P>.  let  furniture  on  hire,  the 
hirer  paying  a  lump  sum  in  consideration  of  an 
option  to  purchase  at  any  time  during  the  term 
of  hiring,  and  also  a  monthly  sum  as  rent.  The 
hirer  could  terminate  the  agreement  by  a  week's 
notice,  and  B.  could  retake  the  goods  if  the  hirer 
failed  to  duly  perform  the  agreement.  The  rent 
being  in  arrear,  P>.  retook  possession. 

Held — that  he  could  also  sue  for  the  arrears 
of  rent. 

Ilewison  V.  Biehetts  ((1894)  (V^  L.  J.  Q.  B.  711  ; 
71  L.  T.  lid— Div.  Ct.)  distinguished. 

Brooks  r.   Beirnstein.    [H)0<)]    1  K.  B.  98  ; 
[78  L.  J.  K.  B.  243  ;  •)".»  L.  T.  !)70— Div.  Ct. 
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II.  LIABILITY   OF   BAILEE. 

2.  Railway— Left  J.tKjgiujf  Olficf—Tichet  — 
liefercnce  to  Conditions  Endorsed  on  Back  of 
Ticket— Coiulit ion  of  Xo  Liahilitij  irhrrr  Goods 
oier  Certain  Value  iinlrnn  Dcrlarrd — LiabiUfi/ 
loherc  (ioodx  Stolen.] — L.,  a  tnivolk-r  for  L.  & 
Co.,  deposited  with  ii  railway  eompaiiy  at  their 
left  luggage  otlice  at  a  statiuu  three  hampers, 
and  received  a  ticket  bearing  in  legible  type  a 
statement  tliat  the  company  oidy  received  the 
articles  "upon  the  conditions  expressed  upon 
the  back  of  this  ticket."  One  of  these  conditions 
was — ■'  The  company  will  not  be  res}>onsible  for 
the  loss  of  any  parcel,  package,  or  otlier  article 
when  the  value  .  .  .  exceeds  £5  unless  at  the 
time  of  delivery  ...  its  true  value  is  declared 
to  exceed  £;■),"'  and  a  further  percentage  charge 
paid  in  addition  to  the  ordinary  charges.  L. 
read  and  understood  the  statements  printed  on 
the  face  of  the  ticket,  but  did  not  read  the  con- 
ditions printed  on  the  back  thereof.  He  did  not 
declare  the  value  of  any  of  the  hampers  to 
exceed  £">,  and  made  no  additional  payment 
although  the  value  of  each  was  over  Co.  On 
presentation  of  the  ticket  for  delivery,  one  of  the 
hampers  was  found  to  have  been  stolen.  L.  & 
Co.  brought  an  action  against  the  railway  com- 
pany for  £84,  the  value  of  the  hamper. 

Held— that  L.  &  Co.  were  bound  by  the 
conduct  of  Ij.  as  their  agent,  and  were  precluded 
from  denying  that  the  goods  in  question  were 
deposited  with  the  defenders  on  the  terms  con- 
tained in  the  ticket  ;  and  that  the  defenders 
accepted  the  goods  on  deposit  on  the  conditions 
sijecitied,  and  were  not  responsible  for  any  loss 
or  damage  suffered  by  L.  &  Co.  from  their  loss. 

Harrin  v.  Great  Western  By.  Co.  ((1876)  1 
Q.  B.  D.  515)  followed. 

Lyons  &  Co.  v.  Caledonian  Ry.  Co.,  [IDUD] 
[S.  C.  1185  ;  46  Sc.  L.  K.  848— Ct.  of  Sess. 

III.  LIABILITY  OF  BAILOR. 

(Ko  jiaiagraplis  in  this  vol.  of  the  Digest.) 
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BAKEHOUSES. 

Sec     Factories     and     Workshops 
Landlord  and  Tenant. 


BAKER. 

See  Food  and  Drugs. 
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11.  (ijieques 

III.  In  Genkral      .... 

IV.  Bank  ok  England. 
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BALLOT. 


See  Elections. 


See  also  Bills  of  Exchange  ;  (Juaran- 
TEE,  Nos.  1,  2;  Lunatics,  Mo.  :^  ; 
Mistake,    No.    3  ;     Money    and 

MONKYLENDERS. 

I.  APPROPRIATION  OF  PAYMENTS. 

1.  Trust  —  Knowlediji-  of  Bank — iJe/tosit  of 
SecKrities  —  I'articular  Purpose  —  Lien.]  — 
Rankers  have  a  general  lien  on  the  securities 
of  a  customer  deposited  by  him  with  them, 
otherwise  than  for  a  jiarticular  purpose,  to 
secure  any  sum  in  which  the  customer  may 
be  indebted  to  the  bankers ;  but  the  lien  is 
upon  the  securities  of  the  customer  and  not 
upon  those  of  other  persons,  and  it  iloes 
not  attach  to  securities  of  the  customer  known 
to  the  bankers  to  be  affected  by  a  trust.  There- 
fore, the  owner  of  securities  which  her  broker, 
acting  under  a  letter  of  authority,  has  deposited 
with  a  bank  to  secure  a  loan  can  redeem  them 
from  the  bank  on  i)ayment  with  interest  of  the 
sum  actually  borrowed  under  the  authority. 

Decision  of  Joyce,  J.  ([1909]   W.  N.  11  :    7S 
L.  J.  Ch.   113  ;    100  L.  T.  62  ;  25  T.  L.  11.  211) 
affirmed. 
CUTHBERT     V.     ROBARTS,      LUBBOCK      «fc     CO., 

[1909]  2  Ch.  226  ;  78  L.  J.  Ch.  529  ;  100  L.  T. 

796  ;  25  T.  L.  R.  583  ;  53  Sol.  Jo.  559— C.  A. 

2.  Mortgage  to  Bank  to  Secure  Overdraft — 
Sotiee  of  Subsequent  Mortgage  — •  Priority  — 
Further  Advances — Taeliiny.'\—ThQ  rule  in 
Clayton^s  Case  (1  Mer.  572),  not  being  a  rule  of 
law,  but  only  a  presumption  of  fact,  will  not  be 
applied  where  it  is  contrary  to  the  intention  of 
the  parties.  Accordingly  it  will  not  be  applied  for 
the  purpose  of  putting  a  mortgagee  in  a  position 
as  regards  priority,  which  was  never  contemplated 
or  intended  by  the  parties. 

Deelky  v.  Lloyd's  Bank,  Ld.,  53  Sol.  Jo.  399 

[—Eve,  J. 

3.  Army  Officer  s  Pension — (rarnishee  Order — 
Beeeipt  for  Paymaster-General  —  Xegotiahle 
Instrument— Army  Act,  1881  (44  &  45  Vict. 
c.  58),  s.  141.] — An  army  officer  kept  a  separate 
account  at  his  bank  for  his  pension  or  retired 
pay.  On  January  1st,  1909,  there  was  a  balance 
of  £0  13.S'.  8rf.  in  this  account,  which  had  pre- 
viouslj'  been  received  by  the  officer  as  pension 
money.  On  the  same  date  he  sent  to  his  bank  a 
document  which  on  the  face  of  it  was  a  receipt 
for  £17  12.V.  6rf.,  paid  by  the  I'ay master-General 
to  tlie  officer  on  that  date.  This  document, 
which  was  signed  by  the  officer,  had  the  following 
note  at  the  foot  of  the  sheet: — "This  receipt 
must  be  presented  for  payment  by  a  Loudon 
banker,  but  may  be  negotiated  in  the  country  or 
abroad,  and  is  to  be  left  by  the  banker  at  the 
Paymaster-General's  office  one  day  for  examina- 
tion."    The  bank  credited  the  officer  with  the 
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I.  Appropriation  of  Payments — Continued. 
£17  12.S-.  (>d.  on  Jiimiaiy  1st,  but  only  collected 
this  sum  from  the  raymaster-General  on  January 
Vth.  On  January  1st  a  garnishee  order  was 
served  on  the  bank  by  a  judgment  creditor  of 
the  officer  for  a  larger  sum  "than  M  13.<.  8rf. 

Held — that  the  £0  13.<.  M.,  having  been  paid 
over  by  the  Paymaster-General,  had  lost  its 
character  of  pension,  and  was  subject  to  the 
garnishee  order,  notwithstanding  sect.  141  of 
the  Army  Act,  1881. 

Held  also— that    the  document  was  not  a 
negotiable  instrument,  and  that  the  £17  12.?.  &d. 
was  not  subject  to  the  garnishee  order. 
Jones  &  Co.  r.  Coventry,  [1909]   2   K.   B 

[1029  ;  101   L.   T.  281  ;  25  T.  L.  R.  736  ;  .53 
Sol.  Jo.  734— Div.  Ct. 

II.  CHEQUES. 

4.  Forgery — Cheque  Forged  hy  Customer' x 
Servant — Negligence  of  Customer.!^ — The  secre- 
tary of  a  company  forged  the  signatures  of 
certain  of  the  directors  to  a  number  of  cheques 
purporting  to  be  drawn  on  behalf  of  the  com- 
panj-,  and  obtained  payment  thereof  from  the 
company's  bankers.  The  company  claimed  to 
recover  from  the  bankers  the  amounts  so  paid. 

Held — that  the  fact  that  the  directors  had 
not  regularly  examined  the  company's  cash-book 
and  pass-book  during  the  period  within  which 
the  forgeries  were  committed  did  not  preclude 
the  company  from  recf)vering. 

Held  further— that  the  fact  that  the  pass- 
book, which  contained  entries  of  the  forged 
cheques,  had  been  sent  to  the  bank  without 
objection  being  taken  by  the  company,  who  at 
the  time  had  no  knowledge  of  the  forgeries,  did 
not  constitute  a  settled  account  between  the 
bankei-s  and  the  company. 

As  between  a  bank  and  its  customers,  there  is 
no  implied  agreement  by  the  latter  to  take  pre- 
cautions in  the  general  course  of  carrying  on 
their  business  to  prevent  forgeries  on  the  part  of 
their  servants. 

Kepitigalla     Rubber     Estates,     Ld.      r 

[National  Bank  of  India,  Ld.,  [1909]  2 

K.  B.  1010  ;  78  L.  J.  K.  B.  9(54  ;  100  L.  T.  516  ; 

25  T.  L.  R.  402  ;   53    Sol.  Jo.  377  ;    14  Com. 

Cas.  116  :  16  Manson,  234— Bray,  J. 

6.  Pass-book —  Customer  Acting  on  Faith  of 
Correctness  of  Fntries — Dishonouring  Cheque — 
Liability  of  Banker. 1 — Entries  by  a  banker  in 
his  customer's  pass-book,  although  subject  to 
adjustment,  are  p?'imd  facie  evidence  against 
the  banker  of  the  amount  standing  to  the  credit 
of  the  customer,  and  the  customer,  in  the  absence 
of  negligence  or  fraud  on  his  part,  is  entitled  to 
rely  upon  such  entries. 

A  customer's  pass-book  showed  his  balance  as 
£70  175.  9d.,  whereas  it  was  actually  only 
£60  5*.  9<f.,  a  sum  of  £10  Us.  having  been 
entered  twice  in  the  pass-book.  The  customer, 
having  inspected  his  pass-book,  drew  a  cheque 
for  £67  11*.,  which  was  dishonoured.  The 
customer  was  not  guiltj'  of  any  fraud  or  negli- 
gence in  the  matter. 


Held— that  although  the  bank  were  entitled 
to  have  the  wrong  entry  ultimately  corrected, 
the  customer  was  entitled  until  that  correction 
had  been  made  to  act  upon  the  statements  in 
the  pass-book  ;  and  that,  having  acted  upon 
those  statements  and  suffered  damage  thereby, 
he  was  entitled  to  recover  against  the  bank  the 
amount  of  such  damage. 

Holland  r.  Manchester  and  Liverpool 
[District  Banking  Co.,  Ld.,  25  T.  L.  R. 
386  ;  14  Com.  Cas.  241— Lord  Alverstone,  C.  J. 

6.  Sigimture  of  Directors  of  a  Company — Per- 
sonal Liability  of  Directors—Bills  of  F.vchange 
Act,  1882  (45  &  46  Vict.  c.  61),  ss.  26,  55.]— A 
cheque  drawn  in  favour  of  the  i)laintiff  was 
stamped  near  the  top  with  the  words  "  B.  Marcus 
and  Co.  (Limited),"  and  was  signed  by  the  two 
defendants  as  follows  : — "  B.   Marcus,  Director. 

S.  H.   Davids,   Director.     ,   Secretary,"  the 

space  for  the  signature  of  the  secretary  being 
left  blank.  The  name  of  the  company  did  not 
appear  anywhere  except  at  the  top  of  the 
cheque. 

Held — that  the  defendants  were  personally 
liable  on  the  cheque. 

Landes  v.  Marcus  and  Davids,  25  T.  L.  R. 

[478— Jelf,  J. 

7.  Conditional  Payment — Interest  on  Deben- 
tures.']— The  mere  giving  of  a  cheque  in  respect  of 
interest  due  on  a  debenture  is  not  a  conditional 
payment  so  as  to  release  the  security  and  pre- 
vent the  debenture-holder  claiming,  on  the  non- 
payment of  the  cheque,  to  rank  as  a  secured 
creditor. 

In  re  Defries  and  Sons,  Ld.,  Eichholz  v. 

[The  Company,  [1909]  2  Ch.  423  :  78  L.  J.  Ch. 

720  ;  101  L.  T.  486  ;  25  T.  L.  R.  752  ;  53  Sol. 

Jo.  697— Warrington,  J 

III.  IN  GENERAL. 

See  also  Evidence,  No.  8. 

8.  Bankers'  Books  —  Power  of  Magistrate  to 
Malie  Order  for  Inspection — Bankers'  Books 
Evidence  Act,  1879  (42  k.  43  Vict.  c.  11), 
ss.  7,  10.] — A  magistrate  has  power  to  make 
an  order  for  the  inspection  of  a  banker's  book 
under  sect.  7  of  the  Bankers'  Books  Evidence 
Act,  1879. 

E.  V.  Bradlaugh  ((1883)  15  Cox,  C.  C.  222  n.— 
dictum  of  Coleridge,  J.)  not  followed. 

R.    r.    KiNGHORN    AND    ANOTHER,    Ex    PARTE 

[Dunning,    [1908]    2   K.   B.   949  ;  78  L.  J. 
K.    B.   33  ;    99    L.    T.   794  ;    72   J.    P.   478— 

Div.  Ct. 


9.  Debiting  Customer''s  Account  without  his 
Authority — Mistake — Liability  of  Bank.] — One 
of  the  essential  terms  of  the  contract  between  a 
banker  and  his  customer  is  that  the  banker  will 
not  part  with  the  customer's  money  without  his 
authority. 

In  this  case  the  defendant  bank  was  held 
liable  for  debiting  the  plaintiff's  account  with  a 
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III.  In  General —  Continued. 
payment    made    under    a    mislakc    as    to    tlie 
authority  to  make  it. 

Bale  v.  Pakr's  Bank,  Ld.,  25  T.  L.  K.  54y— 

[Lawrence,  J. 
IV.  BANK  OF  ENGLAND. 

See  Stock  Exchange,  No.   1. 
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III.  ADMINISTRATION     OF     BANKRUPTS 

PROPERTY. 

|No  |.i.  i;  1  i;  1  lis  ill  1his  vol.  of  Uic  Dijrcsl.) 

IV.  ANNULMENT  OF  PROCEEDINGS. 


IN'    I 


lis  iii  ihis  \ol.  01  tlie  Dige.st.] 


V,  BANKBUPTCY  NOTICE. 

1.  Judxfmcnt  Debt — Part  Payment — Agree- 
ment to  Pay  Balance  hij  Tnntalmentg — Default  in 
Payment — Frcxh  Baii'iiniptcy  Notice  ax  to  Whole 
Balance  Unpaid — Bankruptcy  Act.,  1883  (46  &: 
47  Vict.  c.  .'i2),  .<f.  6.] — A  creditor  having  obtained 
judgment  for  £127  9.v.  2d.,  issued  a  bankruptcy 
notice  thereon,  but  came  to  an  agreement  with 
the  debtor  to  withdraw  the  notice  upon  the 
debtor  giving  a  chctpie  for  £50  and  pro- 
mising to  i)ay  tlie  Ijalance  of  the  ju(]gment 
debt  by  quarterly  instalments  of  £8  15a-.,  and 
to  pay  three  guineas  costs.  The  debtor  made 
default  in  payment  of  the  costs  and  of  the  first 
two  instalments,  whereupon  the  creditor  issued  a 
bankruptcy  notice  and  presented  a  petition  in 
respect  of  the  balance  of  tlie  judgment  debt, 
amounting  to  £77  9.v.  2d. 

Held — that  tlie  agreement  entirely  extin- 
guished the  creditor's  rights  under  the  judgment 
and  substituted  a  new  contract,  and  that  as  there 
was  only  about  £20  due  under  tlie  agreement  at 
the  date  of  the  presentation  of  the  petition,  there 
was  no  sufficient  petitioning  creditors'  debt,  and 
no  receiving  order  could  be  made. 
In  re  a   Debtor,   Ex  parte  Lo.ndon  and 

[County    Discount  Co.,  100  L.  T.  380 ;  53 
Sol.  Jo.  246  ;  10  Manson,  205— Div.  Ct. 

2.  County  Court  Judgment — Form  of  Aotice — 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  105 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.4, 
.nii-s.  1  (g^— Bankruptcy  Bule.s,  1886,  r.  136  ; 
Appendix,  Form  6.] — The  petitioning  creditor 
had  obtained  a  judgment  against  the  debtor  in  a 
county  court  for  a  sum  exceeding  £20,  the  judg- 
ment ordering  the  debtor  to  pay  the  amount  to 
the  registrar  of  the  Court.  The  debtor  did  not 
pay,  and  the  creditor  served  a  bankruptcy  notice 
upon  him  in  the  form  specified  in  the  Bankruptcy 
Rules,  1886,  Appendix,  Form  6,  requiring  him 
to  pay  the  amount  due  on  the  judgment  to  the 
creditor.  Upon  a  petition  founded  upon  non- 
compliance with  the  bankruptcy  notice  : — ■ 

Held — that  the  notice  was  bad,  as  it  did  not 
require  the  creditor  to  pay  the  judgment  debt 
in  accordance  with  the  terms  of  the  judgment 
within  the  meaning  of  sect.  4,  sub-sect.  1  (j/),  of 
the  Bankruptcy  Act,  1883.  The  proper  course 
is  to  mould  the  form  of  bankruptcy  notice  to 
meet  the  case  of  a  county  court  judgment.  It 
must  also  state  the  creditor's  address. 
In  re  a  Debtor  Ex  parte  the  Petitioning 

[Creditor,  [1908]  2  K.  B.  692  ;  77  L.  J.  K.  B. 

998  ;    99  L.   T.   461  ;    24  T.   L.  R.   777  ;    52 
Sol.  Jo.  641 ;  15  Manson,  304— C.  A. 

3.  Formal  Defect  or  Irregularity  —  Notice 
Claiming  More  than  Due  -  Bank ruptcy  Act ,  1883 
(46  &L  47  Vict.  <■.  52),  s.  4,  .«k/(-.v.  1  (.^)  ;  s.  143.]— 
A  bankruptcy  notice  required  the  debtor  to  pay 
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V.  Bankruptcy  Notice — Contimied. 
the  creditor  a  sum  of  £984  7s.  \d.,  as  being  the 
balance  due  upon  final  judgment  obtained 
against  the  debtor.  This  sum  was  £1  bs.  6d.  in 
excess  of  what  was  actually  due,  by  reason  of  the 
amount  of  the  interest  due  being  overstated. 

Held — that  the  bankruptcy  notice  was  bad, 
and  that  the  defect  was  not  a  formal  defect  or 
irregularity  within  the  meaning  of  sect.  1 43  of  the 
Bankruptcy  Act,  1883,  which  the  Court  would 
amend,  and  that  the  notice  was  bad. 

In  re  Bates  (  (1887)  4  Morr.  192)  considered. 

In  re  a   Debtor.  Ex  parte  the   Debtor, 

[1908]  2  K.  B.  (584  ;   77  L.  J.  K.  B.  981  ;  99 

L.  T.  458  ;  24  T.  L.  R.  778  :  52  Sol.  Jo.  041  ; 

15  Manson,  295— C.  A. 

VI.  COUNTY  COURTS. 

See  No.  2,  .supra. 

VII.  DEED  OF  ARRANGEMENT. 

4.  Liquidation  by  Arrangement — Liquida- 
tion Closed  hij  Statute — Vesting  of  Propertij  in 
Official  Recelcer — Bankruptcij  Act,  1869  (32  & 
33  Vict.  c.  11)— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  160 — Bankru/)fci/  (Bisc/iarqe  and 
Closure)  Act,  1887  (50  &  51  Vict.  c.  iJG),  s.  3  (1).] 
— Sect.  3  (1)  of  the  Bankruptcy  (Discharge  and 
Closure)  Act,  1887,  does  not  apply  to  a  liquida- 
tion by  arrangement  under  the  Bankruptcy  Act, 
1869,  so  as  to  close  a  liquidation  resolved  on  in 
1879,  and,  where  the  debtor  died  in  1890,  and  a 
sum  became  payable  in  1908  by  tiustees  of  a 
will  to  the  estate  of  the  deceased  debtor,  a 
surviving  trustee  in  the  liquidation  must  go  on 
with  interpleader  proceedings  instituted  to  deter- 
mine who  is  entitled  to  the  sum  payable  under 
the  will. 


Decision   of    Div.    Ct.    ([1909]     W.    N. 
reversed. 


39) 


In  re  Barton,  Tomlins  r.  Latimer,  [1909] 
[2  K.  B.  841  ;  101  L.  T.  407— C.  A. 

5.  Possession  by  Trustee — Goods  Left  in  HuJids 
of  Debtor — Liability  of  Irustce  under  Deed  to 
Trustee  in  Bankruptcy.] — A  trustee  under  a  deed 
of  arrangement  took  possession  of  the  debtor's 
stock  and  sold  part  of  it  for  £70.  Cpon  hearing 
that  a  petition  had  been  presented,  the  trustee 
went  out  of  possession,  leaving  the  remainder  of 
the  stock  in  the  hands  of  the  debtor,  who  made 
away  with  it  before  the  receiving  order  was  made 
against  him. 

Held — that  the  trustee  under  the  deed  must 
account  to  the  trustee  in  bankruptcy  for  the 
whole  of  the  stock  which  he  had  taken  possession 
of  and  not  merely  for  what  he  had  sold  during 
the  time  he  was  in  possession. 
In  re  Cook,  Ex  parte  Parsons,  53  Sol.  Jo. 

[359— Div.  Ct. 

VIII.  DISCHARGE, 

6.  ^^  Misconduct'' — Intermeddling  wit/t  Estate 
on  Ece  of  Bankruptcy — Bona  fide  Intention  to 
Benefit  Creditors — Bankruptcy  Act,  1890  (53  & 
54  Vict.  c.  71),  s.  8.]— A  person  who  inter- 
meddles with  his  estate  when  to  his  knowledge 


he  is  insolvent  is  not  thereby  guilty  of  mis- 
conduct if  he  has  acted  bond  fide  and  with  the 
intention  of  benefiting  his  creditors. 

In  re  Skeyg  (63  L.  T.  90  ;  7  Morr.  240)  dis- 
tinguished. 
In  re  Freeman,  25  T.  L.  K.  365— Registrar. 

7.  Solicitor  Engaging  in  Hazardous  Specula- 
tion.]—Per  Cozens-Hardy,  M.R.  :  In  the  case  of 
a  solicitor  who  has  engaged  in  hazardous  specu- 
lation and  incurred  large  debts  with  small  assets, 
and  who  has  been  made  a  bankrupt,  the  Court 
ought  to  be  slow  in  granting  him  a  discharge 
which  would  remove  him  from  a  position  in 
which  it  m.iy  be  the  duty  of  the  Law  Society, 
in  the  first  instance,  ur  the  Master  of  the  Rolls, 
in  the  last  resort,  to  say  that  he  ought  not  to  be 
allowed  to  practise  as  a  solicitor. 

In  he  Dalzell.  25  T.  L.  K.  9  ;    16  Manson,  203 

[-C.  A. 

8.  JWitice  to  Creditors  of  Intended  Application 
for  DiscJiarge— Bankruptcy  Act,  1883  (46  &  47 

Vict.  c.  52),  ss.  28  (5).  \27— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  8  (6)  —  Bankruptcy 
Hules,  1883,  /•.  178 — Bankruptcy  Pules,  r.  235 — 
Form  Xo.  61 — Scale  of  Fees  and  I'ercentages, 
1900,  Table  A.] — Notice  of  the  day  appointed 
for  the  hearing  of  a  bankrupt's  application  for 
discharge  must  be  sent  to  each  creditor  who  has 
been  returned  in  the  bankrupt's  statement  of 
affairs,  not  merely  to  such  creditors  as  have 
proved  their  debts. 

Rule  235  of  the  Bankruptcy  Rules  amplifies 
and  is  not  inconsistent  with,  sect.  8,  sub-sect.  6, 
of  the  Bankruptcy  Act,  1890. 
In    re    Spratley,    [1909]    1    K.   B.   559  ;    78 

[L.  J.  K.  B.  390  ;    100  L.  T.  378  ;    25  T.  L.  R. 

261;    53    Sol.    Jo.    246;    16    Manson,    91— 

Bigham,  J. 

9.  Conditions — Suspension  for  Time  and  Until 
a  Specified  Diiidend  has  been  Paid — Jurisdiction 
—Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  8, 
sub-ss.  2,  3.] — There  is  no  jurisdiction  to  suspend 
an  order  of  discharge  till  two  conditions  have 
been  fulfilled,  one  of  time  and  one  of  payment. 

In  re  Walmsley,  Ex  parte  the  Bankrupt, 
[98  L.  T.  55  ;  52  Sol.  Jo.  192  ;   15  Hanson,  342 

—Div.  Ct. 

IX.  DIVIDENDS. 

(No  i>aia;_'i!iiihs  in  lliis  vol.  of  the  Diyest.J 

X.  FRAUDULENT  PREFERENCE. 

INo  paragraphs  in  this  vol.  of  the  Digest.) 

XI.  INTERIM  RECEIVER. 

iKo  paiapiaphs  in  this  vol.  of  the  Digest.] 

XII.  OFFENCES. 

[No  paragraphs  iu  this  vol.  of  the  Digest  ] 

XIII.  PETITION. 

10.  Petition  Dismi.s.ied — Payment  of  Costs  by 
Debtor — Jurisdiction  —  Bankruptcy  Act  1883 
(46  &  47  Vict.  e.  52),  s.  lOh— Bankruptcy  Pules 
1886  to  1890,  /•.  183  (I).]— A.  obtained  judg- 
ment in  an  action  atrainst  B.   under  Order  14, 
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X 1 1 1 .  Petition —  Co/tti/med. 

served  him  with  a  bankruptcy  notice,  and  filed 
a  bankruptcy  petition  aj^ainst  him.  B.  appealed 
Bgainst  the  judgment  under  Order  14,  and 
eventually  the  Court  of  Appeal  set  aside  the 
judgment,  and  gave  him  unconditional  leave  to 
defend  on  paying  a  sum  into  court,  which  he 
did.  When  the  bankruptcy  petition  came 
before  the  registrar,  there  being  then  no  debt 
due  to  the  petitioner  in  consequence  of  the 
decision  of  the  Court  of  Appeal,  he  dismissed 
the  petition,  but  ordered  B.  to  pay  some  of  the 
costs. 

Held — that  no  receiving  order  having  been 
made,  the  case  was   within  r.  183  (1)   of   the 
Bankruptcy  Rules,  1886  to  1890,  and  there  was 
no  jurisdiction  to  order  B.  to  pay  any  costs. 
In  re  a  Debtor,  128  L.  T.  Jo.  170— C.  A. 

XIV.  PRACTICE. 

11.  Costa —  Taxation — Small  liankrupfcies — 
Bankvuptcij  Act,  1883  (-16  &  47  Vict,  c.  52), 
s.  121 — Banliruptcy  Rules,  r.  112,  suh-ns.  1,  2.] 
— During  the  course  of  a  small  bankruptcy 
the  Otficial  Keceiver,  as  trustee,  employed 
solicitors  to  obtain  probate  of  the  will  of  the 
bankrupt's  wife.  The  Registrar  of  the  county 
court  taxed  off  two-fifths  of  the  profit  costs  of 
the  solicitors,  holding  that  the  steps  taken  to 
obtain  probate  were  proceedings  under  the  Bank- 
ruptcy Act  within  the  terms  of  r.  112  of  the 
Bankruptcy  Rules. 

Held — that  the  words  "  proceedings  under 
the  Act"  must  be  strictly  construed,  and  did  not 
apply  to  proceedings  taken  outside  the  Bank- 
ruptcy Court. 

Decision  of  Div.  Ct.  (52  Sol.  Jo.  728) 
affirmed. 

In  re  Parfitt  ( (1889),  23  Q.  B.  D.  40  ;  58  L.  J. 
Q.  B.  428  ;  61  L.  I.  88)  approved. 
In  re  Weighell,  [1909]   1  K.  B.  92  ;  78  L.  J. 

[K.  B.  86  ;  lOU  L.  T.  58  ;  25  T.  L.  R.  62  ;  53 
Sol.  Jo.  63  ;  15  Manson,  335 — C.  A. 

12.  Notice  to  Creditors  of  Iiiteuded  Application 
for  Discharge — Banliruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  28  (5),  127 — Bankruptcy  Act, 
1890(53  &  54  Vict.  c.  71),  .v.  8  Qj)— Bankruptcy 
Bides,  1883,  r.  17S— Bankruptcy  Bules,  r.  235— 
Form  JVo.  61 — Scale  of  Fees  and  Percentages, 
1900,  Table  A.] — Notice  of  the  day  appointed  for 
the  hearing  of  a  bankrupt's  application  for  dis- 
charge must  be  sent  to  each  creditor  who  has 
been  returned  in  the  bankrupt's  statement  of 
affairs,  not  merely  to  such  creditors  as  have 
proved  their  debts. 

Rule  235  of  the  Bankruptcy  Rules  amplifies, 
and  is  not  inconsistent  with,  sect.  8,  sub-sect.  6, 
of  the  Bankruptcy  Act,  1890. 

In  re  Spratley,  [1909]  1  K.  B.  559  ;   78  L.  J. 

[K.  B.  390  ;  100  L.  T.  378  ;  25  T.  L.  R.  261  ; 

53  Sol.  Jo.  246— Bighara,  J. 

13.  Prirate  Examination — Eight  of  Counsel 
for  Wit>iess  to  take  Xotes — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  27.]— During  the 
examination  of  a  witne§9  under  sect.  27  of  the 

Y.D. 


Bankruptcy  Act,  1883,  counsel  for  the  trustee 
objected  to  counsel  for  the  witness  taking  notes, 
and  his  objection  was  upheld  by  the  registrar, 
who  said  he  felt  bound  by  authority. 

Held — that  the  registrar  was  wrong,  and  that 
if  he  allowed  counsel  to  appear  for  the  witness 
at  all,  he  must  allow  him  to  re-examine  the 
witness,  and  must,  therefore,  allow  him  to  take 
notes. 

In  re  Walker,   E.x  parte  Childe,   [1909] 

[W.  N.  104  ;  100  L.  T.  860  ;  25  T.  L.  R.  528  ; 

53  Sol.  Jo.  486  ;  16  Manson,  207— Div.  Ct. 

XV.  PRIORITIES. 

See  also  PARTNERSHIP,  No.  1. 

14.  Preferential  Payment — Friendly  Society — 
Bankruptcy  of  E.r-Treasurer  —  Debt  due  to 
Society — Right  of  Society  to  Preferential  Pay- 
ment— Preferential  Payments  in  Bankruptcy 
Act,  1888  (51  &  52  Vict.  c.  62),  s.  2  [1)— Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25),«.35.]— 
Sect.  35  of  the  Friendly  Societies  Act,  1896, 
provides  that  "  upon  the  death  or  bankruptcy  of 
any  officer  of  a  registered  society  having  in  his 
possession  by  virtue  of  his  office  any  money  or 
property  belonging  to  the  society,"  the  trustees 
of  the  society  are  entitled  to  be  paid  such  money 
in  preference  to  any  other  debt  or  claim  against 
such  officer's  estate. 

Held — that  the  above  section  applietl  in  a 
case  where  the  bankrupt  had  ceased  to  be  an 
officer  of  the  society  some  time  before  he  became 
bankrupt,  but  had  not  handed  over  the  money 
in  his  possession  as  such  officer  to  the  trustees  of 
the  society. 

In  re  Eilbeck,  Ex  parte  Trustees  op  the 

[Good  Intent   Lodge,   No.   978,   of   the 

Grand   United   Order   op  Oddfellows, 

[1909]  W.  N.  246  ;  101  L.  T.  688  ;  26  T.  L.  R. 

Ill  ;  54  Sol.  Jo.  118— Phillimore,J. 

XVI.  PROOF  OF  DEBTS. 

15.  Joint  and  Separate  Proof — Breach  of  Trust 
by  One  Partner  —  E.vpress  Trustee  —  Director 
of  Company  and  Member  of  Partnership — Mis- 
appropriation of  Company's  Assets — Bankruptcy 
Act,  1883  (46  &;  47  Vict.c.  52),  Sched.  II.,  r.  18.] 
—Where  one  member  of  a  firm,  being  an  ex- 
press trustee,  wrongfully  concurs  in  a  misappro- 
priation by  the  firm  of  the  trust  fund,  proof 
may  be  allowed  against  both  the  joint  estate  of 
the  firm  and  the  separate  estate  of  the  default- 
ing trustee. 

The  fact  that  the  trust  fund  properly  came 
into  the  hands  of  the  firm  for  a  specific  purpose 
makes  no  difference  ;  neither  does  it  make  any 
difference  that  the  trust  was  not  express  and 
that  the  partners  had  not  originally  possession 
of  the  trust  fund. 

The  same  principle  applies  wherever  there  is 
a  fiduciary  relationship  resting  upon  contract, 
such  as  that  of  a  promoter,  agent,  or  director  of 
a  company. 

In  re  Parkers  ((1887),  19  Q.  B.  D.  84  ;  56 
L.  J.  Q.  B.  338  ;  57  L.  T.  198  ;  35  W.  R. 
566  ;  4  Manson,  35 — Cave,  J.)  followed. 
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XVI.  Proof  of  Jiehts—Co)ifinued. 

Decision  of  Bigham,  J.  (99  L.  T.  306  ;  52  Sol.  Jo. 
623)  reversed. 
In  re  p.  Macfadyen,   Ex  parte  Viziana- 

Tgaram   Mining   Co.,  Ld.,  [1908]  2  K.  B. 

817  ;  77  L.  J.  K.  B.  1027  ;  99  L.  T.  759  ;  52 
Sol.  Jo.  727  ;  15  Manson,  313— C.  A. 

16.  Secna-ed  Creditor  —  Mortgage  —  Vendor's 
Lien— Assessment  of  Secnrities  as  a  Whole— 
ConsoUdation—Life  Policies— Premiums  Paid  hg 
Mortgagee.}— \Nhcxc  a  creditor  of  a  bankrupt  is 
entitled  to  a  small  debt  charged  upon  a  pro- 
perty of  large  value  and  to  a  large  debt  charged 
upon  a  property  of  small  value,  and  has  no 
right  to  consolidate,  the  trustee  in  bankruptcy 
cannot  allow  him  to  prove  for  one  aggregate 
amount  stating  that  he  holds  one  aggregate 
security,  and  thus  give  him  the  benefit  of  con- 
solidation, so  as  to"  take  the  unsecured  balance 
of  the  large  debt  out  of  the  surplus  value  of 
securitv  in  the  case  of  tlie  security  for  the  small 
debt. 

In  r.'s  bankruptcy  B.  K.  &  Co.  were 
creditors  for  £6,497.  They  held  a  mortgage 
executed  by  P.  in  their  favour  of  two  life  iiolicies, 
of  a  debt  due  to  P.  and  of  certain  freehold  pro- 
perty. They  also  claimed  a  vendor's  lien  on  cer- 
tainisteamship  shares.  They  lumped  together  the 
latter  and  the  mortgage  and  assessed  their  total 
security  at  £3,806.  P.'s  trustee  admitted  their 
proof  for  the  balance  of  £2,691,  and  for  this  they 
subsequently  received  a  composition  of  12.s-.  in  the 
pound.  The  debt  due  to  P.  realised  more  than 
anticipated,  and  out  of  the  proceeds  of  it  the 
trustee  paid  to  B.  K.  &  Co.  £2,276,  being  the 
value  which  they  had  put  on  this  debt  and  the 
freehold  property.  The  life  policies,  valued  at 
£205,  realised  less  than  that  sum.  The  bank- 
ruptcy having  been  annulled,  P.  executed 
further  mortgages  on  the  freehold  property  and 
again  became  bankrupt.  Tiie  ])roperty  was  sold 
by  a  first  mortgagee,  who  paid  the  balance  of  the 
proceeds  into  Court.  Out  of  this  sum  B.  K.  & 
Co.  now  claimed  to  be  repaid  the  unpaid  balance 
of  the  £3,806. 

Held— that  B.  K.  &  Co.  were  not  entitled  to 
have  their  claim  in  respect  of  the  steamship 
shares  satisfied  out  of  the  sum  in  Court,  but  that 
as  the  trustee  could  not  compel  a  creditor  to 
value  separate  properties  comjjrised  in  one  mort- 
gage they  were  entitled  to  have  made  good  the 
loss  on  the  life  policies. 

Pearce  v.  Bullard,  King  Ji'  Co.  ([1908]  1  Ch. 
780  ;  77  L.  J.  Ch.  340  :  98  L.  T.  527  ;  24  T.  L.  R. 
353  ;  52  Sol.  Jo.  301  ;  15  Manson,  88— Joyce,  J.) 
overruled. 

Decision  of  Warrington,  J.,  reversed. 
Held  further— that  B.  K.  &  Co.  were 
entitled  to  be  repaid  with  interest  the  premium 
paid  by  them  to  keep  alive  tlie  policies  from  the 
date  of  the  receiving  order  and  not  merely  from 
the  date  on  which  they  were  admitted  to  prove 
for  the  balance  due  to  them  as  unsecured 
creditors. 

In  re  Pearce's  Trusts,  [1909]  2  Ch.  492  ;  78 

[L.  J.  Ch.  628,  784  ;  100  L.  T.  792  ;  101    L.  T. 

300  ;  16  Manson,  191— C.  A. 


17.  Application  to  E.rpnnge  Proof —'Locns 
utandi  of  Behior—ScJtemeof  Arrangement— Ba)ik- 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  Sched.IL, 
r,  25.]— A  debtor  has  no  locus  standi  to  apply  to 
expunge  a  proof  unless  there  is  a  proposal  for  a 
composition  or  scheme  of  arrangement  actually 
lod"-ed  with  the  Official  Receiver  at  the  time 
when  the  debtor's  application  comes  on  tor 
hearing. 

In  re  Benoist,  [1909]  2  K.  B.  784  ;  78  L  J. 
[K  B  1105  ;  101  L.  T.  432  ;  53  Sol.  Jo.  700— 
'-  Phillimore,  J. 


18  T'nsiiccessful  Application  hg  Deltor  to 
Fxpvnqe  Proofs— Scheme  Pending—Subseqnent 
Adjudication— Costs  of  Creditors  in  Resisting 
iJeMor's  Application.]— A recemng  order  having 
been  made  against  the  debtor,  he  submitted  a 
scheme  of  arrangement,  and  while  the  scheme 
was  pending  he  moved  to  expunge  the  proofs 
lodged  by  two  of  his  creditors.  The  application 
was  dismissed  with  costs.  The  scheme  was  not 
sanctioned  by  the  Court,  the  debtor  was  adju- 
dicated a  bankrupt,  and  a  dividend  of  5.v.  m  the 
pound  had  been  paid  to  all  the  creditors  by  the 
trustee  in  the  bankruptcy.  The  Court  refused  to 
sanction  payment  by  the  trustee  of  the  costs 
incurred  by  the  two  creditors  in  the  application 
by  the  bankrupt  to  expunge  their  proofs. 
In  re  Pilling,  [1909]  2  K.  B.  788  ;  78  L  J 
[K.  B.  1107 ;  101  L.  T.  433  ;  25  T.  L.  R.  809 
'-  — Phillimore,  J. 

19  Withdrawal  —  Composition  —  Creditor 
Aqrecinq  to  Accept  Something  other  than 
(imposition.']— ^NhQ^e  a  creditor  having  proved 
for  certain  debts  subsequently  agreed  to  with- 
draw his  proofs,  receiving  in  exchange  the 
bankrupt's  interests  in  certain  businesses,  and 
it  was  proved  that  the  value  of  these  interests 
was  smaller  than  the  amount  of  the  composition, 
accepted  by  the  other  creditors,  on  the  debts 
withdrawn"would  have  been,  it  was  held  that  it 
would  be  carrying  the  doctrine  of  the  policy  ot 
the  bankruptcy  law  too  far  if  an  agreement 
were  to  be  upset,  which  was  not  preferential, 
but  which  put  the  creditor  in  a  worse  position 
for  the  benefit  of  the  bankrupt  cr  of  the  person 
providing  the  money  for  the  composition, 
Beale  r.  Beale,  126  L.  T.  Jo.  328— Parker,  J. 

XVII.  PROPERTY  OF  BANKRUPT. 

'a)  Generally. 

20.  Trust  Property— Will— Gift  to  Executor 
and  Trustee  Absolutely— Une.rpressed  Trust- 
Letter  to  be  Opened  after  Death— Banltruptcy  oj 
Leqatee— Title  of  Trv.xtee  in  Banhruptcy.]—A 
testatrix  appointed  B.,  her  husband,  executor 
and  trustee  of  her  will,  which  B.  duly  proved. 
The  will  gave  B.  certain  property  absolutely. 
About  the  time  when  the  will  was  made  B. 
promised  the  testatrix  that  if  the  property  was 
left  to  him  he  would  carry  out  certain  wishes  ot 
the  testatrix  which  slie  informed  him  were  con- 
tained in  a  letter  to  be  opened  after  her  death 
The  letter  directed  certain  specific  gifts  and  that 
the  rest,  "  after  you  have  taken  what  you  want, 
should  be  kept  for  the  daughter-in-law  of  the 
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XVI  [.  Property  of  Bankrupt— rW/z/Z/fw^rf. 
testatrix.     H.,   a  Ijaiikrupt,  now  flairucd  to  be 
entitled  as  trustee  of  the  will  to  this  property  aa 
apfainst  his  trustee  in  bankruptcy. 

Held — without  deciding  that  a  valid  trust 
was  created,  that  the  trustee  in  bankruptcy  could 
not  be  allowetl  to  take  what  the  bankrupt 
honestly  considered  he  held  as  trustee,  but  that 
as  B.  was  entitled  to  keep  what  he  wanted  of  the 
residue  his  trustee  in  bankruptcy  could  take  what 
B.  ou^dit  to  want  to  satisfy  his  creditors. 

In  kk  Bell,  Ex  parte  the  Debtor,  91)  L.  T. 
[939— Bighani,  J. 

21.  Life  Asitvrance  Pollcij — Bi.tchtirr/c  ofBrntk- 
rupt — Siih.ieqiienf  Paymeut  of  Preniiunin — Death 
of  Aaxured — Chtim  to  Pol/'ei/  J/o)iP>/.<t.] — A  man, 
having  etTected  a  policy  upon  his  own  life,  and 
having  paid  the  first  premium,  became  bankrupt 
but  sliortly  afterwards  received  his  discharge. 
He  did  not  disclose  the  policy,  believing  it  to  be 
of  no  value.  Afterwards  he  continued  to  pay  the 
premiums  on  the  policy  up  to  the  time  of  his 
death,  when  his  legal  personal  representatives 
claimed  the  policy  moneys  as  against  the  trustee 
in  bankruptcy. 

Held — that  the  debtor's  representatives  were 
not  entitleil  to  any  part  of  the  policy  moneys. 

Decision  of  Eve,  .J.  (101  L.  T.  2.". ;  53  Sol.  Jo. 
503),  altirmed. 

"Tapster  /•.  Ward,  101  L.  T.  503— C.  A. 

22.  Discldinie/-  of  Lease  of  Plot  of  Land — Bank- 
nij't  harhxj Mortgaged  hy  Demise  Portions  of  Plot 
— Order  Vesting  in  Mortgagees  irhole  Plot  Inehid- 
ing  Portion  not  Mortgaged — Banliruptey  Act^  1883 
(46  &  47  Vict.  c.  52),'.<.  5."),  snl-s.  6.  ]— The  lessee  of 
a  plot  of  land  mortgaged  by  sub-demise  four 
portions  of  the  plot  to  four  different  mortgagees, 
retaining  the  remainder  of  it.  He  subsequently 
became  bankrupt,  and  his  trustee  in  bankruptcy 
disclaimed  the  lease.  A  trustee  for  the  four 
mortgagees  (himself  a  solvent  person)  applied  to 
a  county  court  judge  for  an  order  vesting  in  him 
as  such  trustee  all  the  rights,  interest,  an<l  title  of 
the  bankrupt  under  the  lease,  including  the 
portion  of  the  plot  not  mortgaged,  subject  to  the 
rent,  covenants,  and  conditions  contained  in  the 
lease.     The  county  court  judge  made  the  order. 

Held — that  the  order  was  properly  msjde. 

In  re  Holmes,  Ex  parte  Asuworth,  [1908] 

[2  K.  B.  812  ;  77  L.  J.  K.  B.  1129  ;  52  Sol.  Jo. 

728  ;  5  Manson,  331— Div.  Ct. 

(b)  Order  and  Disposition. 

[No  parajiia!  lis  in  this  vol.  ol  tho  Difiest. 

(c)  Undischarged  Bankrupt— After-acquired 
Property. 

23.  Pnrehase  of  J-'reehold  hy  I'ndiseharged 
Bankrupts  Trading  as  Partners — Sale  to  Com- 
pany— lie-sale  hy  Litjnidator — Title  of  Trustees 
in  Banhntptey — JieaJty  or  Personalty.] — D.  and 
G.,  two  undischarged  bankrupts,  having  entered 
into  partnership,  had  conveyed  to  them  some 
freehold  land  with  buildings  suitable  for  a  gas- 


works business.  In  the  conve3'ance  the  two 
partners,  afterwards  referred  to  as  the  purchasers, 
were  described  as  -'trading  as  D.  k  Co."  They 
afterwards  sold  the  property  tor  a  sum  in  cash 
to  a  trustee  for  a  company  about  to  be  formed. 
The  company  when  formed  soon  went  into 
liquidation,  and  the  property  was  sold  by  the 
li(lui(lator  for  £1,250.  The  respective  trustees 
in  bankruptcy  of  D.  and  G.  having  then  for  the 
first  time  became  aware  of  their  dealings  with 
the  property,  claimed  the  £1,2.")0  on  the  ground 
that  the  freehold  land  conveyed  to  D.  and  G. 
vested  in  their  trustees  immediately  on  the 
execution  of  the  conveyance,  and  still  vested  in 
them. 

Held— that  the  deed  of  Jlarch  13th  clearly 
conveyed  the  freehold  projjerty  to  the  partners 
as  partnership  property,  and  that  therefore  the 
interest  in  each  portion  of  this  freehold  property 
was  personaltv  :  that  therefore  the  doctrine  of 
CoJten  v.  Mitehell  ((1890),  25  Q.  B.  D.  2(;2  ;  59 
L.  J.  Q.  B.  409  :  (53  L.  T.  20(; ;  38  \V.  11.  551  ; 
54  J.  P.  804  ;  7  Morr.  207)  applied  ;  and  that 
as  this  pei-sonalty  had  been  acquired  by  the 
partners  after  the  commencement  of  their 
respective  bankruptcies,  and  that  as  neither  of 
their  trustees  had  intervened,  the  freehold 
property  duly  passed  to  the  company. 
In  re  Kent  County  Gas  Light  and  Coke 

[Co.,   Ld.,  [1909]   2  Ch.   195  ;  78  L.  J.   Ch. 

ti25  ;  ]  00  L.  T.  9S3  : 1(5  Manson.  18,5- Neville,  J. 

XVII 1.  EECEIVING    OEDER. 

24.  Married  Woman — Sejmrate  Trading — 
Separate     Pro2)erty  —  Jurisdietion  —  Married 

Women's  Property  Act,  1882  (45  &  46  Vict. 
e.  75),  s.  1,  snb-s.  5  —  Banh-uj}fci/  Act,  1883 
(46  &  47  Vict.  e.  52),  s.  152.]— In  order  to 
bring  a  married  woman  within  the  jurisdiction 
of  the  Bankruptcy  Court,  the  onl}-  condition 
precedent  required  is  proof  that  she  is  trading 
separately  from  her  husband ;  it  is  not  necessary 
to  prove  that  she  is  possessed  of  separate  pro- 
perty. 

In  re  I/el  shy,  Fx  parte  Ilelshy  ((1893),  1  Man- 
son,  12)  overruled  on  the  point. 

A  business  may  be  carried  on  by  a  wife  sepa- 
rately from  her  husband,  although  it  is  carried  on 
under  his  management. 
In  ue  Simon,  [1909]  1  K.  B.  201  ;    78   L.   J. 

[K.  B.  392 ;  100  L.  T.  133  ;  25  T.  L.  R.  140  ; 
53  Sol.  Jo.  117  ;  16  Manson,  96— C.  A. 

25.  Appeal  —  Practice  —  Time  for  Entering 
Appeal — R.  S.  C,  Ord.  58,  /•.  1 — Bankrujttcy 
Rules,  1886,  rr.  130-2.] — An  appeal  against  a 
receiving  order  ought  to  be  not  merely  served, 
but  actually  set  down  for  hearing  within  the 
twenty-one  days  limited  by  r.  130. 

In  the  particular  case  the  time  was  extended 
upon  terms,  the  appellant  having  misunderstood 
the  effect  of  tlie  rule. 
In  re  Taylor,   Ex   parte    Bolton.    [1009] 

[1  K.  B.  103  :  78  L.  .1.  K.  I?.  102  :  99  I>.  T.  93'.t  ; 
25  T.  L.  K.  77;   16  Manson,  19— Bigham,  J. 

26.  Decree  for  Dinsolution  of  Marriage — Order 
for  Payment  of  Costs  hy  Co-respondent — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s.  103, 
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XVIII.  Receiving  Ovier- -Contimted. 
suh-s.  o— Debtors  Act,  1869  (32  &  33  Vict. 
c.  62),  s.  5.] — Although  a  decree  nisi  for  dissolu- 
tion of  marriage  containing  an  order  for  the 
payment  of  the  petitioner's  costs  by  the  co- 
respondent is  not  a  final  judgment  upon  which 
a  bankruptcy  notice  can  be  founded,  a  receiving 
order  may,  nevertheless,  be  made  against  the  co- 
respondent upon  a  judgment  summons  in  lieu  of 
committing  him  to  prison  for  default  in  payment 
of  the  money  due  under  the  order. 
In    re    Hallman,    Ex    parte    Ellis    and 

[Collier,  [1909]  2  K.  B.  430  ;  78  L.  J.  K.  B. 

1009  ;  100  L.  T.  861  ;  25  T.  L.  607  ;  53  Sol.  Jo. 
544— Phillimore,  J. 

XIX.  SCHEME   OF   ARRANGEMENT. 

27.  Trust  Funds  Enqdoijed  and  Lost  in  Trustees' 
Private  Business — Receiring  Order — Acceptance 
iy  New  Trustees  ofCompositio)i  in  Full  Discharge 
— Division  of  Estate  —Former  Trustee  Entitled 
to  Share — Liability  to  Account- — Bankruptci/ 
Act,  1883  (46  &  4?' Vict.  c.  52),  ss.  18,  19,  .30.]— 
J.  S.  and  C.  J.  S.,  trustees  under  the  will  of  J.  S. 
(the  fathei'),  employed  certain  of  the  trust  funds 
in  their  private  business.  In  1885  a  receiving 
order  was  made  against  them,  and  a  composition 
or  scheme  of  ariangement  under  the  Bankruptcy 
Act,  1883,  was  duly  confirmed  by  their  creditors 
and  approved  by  the  Court.  By  an  order  of 
Court  made  on  December  19th,  1885,  the  Court 
appointed  J.  W.  and  H.  W.  new  trustees  of  the 
will  in  substitution  for  J.  S.  and  C.  J.  S.  Under 
the  composition  or  scheme  of  arrangement  the 
new  trustees  received  6.?.  in  the  pound  by  way  of 
dividend  in  full  discharge  of  their  debts.  After- 
wards the  testator's  estate  became  divisible, 
C.  J.  S.  being  then  beneficially  entitled  to  a 
share.  This  was  a  summons  taken  out  by  the 
surviving  trustee  to  determine  (inter  alia) 
whether  C.  J.  S.  could  receive  his  share 
without  making  good  what  the  estate  had  lost 
through  his  improper  dealing  with  it. 

Held — that  the  acceptance  by  the  new 
trustees  of  the  composition  under  the  Bank- 
ruptcy Act  relieved  the  old  trustees  from  any 
liability  to  the  trust,  and  that  the  equity  which 
was  asserted  did  not  arise. 
In  re  Sewell,  White  *•.  Sewell,  [19o9]  1  Ch. 

[806  ;  78  L.  J.    Ch.  432  ;  100  L.  T.  883  ;  16 
Manson,  113— Parker,  J. 

XX.  SET-OFF. 

28.  Mutual  Dealings — Compafiy  Petitioning 
Creditor — Claim  to  Set-off  Debenture  Stock  in 
Company — Previous  Appointment  of  Receiver  of 
Debtor's  Interest — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  ss.  7  (3),  38.]— A  debtor  held 
debenture  stock  in  the  petitioning  creditor  com- 
pany which  he  claimed  to  set-off  against  the 
debt  due  to  the  company.  After  the  presenta- 
tion of  the  bankruptcy  petition,  but  before  it 
was  finally  heard,  a  receiver  was  appointed  on 
behalf  of  another  creditor  of  the  debtor's  interest 
in  this  debenture  stock. 

Held — that  after  the  appointment  of  the 
receiver  there  was  no  answer  to  the  petitioning 
creditor  company's  debt  either  by  way  of  set-off 
or  of  mutual  credits. 


Per  Fletcher  Moulton,  L.J.  :  Moneys  which 
under  a  bankruptcy  became  payable  to 
the  trustee  by  the  petitioning  creditor  because 
they  were  payable  to  the  debtor  come  primd 
facie  within  the  mutual  credits  clause,  but  not 
if  they  are  moneys  which,  upon  bankruptcy, 
become  payable  to  the  trustee  in  his  right  as 
trustee  and  not  by  virtue  of  their  being  payable 
to  the  debtor. 

Per  Farwell,  L.J. :  A  claim  by  way  of  set- 
off, mutual  dealings,  or  the  like,  is  nothing  but  a 
plea  in  the  nature  of  a  cross-action,  set  up  in 
answer  to  the  petitioner  in  bankruptcy,  and 
must  be  proved  like  any  other  plea  at  the  hear- 
ing. If  it  then  appears  that  the  amount  claimed 
has  been  alienated  or  charged  either  voluntarily 
or  in  i7iritum  to  such  an  extent  as  to  render  it 
inadequate,  the  plea  fails  for  want  of  proof. 
In  re  a  Debtor,  Ex  parte  Peak  Hill 
[Goldfield,  Ld.,  [1909]  1  K.  B.  430;  78 
L.  J.  K.  B.  354  ;  100  L.  T.  213  ;  16  Manson,  11 

— C.  A. 

29.  Dismissal  of  Petition  with  Costs — Xon-com- 
pliance  ivith  Order  Directing  Payment  of  Costs — 
Judgment  Summo?is  —  Right  of  Petitioning/ 
Creditur  to  set  of  Debt  against  Costs — Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  .?.  5.]— D. 
obtained  judgment  against  A.,  a  married 
woman,  who  had  been  caiTying  on  a  boarding 
house,  and  the  judgment  remaining  unsatisfied 
he  presented  a  bankruptcy  petition  against  her, 
the  act  of  bankruptcy  alleged  being  that  A., 
with  intent  to  delay  and  defeat  her  creditors, 
had  absented  herself  from  her  place  of  business. 
On  the  hearing  of  the  petition  the  Court  held 
that  the  alleged  act  of  bankruptcy  had  not  been 
proved,  and  dismissed  the  petition  with  costs. 
These  costs  having  been  taxed,  A.  obtained  an 
order  of  the  Court  of  Bankruptcy  that  D.  should 
pay  them,  but  he  did  not  comply  with  that 
order.  Thereupon  A.  took  out  a  judgment 
summons  under  the  Debtors  Act,  1869,  requiring 
D.  to  show  cause  why  he  should  not  be  committed 
to  prison  for  his  default.  It  was  admitted  that 
D.  had  the  means  to  pay,  but  he  claimed  that  he 
was  entitled  to  set  off  his  debt  against  the  costs 
payable  to  A. 

Held — that  the  debt  could  not  be  set  off 
against  the  costs,  and  that  an  order  should  be 
made  tjiat  D.  pay  the  costs  in  two  equal  instal- 
ments. 

In    re    Dkummond.   Ex    parte    Ashmore, 

[1909]  2  K.  B.  622  ;  78  L.  J.  K.  B.  935  ;  25 

T.  L.   R.  706  ;  53   Sol.  Jo.  651  ;    16  Manson, 

200— Phillimore,  J. 

30.  Mutual  Dealings — Cotdract  to  Purchase 
Real  Estate  —  Purchase  Money — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  38.]— A  person 
who  has  a  contract  to  purchase  real  estate  from 
the  bankrupt  entered  into  prior  to  the  receiving 
order  can  set  off  a  debt  due  to  him  from  the 
bankrupt  at  the  date  of  the  receiving  order 
against  the  purchase  money  due  under  the 
contract. 

In  re  Taylor.  Ex  parte  Norvell,  101  L.  T. 
[687  ;  26  T.  L.  R.  100  ;  54  Sol.  Jo  102— Div,  Ct. 
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XXI.  TEUSTEE. 


31.  Necessary  or  Desirahle  Part ij— Trustee  in 
liankrvptey  of  Defendant  in  Chancery  Action- 
Option  of  Jirncfit  to  the  Jlankrupt  nniler  Order 
of  Court  before'jianhrnjitcy  —lienrficial  Interest 
of  Banltrupt  in  Fund.-!  in  Court— Jurisdiction  of 
Bankruptcy  Court  to  Rr-open  Accounts  Ordered 
under  Decree  of  the  Chancery  Division— li.  S.  C, 
Ord.  17,  r.  4.]— An  onler  was  nmao  in  an  action 
wherein  Mrs.  J.  was  the  phiintiff  ami  W.  H.  H. 
one  of  the  defendants,  that  at  the  request  of  the 
defendant  W.  H.  H.,  and  at  his  risk  as  to  costs, 
an  inquiry  should  be  made  as  to  whether  any 
and  what  allowance  should  be  made  to  him  for 
the  maintenance  of  certain  beneficiaries'  out  of 
certain  sums  found  due  from  him  under  accounts 
ordered  to  be  taken  in  the  action  ;  that  certain 
shares  (in  which  W.  H.  H.  was  interested  as  a 
beneficiary)  should  be  sold  by  the  trustees,  and  [ 
the  proceeds  paid  into  Court,  and  that  any  of 
the  parties  might  be  at  liberty  to  apply  as  to 
payment  of  the  above-mentioned  sums.  W.  H.  H. 
became  bankrupt  ;  the  plaintiff  obtained  an 
order  to  carry  on  the  proceedings  against  his 
trustee  in  bankruptcy.  The  latter  applied  by 
summons  to  discharge  the  order.  I 

Hkld— that  it  was  desirable  that  the  trustee 
in  bankruptcy  should  be  made  a  party  in  order 
to  enable  the  action  to  proceed  in  respect  of  the 
sums  as  to  which  W.  H.  H.  had  an  election  for 
an  inquiry  and  to  bind  his  estate  by  the  order 
relating  to  the  shares.  1 

The  Bankruptcy  Court  has  no  jurisdiction  to 
conduct  an  inquiry  as  to  maintenance,  oidered 
upon  terms  by  the  Chancery  Courts,  and  the 
Bankruptcy  Court  cannot  go  behind  an  order 
properly  made  by  the  Chancery  Division,  except 
for  inadequacy  of  consideration,  fraud,  or 
collusion. 

In  re  Sykes,  Jabam  c  Holmes,  100  L.  T.  265  ; 
[53  Sol.  Jo.  267— Joyce,  J. 

32.  Default  of  Trustee  —  Fidelity  Bond  — 
Liability  of  Assurance  Conqmny  under  Bond  to 
Board  of  'Trade  —  Penal  Interest  Payable  by 
Trustee— Banhruptcy  Act,  1883  (46  &  47  Vict. 
c.  52)  s.  74  (6).]— When  an  assurance  com- 
pany gives  a  bond  to  the  Board  of  Trade  to  make 
good  any  loss  or  damage  occasi(jned  to  the  bank- 
rupt's estate  by  any  default  of  the  trustee  it  is 
liable  to  make  good  the  trustee's  default  in  pay- 
ment of  the  penal  interest  exacted  from  him, 
under  sect.  74,  sub-sect.  6,  of  the  Bankruptcy 
Act,  1883,  for  improper  retention  of  the  moneys 
of  the  estate  ;  and  it  cannot  set  off  the  amount 
that  the  estate  has  benefited  by  the  forfeiture 
of  the  trustee's  remuneration. 

Board  of  Trade  r.  Employers'  Liability 

rAsi=URANCE    Corporation,     Ld.,     [1909] 

W.  N.  263 ;  26  T.  L.  R.  167  ;  54  Sol.  Jo.  136 

— Phillimore,  J. 

XXII.  VOLUNTARY  ASSIGNMENT. 

33.  Settlement  —  Post-Nuptial  Settlement  — 
Husband  Declaring  Himself  Trustee  for  Wife 
a?id  Children  — No  Actual  Transfer  —  Interest 
of  Settlor  Passiny— Bankruptcy  Act,  1883  (46 
&  47  Vict.  e.  .52),  s.  47,  sub-s.  1.]— A  married 
man   by  a  deed  executed  more  than  two  and 


within  ten  years  before  his  bankruptcy  declared 
that  he  or  other  the  trustee  of  the  deed  would 
stand  seised  of  (rertain  of  his  real  juoperty  upon 
trust  for  sale,  and  to  hoM  the  proceeds  when 
invested  up(jn  trust  for  his  wife  and  children, 
and  until  sale  the  rents  and  juofits  of  the 
property  were  to  be  applied  upon  the  same 
trusts.  At  the  date  of  the  deed  the  Imsband 
was  able  to  pay  all  his  debts  without  the  aid  of 
the  property  in  question. 

Held— that,  though  there  was  no  actual 
transfer  of  the  legal  estate,  the  declaration  of 
trust  was  sufficient  to  pass  the  interest  of  the 
settlor  within  the  meaning  of  sect.  47,  sub-sect.  1, 
of  the  Bankruptcy  Act,  1883,  and  that  therefore 
the  settlement  was  valid  as  against  the  trustee 
in  bankruptcy  of  the  settlor. 
Shrager  and    Another    c  March,   [1908] 

[A.  C.  402  ;    77  L.  J.  P.  C  105  ;    99  L.  T.  33  ; 
'      24   T.  L.  E.  641  ;  52  Sol.  Jo.  580  ;  15  Manson, 

310— P.  C. 


BARRATRY. 

See   Criminal    Law;    Shipping    and 
Navigation. 


BARRISTERS. 


Solicitors, 


See  also  PRACTICE,  No.  15 
No.  14. 

1.  Defending  Prisoner  at  Judges  Request— No 
Obligation  to  take  Further  Steps  after  Trial.}- 
The  fact  that  a  judge  has  asked  counsel  to 
defend  a  prisoner  at  assizes  does  not  impose  an 
obligation  on  counsel  to  take  further  steps  in 
the  interests  of  the  prisoner  after  the  trial. 
K.  r.  The  Governor  of   H.M.    Prison    at 

[Stafford,  Ex  parte  Emery,  73  J.  P.  284  ; 

'-  25  T.  L.  R.  440— Div.  Ct. 

2.  Coun.-<ers  Fees— Recovery  from  Solicitor- 
Resort  to  Disciplinary  Machinery  of  the  Court 
Not  Encouraged.]— The  idea  that  counsel  should 
resort  to  the  disciplinary  machinery  of  the  Court 
in  order  to  get  their  fees  from  solicitors  is  not  to 
be  encouraged.  Counsel  have  other  remedies, 
such  as  refusing  to  do  further  work  until  paid 
fees  previously  due  or  insisting  on  payment  of 
fees  in  advance. 

In  re  a  Solicitor,  Ex  parte  the  Law 
rSociETY,  Times,  January  27th  and  28th, 
L  1909— Div.  Ct. 


BASTARDY. 

I.  Affiliation  Proceedings    .       .    42 
II.  Custody  of  Bastards  .        .        ■    -tS 

[No  panigiaphs  in  tlii.s  vol.  of  the  Digest.] 

III.  Legitimacy ^'^ 

[No  paraRraphs  in  tliis  vol.  of  the  Digest.] 

See  also    Practice,  No.   12;    Settle- 
ments, No.  1. 
I.  AFFILIATION  PROCEEDINGS. 

1    Atiilia/iou       Order  -  Death     of    Putatire 
Father  -  -  Arrears    of     Maintenance  —   (  lann 
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I.  Affiliation  'ProceeiingB— Continued. 

against  Putatice  Fathprs  Estate  —  Bastardy 
Laws  Amendment  Act,  1872  (35  &  3fi  Vict.  c.  65), 
i._  4.]_Where  an  attiliatiou  order  has  been  made 
for  the  payment  of  a  weekly  sum  by  the  putative 
father  to  the  mother  of  an  illegitimate  child  and 
the  father  dies  leaving  arrears  of  the  sum  unpaid, 
such  arrears  or  any  payment  accruing  due 
cannot  be  recovered  from  the  father's  estate. 
In    kk    Harrington,    Wilder    r.    Turner, 

ri908l  2  Ch.  687  ;  78  L.  J.  Ch.  27  ;  99  L.  T. 

7->3  •  72  J.  P.  501  ;  25  T.  L.  K.  3  ;   52  Sol.  Jo. 
855  ;  21  Cox,  C.  C.  709— Warrington,  J. 

2   Agreement  to  Avoid  Proceedings— Payment 

of  iVeeklij  Sums  by  Putative  Father— Mother  to 
Maintain  the  Child— Agreement  Terminated  by 
Death  of  Mother.]— A  contract  made  between 
the  putative  father  and  the  mother  of  a  bastard 
child,  the  father  undertaking  to  pay  a  weekly 
sum  for  the  maintenance  of  the  child  up  to  the 
age  of  fourteen  years,  and  the  mother  under- 
taking to  maintain  thechild  and  not  to  take  affilia- 
tion proceedings,  is  terminated  on  the  death  of  the 
mother,  although  the  child  is  less  than  fourteen 
Tears  of  age,  and  neither  the  benefit  nor  the 
burden  of°the  contract  passes  to  the  personal 
representatives  of  the  mother. 
James  v.  Morgan,  [1909]  1  K.  li  56-t ;  78  L.  J. 
[K  B  471  ;  100  L.  T.  238  ;  73  J.  P.  149 ;  25 
T.  L.  R.  267  ;  53  Sol.  Jo.  245— Div.  Ct. 

3  Corroboration— Scottish  Law— Evidence  of 
Defender  Conf rti dieted. ]— In  an  action  of  filia- 
tion, in  which  the  alleged  intercourse  was  said 
to  have  been  in  a  hay -shed  and  opportunity  was 
proved,  the  defender  denied  ever  having  been  in 
a  certain  byre  alone  with  the  pursuer  without 
his  brother-in-law  also  being  present.  It  was 
proved  that  on  some  occasions  a  farmer  and  not 
the  brother-in-law  had  been  the  third  party. 

Held  —  that  as  the  contradiction  of  the 
defender  was  not  regarding  a  circumstance 
throwing  suspicion  on  him,  it  did  not  amount 
to  corroboration  of  the  pursuer's  evidence. 

Dawson  v.  M'Kenzie  ([1908]  S.  C.  648  ;  45 
S.  L.  R.  473)  approved. 

McWhirter    v.  Lynch,   46    Sc.  L.   R.  83— 

[Ct.  of  Sess. 

II.  CUSTODY  OF   BASTARDS. 

INn  I'aragraphs  in  1liis  vol.  of  the  Digest.] 

III.  LEGITIMACY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


BATHS    AND    WASH- 
HOUSES. 

Sec  Local  Government. 


BECHUANALAND. 

See  Dependencies  and  Colonies, 

BEER. 

See  Food  and  Drugs. 


BEES. 


See  Animals. 


BENCH  WARRANTS. 

See  Criminal  Law  and  Procedure. 


BENEFICE. 

See  Ecclesiastical  Law. 


BENEFIT   BUILDING 
SOCIETIES. 

See  Building  Societies. 


BETTERMENT. 

See  Metropolis. 


BETTING. 


See    Criminal     Law  ;    Gaming    and 
Wagering  ;  Intoxicating  Liquors. 


BICYCLES. 

See    Carriers  ;    Highways  ;    Street 
Traffic. 


BATTERY. 


See  Criminal  Law;  Trespass. 


BILLS   OF   EXCHANGE, 
PROMISSORY   NOTES, 
AND   NEGOTIABLE 
INSTRUMENTS. 

For  Cheques  see  under  Bankers  and 

Banking.  col. 

I.  Bills  op  Exchange       .        .        .44 

II.  Promissory  Notes  ....    45 

III.  Instruments      Negotiable      by 

Mercantile  Usage  .        .        .46 

See  also  Bankers. 

I.  BILLS  OF  EXCHANGE. 

1.  Bills    of  Limited   Compayiy — Unauthorised 
Accejjtaiiee  of  Bills   by   Director   in  Name    or 
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I.  Bills  of  Exchange— Clint  ill  itnf. 
Ckmijju/ii/ — •'Acting  riniler  tlie  Aut/ioiiti/  of  the 
Coiiipaiiii  "^Companies  Art,  18(12  (25  &  20  Vict. 
r.  89),  .V.  47.] — Certain  bills  drawn  on  a  limited 
company  were  accepted  by  T.,  one  of  its  directors, 
without  (lie  knowledge  or  sanction  of  his 
co-diiectors.  There  was  no  consideration  to  the 
company  for,  and  they  receiveil  no  part  of  the 
proceeds  of,  the  bills.  Among  the  objects  of  the 
company  as  deiiued  by  its  memorandum  were 
the  drawing,  making,  accepting,  indorsing,  and 
discounting  of  bills  and  [ironiissory  notes,  and  by 
its  articles  of  association  the  directors  were 
authorised  to  delegate  any  of  their  powers  to 
committees  consisting  of  such  member  or  mem- 
bers of  their  body  as  they  thought  lit.  In  an 
action  on  the  bills  Ijy  tiondfide  liolders  for  value  : — 

Held — that  as  T.  had  no  authority  in  fact  to 
accept  the  bills,  he  was  not  in  accepting  them 
"acting  under  the  authority  of  the  company" 
within  the  meaning  of  sect.  47  of  the  Companies 
Act,  18t>2,  and,  therefore,  the  company  was  not 
bound  by  his  acceptances. 

PREiiiER  Industrial  Bank,  Ld.  v.  J.  and  W. 

[Crabtrek,    Ld.,    [1909]    1    K.    B.    lOtJ ;    78 

L.   J.    K.   B.  Kt:?  ;  99   L.  T.   810  ;  25  T.  L.  R. 

17  :   IC)  Manson,  22— I'ickford,  J. 

II.  PKOMISSORY  NOTES. 

Sec  also  tiiFTS,  No.  2  ;  Pleadinu,  Xo.  1. 

2.  Siff  nature  us  Af/ent — Director  of  C'oni/juni/ — • 
Authority  —  Liahilitij.^  —  The  defendant,  the 
managing  director  of  a  company  with  authority 
to  make  promissory  notes  on  behalf  of  the  com- 
pany, signed  a  promissory  note  as  follows  : — 
"J.  H.  iSmethurst's  Laundry  and  Dye  Works, 
Limited.  J.  II.  Snictliurst,  Managing  Director." 
The  actual  signature  '"J.  II.  Snictliurst"  was 
written,  the  other  words  being  impressed  by  a 
rubber  stamp. 

Held — that  the  company  alone,  and  not  the 
defendant  persoimlly,  were  liable  on  the  note. 

Decision  of  Cliannell.  J.  (  [1909]  1  K.  B.  73  ; 
78  L.  J.  K.  B.  84  ;  99  L.  T.  853  ;  14  Com.  Cas. 
21)  reversed. 

Chapman  v.  Smethurst,  [1909]  1  K.  B.  927  ; 

[78  L.  J.  K.  B.  654  :  100  L.  T.  465  ;  25  T.  L.  R. 

383  ;  53   Sol.  Jo.  340;    14  Com.  Cas.   94  ;    16 

Manson,  171 — C.  A. 

3.  Stamp  —  Agreement —  Guarantee — Promis- 
sori,  Note— Stamp  Act,  1891  (54  &  55  Vict.  e.  39), 
s.  33.] — A  document  was  signed  in  the  following 
form  : — "I,  G.  H.  B.  R.,  owe  you,  Mrs.  E.  B., 
the  sum  of  £100  in  consideration  of  money  lent, 
and  will  pay  the  same  (^plux  interest  at  the  rate 
of  10  per  cent,  per  annum)  on  or  before 
October  7th,  1907.  Interest  to  be  paid  half- 
yearly  on  April  7th  and  October  7th.  (Signed). 
tl.  H.  B.  R.  In  the  event  of  G.  H.  B.  R.  failing 
to  pay  the  above  through  any  cause  whatsoever 
we  hereby  make  ourselves  responsible  for  such 
amount  due.  (Signed)  J.  P.  ;  B.  R."  "I,  B.  R., 
agree  to  Jlrs.  E.  P>.  holding  the  policy  on  the 
life  of  my  husband,  G.  H.  B.  R.,  until  the  above 
sum  is  paid  in  full.  (Signed)  B.  R."  The 
document  was  stamped  with  a   0^/.  stamp   for 


the  guarantee  and  a  l.v.  stamp  for  the  equitable 
assignment  of  the  policy. 

Held — that  the  document  was  not  a  promis- 
sory note,  and  therefore  did  not  require  to  be 
stamped  as  sucli. 

BALCK    r.   Pll.ClllOlt   AND   A.NUTHEK,  25  T.  L.  R. 

[497— Div.  Ct. 


III.  INSTRUMENTS  NEGOTIABLE  BY 
MERCANTILE  USAGE. 

4.  llecrijit  for  A  ring  Pension — Pagiiiastcr- 
(JeneraVs  Pag  Warrant.^^ — A  form  of  receipt, 
signed  by  a  retired  army  otticer  for  the  amount 
of  his  pension  ihie  and  having  the  following  note 
at  the  foot  :— "  This  receipt  must  be  presented 
for  payment  l)y  a  Loudon  banker,  but  may  be 
negotiated  in  the  country  or  abroad,  and  is  to  be 
left  by  the  banker  at  the  Paymaster-General's 
office  one  day  for  examination,"  is  not  a  negotiable 
instrument. 

Jones  &  Co.  v.  Coventry,  [1909]  2  K.  B.  1029  ; 
[101   L.  T.  281  ;  25  T.  L.  R.  736  ;  53  Sol.  Jo. 

734— Div.  Ct. 

See  S.  C.  under  Bankers  and  Banking,  No.  3. 


BILLS   OF   LADING. 

See  Shipping-  and  Navigation. 


BILLS   OF   SALE. 


col. 
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I.  Generally 

II.  Registration 47 

III.  Seizure 47 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Statutory  Form    .        .        .        .47 

I.  GENERALLY. 

1.  Licence  to  take  Possession — Goods  on 
Premises  of  Railway  Company — Tetiancy — Lien 
of  Company  for  Sums  Due  —  Banltruptcy  — 
Damages  Jor  Trespass  and  Causing  Bank- 
rupfcy— Cause  of  Action  not  passing  to  'Trustee — 
Mutual  Dealings— Bills  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31),  s.  A— Bankruptcy  Act.  1883(46 
k  47  Vict.  c.  52),  ss.  38,  44.] — A  railway  com- 
pany let  to  a  coal  merchant  a  certain  piece  of  land 
at  a  rental  for  the  purpose  of  stacking  coal  un- 
loaded from  trucks  on  the  company's  sidings. 
The  land  adjoined  the  railway  sidings,  and  was 
within  the  company's  yard,  the  gates  of  which 
were  closed  during  certain  hours  of  the  night. 
By  certain  agreements  the  company  agreed  to 
open  a  monthly  credit  account  for  the  carriage 
of  coal  upon  condition  that  they  sliould  have  a 
lien  upon  all  waggons,  goods,  minerals,  etc.,  con- 
veyed on  their  line,  or  which  should  be  at  any 
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I.  Generally — Gmtitived. 

time  upon  the  railway  or  upon  any  trround  rented 
from  the  company,  for  all  rates  and  charges  pay- 
able to  the  company,  the  latter  to  be  at  liberty 
to  sell  and  dispose  of  any  such  waggons,  goods, 
minerals,  etc.,  in  order  to  satisfy  the  lien.  The 
account  being  in  arrear,  the  company  gave  the 
notice  agreed,  and,  in  exercise  of  their  lien, 
took  possession  of  the  coal  both  on  the  land 
and  in  the  trucks  on  the  sidings.  The  coal 
merchant  shortly  afterwards  was  adjudicated 
bankrupt.  His  trustee  in  bankruptcy  brought 
an  action  against  the  railway  company  to  recover 
damages  for  wrongfully  trespassing  and  seizing 
the  goods,  alleging  that  the  agreement  was  a 
bill  of  sale,  and  was  void  for  want  of  registration, 
and  that  the  act  of  the  company  brought  about 
the  bankruptcy. 

Held  (Lords  Robertson  and  Collins  dissent- 
ing)— that  the  agreement  was  not  a  licence 
to  take  possession  of  goods  within  sect.  4 
of  the  Bills  of  Sale  Act,  1878,  the  company 
having  retained  by  the  agreement  a  certain 
degree  of  possession  of  the  coal ;  and  that 
therefore  the  agreement  was  not  a  bill  of  sale, 
and  that  the  plaintiff  could  not  recover. 

Decision  of  C.  A.  (  [1908]  2  K.  B.  54  ;  77  L.  J. 
K.  B.  611  ;  98  L.  T.  910 ;  24  T.  L.  R.  470  ;  62 
Sol.  Jo.  394;  15  Manson,  107)  reversed. 

Great  Eastern  Ry.  Co.  r.  Lord's  Trustee 

[1909]  A.  C.  109  ;  78  L.  J.  K.  B.  160  ;  100  L.  T. 

130  ;  25  T.  L.  R.  176  ;  16  Manson,  1— H.  L. 

IL  REGISTEATION. 

2.  Defeasance  or  Co)idifio)i  not  Contained  in  Bill 
of  Sale — Registration  Void — Effect — Avoidance 
of  Bill— Bills  of  Sale  Act.  1878  (41  &  42  Vict. 
c.  31),  s.  10  {S)—Bills  of  Sale  Act  (1878)  Ainend- 
ment  Act,  1882  (45  &  46  Vict.  c.  43),  ss.  8,  9.]  — 
A  condition  not  contained  in  a  bill  of  sale, 
otherwise  duly  registered  in  proper  form,  but 
communicated  to  the  grantor  before  the  com- 
pletion of  the  loan  transaction,  has  the  effect, 
not  only  of  avoiding  the  registration  under 
sect.  10  (3)  of  the  Bills  of  Sale  Act,  1878.  so  as 
to  make  the  bill  of  sale  void  under  sect.  8  of 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882,  in  respect  of  the  personal  chattels  contained 
therein,  but  of  making  the  bill  of  sale  wholly 
void  under  sect.  9  of  the  Act  of  1882,  so  as  to 
render  a  covenant  to  pay  interest  contained 
therein  unenforceable. 

Decision  of  Grantham,  J.,  affirmed. 

Smith  v    Whitemak  and   Another,  [1909] 
[2  K.  B.  437  ;  78  L.  J.  K.  B.  1073  ;  100  L.  T. 

770— C.  A. 
TIL  SEIZTJEE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  STATUTOEY  FOEM. 

See  also  IL,  supra. 

8.  Consideration  not  Truly  Stated — Attestation 
by  One  of  the  Parties — Content jmraiieotis  Agree- 
ment— Agreement  not  put  on  the  Bill  of  Sale — 
Declaration  of  Trust — Bills  of  Sale  Art,  1878 
(41  &  42  Vict.  c.  31),  s.  10  (^S)— Bills  of  Sale  Act 


(1878)  Amendment  ^(•^,1882  (45  &  46  Vict.  c.  43), 
s.  10.]— K.  and  P.  each  advanced  £100  to  F., 
who  in  pursuance  of  a  previous  arrangement 
gave  P.  a  bill  of  sale  on  furniture  belonging  to 
F.  to  secure  £200,  which  was  expressed  in  the 
bill  of  sale  to  have  been  ])aid  by  P.  to  F.,  whereas 
in  fact  K.  paid  his  £100  direct  to  F.  K.,  who 
acted  as  the  solicitor  of  F.,  himself  attested  the 
bill  of  sale,  and  retained  it.  He  also  had  given 
him  at  the  same  time  a  letter  signed  by  P.  and 
addressed  to  K.  stating  that  the  bill  of  sale  was 
in  fact  to  secure  the  £100  advanced  by  K.,  and 
undertaking  to  transfer  the  "bill  of  sale  to  K. 
The  bill  of  sale  was  registered,  but  the  letter 
was  not  written  upon  or  annexed  to  it.  F. 
became  bankrupt. 

In  an  action  brought  by  K.  against  P.  and  F. 
to  enforce  his  security  : 

Held — that  the  bill  of  sale  was  void  as 
regards  the  assignment  of  the  chattels  because, 
first,  the  contemporaneous  letter  was  a  declara- 
tion of  trust  which  should  have  been  written  on 
the  same  paper  as  the  bill  of  sale  before  registra- 
tion ;  secondly,  the  letter  being  a  declaration  of 
trust  must  be  deemed  to  be  part  of  the  bill  of 
sale,  and  K.  was  therefore  a  party  to  the  bill, 
and  his  attestation  of  it  irregular  ;  and,  thirdly, 
the  consideration  for  the  bill  was  untruly  stated 
in  it. 

In  re  Smith,  Ex  parte  Tarlnich  ([1894] 
72  L.  T.  59  ;  43  W.  R.  206)  distinguished. 

KiNNERSLEY   V.    Payne,  100  L.  T.  229— War- 

[rington,  J. 

4.  Terms  Agreed  to  for  Maintenance  of  Security 
—  Chattels  not  to  he  Removed  Without  Consent  of 
Grantee — Chattels  nscd  in  Business — Potrer  to 
Seize— Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882  (45  &  46  Vict.  c.  43),  «.«.  7,  9.]— A  bill  of 
sale  granted  by  the  defendants,  who  were  furni- 
ture removers,  contained  a  clause  that  the 
grantors  would  not  without  the  consent  in  writ- 
ing of  the  grantee  remove  the  chattels  thereby 
assigned  from  the  premises  where  they  were  or 
from  any  other  place  where  they  might  at  any 
time  be.  A  further  clause  provided  that  the 
grantors  should  repair,  replace,  and  insure  the 
chattels  assigned  and  pay  the  rent,  rates,  and 
taxes  of  the  premises  where  they  were,  and  that 
on  their  failure  to  do  so  the  grantee  might  make 
these  payments  ;  and  all  the  moneys  so  expended 
by  the  grantee,  with  5  per  cent,  interest 
thereon,  were  to  be  repaid  by  the  grantors,  and 
until  repayment  were  to  be  a  charge  on  the 
chattels  assigned.  A  further  clause  gave  a  power 
to  seize  the  chattels  in  any  of  the  events  speci- 
fied in  sect.  7  of  the  Bills  of  Sale  Act,  1882,  but  not 
otherwise.  The  chattels  assigned  were  pantech- 
nicon and  other  vans  and  horses  used  in  the 
defendants'  business. 

Held — that  the  insertion  of  the  foregoing 
clauses  did  not  invalidate  the  bill  of  sale,  and 
that  the  clause  prohibiting  the  removal  of  the 
assigned  chattels  referred  to  removal  to  other 
premises  and  did  not  prohibit  the  taking  out  of 
those  chattels  in  the  ordinary  course  of  the 
defendants'  business. 

Tojjley  V.  Corsbie  ((1888),  20  Q.  B.  D.  350  ; 
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IV.  statutory  Form — Contimied. 
57   L.  J.  Q.  B.  271  ;  58   L.   T.    342— Div.   Ct.) 
followed. 

Hakrison  r.  Shallis  &  Co.,  25  T.   L.  K.  «j64 — 

[Channeil,  J. 

BIRTH,  PROOF  OF. 

See  Evidence. 


BRIDGES 

BOROUGHS. 


Scr  Local  Government. 
BOTTOMRY. 

See  Shipping  and  Navioation. 


BOUGHT   AND   SOLD 
BIRTHS,    DEATHS    &    MAR-  NOTES. 

R I  AGES  (Registration  of). 


See  Executors  and  Administrators  ; 
Husband  and  Wife  ;  Infants  ; 
Medicine  and  Pharmacy. 


BISHOPS. 

See  Ecclesiastical  Law. 

BLACKMAIL. 

See  Criminal  Law  and  Procedure. 


BLASPHEMY. 

See  Criminal  Law  and  Procedure. 

BOARDING-HOUSES. 

See  Inns  and  Innkeepers  ;  Landlord 
AND  Tenant. 


BONDS. 

[Nd  iiaragraplis  in  this  vol.  of  the  Digest.] 

See  aUo  Bankruptcy,  No.  82 ;  Bills  of 
Exchange  ;  Death  Duties,  No.  7 
Deeds  and  other  Documknts 
Executors  and  Administrators 
Limitation  of  Actions,  Nos.  2,  3 
Practice,  No.  28. 


BOOKS,    ENTRIES    IN. 

See    Bankers    and     Banking  ;     Dis- 
covery ;  Evidence. 


See  Stock  Exchange. 


BOUNDARIES   AND 

FENCES. 

[No  iiaiaiiiai'hs  in  tliis  vol.  ol  the  |iii;est.] 


BRANDY. 

See  Food  and  Drugs. 


BRAWLING. 

See  Criminal  Law  ;    Ecclesiastical 
Law. 


BREACH  OF  PROMISE  OF 

MARRIAGE. 

See  Conflict  of  Laws  ;  Husband  and 
Wife. 


BREACH     OF    THE     PEACE. 

See  Criminal  Law  and  Procedure. 

BREAD. 

See  Factories  and  Workshops  ;  Food 
and  Drugs. 


BRIBERY. 


See    Agency  ;    Criminal     Law    and 
Pkocedure  ;  Elections. 


BOROUGH   AUDITORS. 

See  Elections. 


BRIDGES. 

St'e  Highways,  Streets  AND  Bridges. 
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BUEIAL   A^D   CKEMATION. 
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BRITISH   COLUMBIA. 

See  Dependencies  and  Colonies. 


BRITISH   SOUTH   AFRICA. 

See  Dependencies  and  Colonies. 


BROKERS. 


See  Agency;  Sale   of   Goods  ;  Stock 
Exchange. 


BROTHELS. 

See  Criminal  Law  and  Procedure. 

BUILDERS,  BUILDING  CON- 
TRACTS, ENGINEERS 
AND   ARCHITECTS. 

I.  Architects. 

[No  paiagiaplis  in  this  vol.  of  Uie  Digest.] 

II.  Building  Contkacts, 

[No  paiagiaplis  in  tliis  vol.  of  tlie  Digest.] 

I.  ARCHITECTS. 

;No  paragraphs  in  this  vul.  of  the  Digest.] 

II.  BUILDING  CONTRACTS. 

l>'o  jjaiagraplis  in  lliis  vol.  ol  the  Digest.' 


BUILDING  SOCIETIES. 

I.  Rules. 

[No  paragraphs  in  (his  vol.  of  the  Digest.] 

II.  Winding-up. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 
III.  In  General. 


"  BUILDINGS." 

See  Local  Government  ;  IMetropolis. 


BURIAL   AND    CREMATION. 

COL. 

I.  Burial  Grounds    .        .        .        .52 
II.  Churchyards  .        .        .        .    .52 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


COL. 

III.  Disused  Burial  Grounds    .        ,    .52 

IV.  Exhumation  of  Remains     .        .    52 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

S'-e  aim  ECCLESIASTICAL  Law  ;  Local 
Government. 

L  BURIAL  GROUNDS. 

1.  Poor  Hate — Occupation — Burial  Ground 
Prodded  under  Church  Building  Acts — Liability 
of  Incumbent  to  Poor  Bate  in  Bexpcct  of  Profit 
Derived  from  Burial  Ground  —  Poor  Bate 
Exemption  Act,  1S33  (3  k  4  Will.  4,  c.  30),  s.  1.] 
— A  burial  ground  which  has  been  duly  conse- 
crated is  not  exempt  from  rates  under  the  Poor 
Rate  Exemption  Act,  1833.  And  an  incumbent 
in  whom  the  freehold  of  such  a  burial  ground  is 
vested,,  and  who  receives  a  protit  from  fees  in 
respect  of  grants  of  exclusive  right  of  burial  and 
the  like  therein,  is  liable  as  the  occupier  of  the 
ground  to  poor  rates. 

Decision  of  C.  A.   ([I9U8J    1   K.  B.  835  ;    77 
L.  J.  K.  B.  (i(;i  :  98  L.  T.  781  ;  72  J.  P.  172  ;  24 
T.  L.  R.  388  ;  (J  L.  G.  R.  427)  affirmed. 
Winstanley  r.  North   Manchester  Over- 

[SEERS,  [19U9]  W.   N.  233;  lUl  L.  T.  616; 
20  T.  L.  R.  9U  ;  54  Sol.  Jo.  80— H.  L. 

II.  CHURCHYARDS. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

III.  DISUSED  BURIAL  GROUNDS. 

2.  rncon.sccratcd  (r round  ('lo.ttul  by  Order  in 
Coitucil —  \'e.4ed  in  Bcctor  and  Ch u rchwardens — 
Riijltt  to  Adiuiuixter  Income — Parixh — Vestry — 
Borouqlt  Council —  ChxLrch  Property  —  Burial 
Act,  1857  (20  &  21  Vict.  c.  81),  .<.  2i— London 
Gorernment  Act,  1899  (62  &  63  Vict.  c.  14),  ss. 
i,  23.] — Where  ground  originally  purchased  for 
the  jiUrposes  of  a  cemetery,  but  never  conse- 
crated, is  vested  in  the  rector  and  churchwardens 
of  a  [)arish,  but  the  income  derived  from  any 
lease  thereof  is  by  the  Burial  Act,  1857,  s.  24,  to 
be  applied  for  the  purposes  of  the  parish  as  the 
vestry  may  direct,  this  [jovver  of  the  vestry  is 
not  a  power  relating  to  the  affairs  of  the  church 
within  sect.  23  of  the  London  Government  Act, 
1899,  and  is  consequently  transferred  to  the 
borough  council  under  sect.  4  of  the  last-men- 
tioned Act. 

Decision  of  Warrington,  J,  (  [1908]  2  Ch.  (JOO  ; 
99  L.  T.  520  ;  72  J.  P.  413)  affirmed,  Buckley, 
L.J.,  dissenting. 
Westminster  Corporation  c.  Rf.ctor,  etc., 

[of  St.  George,  Hanover  Square,  [1909] 

1  Ch.  592  ;  78  L.  J.  Ch.  581  ;  100  L.   T.  546; 

73  J.  P.  259  ;  25  T.  L.  R.  393  ;  53  Sol.  Jo.  357  ; 
7  L.  G.  R.  774— C.  A. 

3.  Faculty  —  Erection  of  Choir  Vestry.']  — 
Faculty  granted  for  the  erection  of  a  choir  vestry 
on  part  of  disused  burial  ground. 

St.  Margaret,  Lothbury  (Rector,  etc.)  v 

[London  County  Council,  [1909]  P.  310; 

25  '1'.  L.  R.  734— Dr.  Tristram,  K.C. 

IV.  EXHUMATION  OF  REMAINS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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BUTTER. 


See  Food  and  Drugs. 


CARRIERS. 

CARRIAGE 
GERS. 


BYE-LAWS. 

See  Companies;  Fisheries;  High- 
ways :  Local  Government  ;  Mar- 
kets and  Fairs;  Metropolis; 
Open  Spaces  ;  Public  Health  ; 
Railways  ;  Tramways  ;  Weights 
AND  Measures. 
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OF       PASSEN- 


CABS. 


See  Metropolis  ;  Street  Traffic. 


CANADA. 


See  Dependencies  and  Colonies. 


CANALS. 


See     Highways  ;       Railways      and 
Canals. 


CAPE   COLONY. 

See  Dependencies  and  Colonies. 


CAPITAL   AND   INCOME. 

See  Settlements  ;  Trus'I'S  ;  Wills, 


CAPTURE. 

See  Conflict  of  Laws  :  Lnsurance. 


CARDS. 

See  Gaming  and  Wagering. 


CARGO. 

See  Shipping  and  Navigation. 


See  Negligence;  Railways. 


CARRIERS. 


L  Rights  and  Liabilities        .        .     r,4 

IL  Railways. 

(a)  Passengers'  Luggage  .         .     55 

(h)  Carriage  of  Animals.         .         .     5.5 

[No  paiagraphs  in  this  vol.  of  the  Digest] 

(f)  Carriage  of  Goods      .         .         .55 

See  ul.su  Bailment  ;  Shipping,  V. 

L  RIGHTS   AND   LIABILITIES. 

1.  Furnituir  Uemoier — Conniion  Carrier  — 
Lien.]— A.  carman  and  furniture  remover,  who  is 
prepared  to  enter  into  contracts  for  the  carrying 
and  removal  of  furniture,  but  who  does  not  hold 
himself  out  to  carry  furniture  for  anybody  who 
may  bring  it  to  him,  on  any  reasonable  terms 
that  may  be  offereil,  is  not  a  common  carrier,  and 
has  no  lien  for  his  charges  on  goods  he  has 
carried  or  removed  for  a  third  party  against  the 
true  owner  of  the  goods. 

Electric   Supply  Stokes  r.  Gaywood,   100 
[L.  T.  855— Pickford,  J. 

2.  Ship— Passenger — Losx  of  Lur/fftii/e  —Feloni- 
ous Act  of  Servant — Conditions'oH  Ticket.'] — The 
plaintiff  was  a  passenger  by  the  defendants" 
steamship,  ami  while  on  board  she  lost  some  of 
her  luggage,  as  she  alleged,  by  the  felonious  act 
of  one  "of  the  defendants'  servants.  The  ticket 
which  had  been  issued  to  her  by  the  defendants 
contained  the  following  condition  :—"  The 
steamer,  her  owners,  aud/or  charterers  arc  not 
responsible  for  any  loss,  damage,  injury,  delay, 
detention  ...  of  or  to  passengers  or  their 
baggage  or  effects  ...  by  whatsoever  cause  or 
in  whatever  manner  the  matters  aforesaid  may 
be  occasioned  and  whether  arising  from  the  act 
of  God,  , King's  enemies  .  .  .  collision,  tire, 
thieves  (whetlier  on  board  or  not)  ...  or 
from  any  act,  neglect,  or  default  whatsoever  of 
the  pilot,  master,  mariuers,  or  other  servants  of 
the  steamer,  her  owners  and/or  charterers,  or 
from  restriction  of  quarantine,  or  from  sanitary 
regulations  or  precautions  which  the  ship's 
officers  or  local  government  authorities  may 
deem  necessary,  or  the  consequences  thereof,  or 
otherwise  howsoever ;  the  passengers  taking 
upon  themselves  all  risk  whatsoever  of  the 
passage  to  themselves,  their  baggage,  and  effects, 
including  risks  of  embarking  and  tlisembarking, 
and  whether  by  boat  or  otherwise." 

Held — that  even  assuming  the  loss  of  the 
plaintiff's  luggage  was  occasioned  by  the  felonious 
act  of  a  servant  of  the  defendants  the  above- 
quoted  condition  was  wide  enough  to  protect  the 
defendants  from  liability. 
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I.  Eights  and  Liabilities — Continued. 

Held  also,  on  the  facts— that  the  defendants 
had  taken  reasonable  steps  to  bring  the  condi- 
tions on  the  ticket  to  the  notice  of  the  plaintiff. 
Marriott  r.  Yeoward  Brothers,   [1909]  2 

[K.  B.  987  ;  lUl   L.  T.  39-1  ;  25  T.  L.  R.  755  ; 

53  Sol.  Jo.  790  ;  U  Cora.  Cas.  279— Pickford,  J. 

II.  RAILWAYS. 

(a)  Passengers"  Luggage. 
See  Bailment,  No.  2. 

(b)  Carriage  of  Animals. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(c)  Carriage  of  Goods. 

See  also  Railways,  I.  (b)  (ii.). 

3.  Goods  071  Premises  of  Railway  Compaiiy — 
Licence  to  Talie  Possession — Tenancy — Lien  of 
Company — Unregistered  Bill  of  Sale — Bills  of 
Sale  Act,  1878  (41  &  42  Vict.'  c.  31),  s.  4.]— A 
railway  company  let  to  a  coal  merchant  a  certain 
piece  of  land  at  a  rental  for  the  purpose  of  stack- 
ing coal  unloaded  from  trucks  on  the  company's 
sidings.  The  land  adjoined  the  railway  sidings, 
and  was  within  the  company's  yard,  the  gates 
of  which  were  closed  during  certain  hours  of  the 
night.  By  certain  agreements  between  the  com- 
pany and  the  coal  merchant  the  company  agreed  I  QH  ARITIESa 
to  open  a  monthly  credit  account  for  the  carriage 
of  the  coal  merchant's  coal  ui)on  condition  that 
they  should  have  a  lien  upon  all  waggons,  goods, 
minerals,  etc.,  conveyed  on  their  line,  or  which 
should  be  at  any  time  upon  the  railway  or  upon 
any  ground  rented  from  the  company,  for  all 
rates  and  charges  payable  to  the  company.  The 
account  being  in  arrear,  the  company,  in  exercise 
of  their  lien,  took  possession  of  the  coal  lying 
on  the  rented  land. 


CERTIORARI. 

Sec  Crown   Practice. 

CEYLON. 

See  Dependencies  and   Colonies. 


CHAMPERTY. 

See  Action. 


CHANNEL   ISLANDS. 

See  Dependencies  and  Colonies. 


CHARGING   ORDER. 

See  Admiralty  ;  Bankers  and  Bank- 
ing ;  Bankruptcy  and  Insol- 
vency' ;  Practice. 
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Held  (Lords  Robertson  and  Collins  dissenting) 
— that  the  agreement  was  not  a  licence  to  take 
possession  of  goods  within  sect.  4  of  the  Bills  of 
Sale  Act,  1878,  the  company  having  already  a 
certain  degree  of  possession  of  the  coal ;  and  that 
therefore  the  agreement  was  not  a  bill  of  sale. 

Decision  of  C.  A.  ([1908]  2  K.  B.  54  ;  77  L.  J. 
K.  B.  611  ;  98  L.  T.  910  ;  24  T.  L.  R.  470  ;  52 
Sol.  Jo.  394  ;  15  Manson,  107)  reversed. 

Great  Eastern  Ry.  Co.  v.  Lord's  Trustee, 

[1909]  A.  C.  109  ;  78  L.  J.  K.  B.  160  :  100  L.  T. 

130  ;  25  T.  L.  R.  176  ;  16  Manson,  1— H.  L. 


IL 
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CEMETERY. 

See  Burial  and  Cremation. 


CERTIFICATES. 

See     Companies  ;     Evidence  ;    High- 
ways. 


Administration    ok    Charitable 
Trusts. 

(«)  Generally 

(h)  Schemes 

Charitable  Gifts. 
(c/)  Generally     ..... 
(J)  Mortmain  Acts     .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Uncertainty 59 

See  also  Friendly   Societies,  No.   1  ; 

Income    Tax,    No.    2  ;     Trusts  ; 

Wills. 


I.  ADMINISTRATION  OF  CHARITABLE 
TRUSTS. 

(a)  Generally. 

1.   Lund— Registration— Entry  of  Restriction 

on  Register— Religious  Society—  Wesleyan  Metho- 
dist Chapel— Model  Deed — Xon-Capltalisntion  of 
Donations — Charitable  Trusts  Acts,  1858  (16  S;  17 
Vict.  c.  137),  ,■*.  62,  and  1855  (18  &  19  Vict.  e.  124), 
s.  &2—Land  'Iransjer  Acts,  1875  (38  &  39  Vict. 
c.  87)  and  1897  (60  &  61  Vict.  c.  65).  ]— Clause  36 
of  the  model  deed  for  Wesleyan  Methodist  chapels 
provides  that  the  proceeds  of  the  sale  of  land 
subject  to  the  trusts  of  the  model  deed  may  be 
appHed  towards  the  preaching  of  the  Gospel 
among  Methodists  of  the  particular  circuit  or 
for  the  purjjose  of  acquiring  another  chapel  or 
otherwise  as  therein  mentioned. 

Held — that  by  virtue  of  the  above  clause 
there  is  no  capitalisation  of  the  money  derived 
from  donations  applied  in  establishing  a  Wesleyan 
chapel  under  trusts  of  the  model  deed  ;  that,  so 
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I.  Administration   of   Charitable   Trusts— 6'('/(- 

tiiuicd. 
long  as  a  chapel  be  registere<i  as  a  place  of  meet- 
ing for  religious  worship,  the  restriction  upon 
selling  imposed  by  sect.  29  of  the  Charitable 
Trusts  Act,  185.5.  does  not  apply  either  to  the 
site  of  a  chapel  or  to  land  freshly  acquireil  in 
exchange  for  land  subject  to  the  trusts  of  the 
model  deed  ;  and  that  chapel  trustees  are  entitled 
to  be  registered  as  absolute  owners  of  such  land 
freshly  acquired  without  an  entry  on  the 
register  of  any  restrictions. 
In    ke   Wesleyan    Methodist    Chapel    in 

[South  Street,  Wandsworth,  [1909]  1  Ch. 
454  ;  78  L.  J.  Ch.  414— Joyce,  J. 

2.  Fund  Subscribed  for  a  Paiticular  Purpose 
— Application  of  Surplus  to  Sim/lar  Purposes 
— Cy-pres.] — A  fund  was  subscribed  for  the 
relief  of  the  widows  and  orphans  of  six  fisher- 
men who  were  drowned.  The  fund  was  vested 
in  trustees  who  proposed  to  treat  part  of  it  as 
a  permanent  fund  for  the  relief  of  similar  cases 
of  distress. 

Held — that   until   a   surplus   was   proved  to 
exist  the  trustees  were  not  entitled  to  apply  any 
part  of  the  fund  in  the  proposed  manner. 
Cross  r.  Lloyd   Greame,   54  Sol.  Jo.   152 — 

[Eve,  J. 

3.  Old  Charity — Almshouses  —  Removal  to 
Countrii — Inquiry  Ordered  —  Application  by 
Local  Inhabitants.] — Where  certain  inhabitants 
of  S.,  on  behalf  of  themselves  and  of  other 
inhabitants  of  S.  interested  in  a  charity  which 
was  created  by  will  in  1703,  and  as  to  which  in 
this  action,  commenced  in  1707,  to  which  the 
Attorney. General  was  a  party,  an  inquiry  had 
been  recently  ordered  with  regard  to  the 
removal  from  S.  of  certain  almshouses,  applied 
to  be  served  with  notice  of  all  proceedings  in 
the  matter  and  for  liberty  to  attend  the  inquiry, 
the  application  was  dismissed  on  the  grounds 
that  the  public  were  already  represented  by  the 
Attorney-General  and  that  the  applicants  had 
no  better  right  than  similar  applicants  on  behalf 
of  all  phases  of  thought  in  the  country. 
Ironmongers'  Company   v.    Roberts,  Times, 

[June  24th,  1909— Neville,  J. 

(b)  Schemes. 

4.  Land  of  Charity  Compulsorily  Purchased 
—  Costs  of  Obtaininy  New  Scheme  —  Lands 
Clauses  Coiisolidation  Act,  1845  (8  &  9  Yict.  c. 
18),  s.  80.] — A  county  council  compulsorily  pur- 
chased, under  the  Lauds  Clauses  Consolidation 
Act,  1845,  land  belonging  to  a  charity,  and  conse- 
quently the  trustees  of  the  charity  applied  to  the 
Charity  Commissioners  for  a  new  scheme  for  the 
administration  of  the  charity. 

Held — that  the  costs  of  obtaining  the  new 
scheme  incurred  by  the  trustees  fell  under  sect.  80 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  were  therefore  payable  by  the  county 
council. 

In  re  Wood  tiuEEN  Gospel  Hall  Charity, 

[Ex  PARTE  Middlesex  County  Council, 

[1909]  1  Ch.  263  ;  78  L,  J.  Ch.  193  ;  100  L.  T. 

194 — Warrington,  J. 


5.  Poiccr  to  Make  Payments  to  Charities  out 
of  the  Jurisdiction.] — A  scheme  for  the  adminis- 
tration of  a  charity,  which  had  been  sanctioneil 
bj'  the  Court,  contained  a  clause  which  provided 
that  the  income  of  the  charity  should  be  applied 
for  the  benefit  of  a  certain  hospital  "  or  such 
other  medical  charity  or  charities  of  any  kind, 
school,  or  teaching  whatsoever,  and  partly  or 
exclusively  to  one  or  other  of  such  objects  as  the 
trustees  might  in  their  uncontrolled  discretion 
from  time  to  time  determine. 

Held — that  the  expression  "  medical  charity 
or  charities"  was  limited  to  medical  charities 
within  the  jurisdiction  ;  and,  therefore,  that  the 
trustees  were  not  entitled  to  make  payments  to 
medical  charities  in  Scotland. 
In    re    Mirblees    Charity,    Mitchell    r. 

[Attorney-General,    [1909]    W.  N.  227; 
101  L.  T.  549  ;  26  T.  L.  R.  77— Joyce,  J. 

II.  CHARITABLE  GIFTS. 

See  also  Wills,  XXVII L,  and  No.  46. 

(a)  Generally. 

6.  ffift  for  Particular  Purpose — Failure — 
Devotion  to  Charitable  Purposes — Application 
Cy-pres.] — A  testator,  by  his  will,  gave  a  sum  of 
£25,000  to  the  Institute  of  Medical  Sciences 
Fund,  University  of  London,  which  was  in  pro- 
cess of  formation.  The  £25,000  was  paid  over 
to  the  trustees  of  the  fund.  The  scheme  for  the 
establishment  of  the  Institute  was  abandoned, 
and  the  subscriptions  returned,  including  the 
£25,000,  to  the  executors  of  the  testator. 

Held — that  the  legacy  of  £25,000  was  not 
given  for  charitable  purposes  generally,  but  was 
given  to  aid  a  particular  scheme  contingently 
upon  that  scheme  being  carried  out,  and  that 
therefore  it  could  not  be  applied  cy-pres. 

In  re  Slevin,  Slevin  v.  Hepburn  (  [1891]  2  Ch. 
236  ;  64  L.  T.  311  ;  39  W.  R.  578— C.  A.) 
distinguished. 

Decision  of  Joyce,  J.  (  [1908]  W.  N.  182  ;  99 
L.  T.  545  ;  24  T.  L.  R.  820  ;  52  Sol.  Jo.  682) 
affirmed. 

In    re    University   of    London    Medical 

[Sciences    Institute    Fund,   Fowler    c. 

Attorney-General,    [1909]    2    Ch.    1  ;   78 

L.  J.    Ch.  562  ;    100  L.  T,   423  ;  25  T.  L.  R. 

358  ;    53  Sol.  Jo.  302— C.  A. 

7,  Bequests  for  CliaritaUe  Purposes — Main' 
tenance  of  Memorial  in  Crypt  of  Cathedral— 
Maintenance  of  Tomb — Bequest  for  Improriny 
Condition  of  Soldiers.] — A  testatrix  bequeathed 
to  the  Dean  and  Chapter  of  St.  Paul's  Cathedral 
£200  upon  trust  to  apply  the  income  thereof  in 
the  maintenance  and  upkeep  of  a  memorial 
tablet  in  the  crypt  of  the  Cathedral.  She  also 
bequeathed  £1,800  to  the  trustees  of  the  Royal 
Engineers'  Institute  to  apply  one-third  of  the 
income  thereof  towards  the  maintenance  of  her 
son's  tomb  in  Middelburg  Cemetery,  and  as  to 
the  remaining  two-thirds  upon  trust  to  apply  the 
same  in  providing  prizes  for  competition  among 
Royal  Engineer  cadets  or  officers.  She  also 
declared  that  the  legacy  of  £1,800  was  condi- 
tional  upon    the  trust  for  the  one-third  of  the 


59 


CHAEITIES. 


60 


II.  Charitable  Gifts— Conti/med. 
income  being  applied  to  the  upkeep  of  her  son's 
tomb  being  faithfully  observed,  and  in  the  event 
of  the  condition  being  broken  the  legacy  was  to 
pass  to  the  trustees  or  treasurers  of  the  Union 
Jack  Club  for  the  upkeep  of  bedrooms  and 
attendance  for  the  use  of  men  of  the  Royal 
Engineers. 

Held — that  the  bequest  for  the  maintenance 
and  upkeep  of  the  memorial  tablet  in  the  crypt 
of  St.  Paul's  Cathedral  was  valid  as  a  good 
charitable  bequest  ;  that  the  bequest  of  two- 
thirds  of  the  income  of  the  £1,800  was  a  good 
charitable  bequest ;  but  that  the  bequest  of  the 
remaining  one-thinl  of  the  income  of  the  £1,800 
for  the  maintenance  of  the  testatrix's  son's  tomb 
was  void  and  that  it  was  not  forfeitable  to  the 
trustees  of  the  Union  .Jack  Club,  but  fell  into 
the  residue. 

SemJ/le,  the  gift  to  the  Union  Jack  Clul) 
would  have  been  a  good  charitable  gift  on  the 
ground  that  the  club  tended  to  improve  tlie 
condition  of  soldiers. 

In  re  Susaxxah  D.  Barker,  Deceased, 

Sherrington  v.   Dean  and  Chapter  of 

St.  Paul's  Cathedral  and  Others,  2.^ 

[T.  L.  R.  7.53— Warrington,  J. 

8.  (rift  til  Editors  of  Nuxionary  Periodical — 
Gift  ill  Furtherance  of  3Ii>i>;ioii:i — UHcontrolled 
Discretion  of  Bonees.'] — The  testatrix,  by  her 
will,  gave  the  residue  of  her  estate  upon  trust  to 
convert  and  hold  the  same  "  in  trust  for  W.  H.  P>. 
and  R.  E.  S.,  -or  the  survivor  of  them  or  other 
the  editors  of  the  missionary  periodical  called 
Echoes  of  Service,  to  be  applied  by  them  or  him 
for  the  furtherance  of  missions  in  Central  Africa 
in  such  manner  as  the  editors  in  their  uncon- 
trolled discretion  may  think  fit  for  the  use  of  the 
Brethien  labouring  there."  Echoes  of  Serrice 
was  a  Christian  missionary  periodical  containing 
records  of  the  work  of  "  the  I'rethren'"  in  foreign 
countries. 

Held — that  the  gift  was  a  good  charitable 
bequest. 

In  re  Redish,  Armfield-Marrow  r.  Bennet, 
[26  T.  L.  R.  42— Joyce,  J. 

9.  Legacy  to  Hospital  to  "  Found  a  Bed  "— 
Inrestntent  of  Lcfjacy.A^ — Where  a  legacy  is  given 
to  a  hospital  for  the  purpose  of  establishing  a 
bed  to  bear  a  specified  name,  the  sum  bequeathed 
must  be  invested  and  the  income  thence  arising 
applied  to  the  needs  of  the  bed,  whatever  be  the 
precise  language  used,  if  an  intention  appears 
that  the  sum  should  be  treated  as  capital. 
Attorney-General  v.  Belgrave  Hospital, 

[[1909]  W.  N.  211  ;  101  L.  T.  628  ;  26  T.  L.  R.  i 
40  ;  54  Sol.  .Jo.  81— Eady  J.  > 

(b)  Mortmain  Acts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Uncertainty. 

10.  Gift  to  Holder  of  Jlelig ions  Ojlice—Almilnte 
Discretion  as  to  Selection  of  Objects  in  Connection 
with  Boman  Catholic  Faith.'] — The  mere  fact 
that  a  trustee  to  whom  a  testator  leaves  property 


for  purposes  specified  to  be  charitable  or  religious 
is  a  person  holding  a  religious  office  or  is  the  head 
of  a  charitable  institution  is  not  sufficient  to  enable 
the  Court  to  hold  all  the  trusts  and  purposes  to 
be  "  charitable." 

A  testator  bj'  his  will  gave  his  real  and  personal 
estate  to  his  executors  upon  trust  for  conversion 
and  sale,  and  after  giving  certain  legacies  he 
directed  them  to  hold  the  residue  '■  in  trust  for 
the  said  Roman  Catholic  Archbishop  of  West- 
minster for  the  time  being  to  be  distributed  and 
given  by  him  at  his  absolute  discretion  between 
such  charitable,  religious,  or  other  societies, 
institutions,  persons,  or  objects  in  connection 
with  the  Roman  Catholic  faith  in  England  as  he 
shall  in  his  absolute  discretion  think  fit." 

Held — that  the  gift  was  void  for  uncertainty 
as  there  was  nothing  to  prevent  the  gift  being 
applied  to  non-religious  or  non-charitable  pur- 
poses, there  being  no  Ijody  of  beneficiaries  who 
could  invoke  the  aid  of  the  Court. 

Decision  of  Eady,  J.  affirmed. 

In  re   Davidson,  Minty  r.  Bourne,   [1909] 

[1  Ch.  .567  ;  78  L.  .1.  Ch.  437  ;  99  L.  T.  222  ; 

24  T.L.  R.  760;  52  Sol.  Jo.  621— C.  A. 

11.  Practice — Hiquiry  as  to  Object  of  Bequest 
— Summons  to  Vary  Certifcate — Discharge  o/ 
Certificate  Cy-pres.] — A  testatrix  made  a  charit- 
able bequest  to  an  imcertain  object,  and  the 
Court  directed  an  inquiry  as  to  what  charity 
the  testatrix  meant.  The  Master  certified  that 
a  certain  charity  was  the  one  meant,  and  another 
charitj^  took  out  a  summons  to  vary  the  certificate 
hj  substituting  itself  as  the  one  meant. 

Held — that  the  Court  was  not  bound  to 
decide  in  favour  of  either  of  the  two  charities, 
but  could  discharge  the  certificate  and  order  the 
fund  to  be  applied  cy-pres. 

In  re  Lewis  Hill,  Davies  r.  Napper,  53  Sol. 
[Jo.  228— Eve,  J. 

12.  Bequest — Charitable  Purposes — Uncer- 
tainty.]— A  testator  by  his  will  gave  the  residue 
of  his  estate  in  the  following  terms  : — "I  desire 
that  my  executors,  with  the  assistance  of  Mr. 
J.  R.  H.,  Mr. ,  the  art  master,  and  any  per- 
sons they  maj'  call  in  to  assist  them,  shall  expend 
the  said  residue  in  any  manner  they  may  think 
desirable  to  encourage  artistic  pursuits  or  assist 
needy  students  in  art.  And,  finally,  if  any 
differences  of  opinion  arise,  then  the  decision  of 
my  executors  shall  be  final  and  binding." 

Held — that  it  was  not  a  good  charitable  gift. 

In  re  Ogden,  Taylor  r.  Sharp,  25  T.  L.  R. 

[382— C.  A. 

13.  Trust  for — "  Civil  or  Beligious  Purposes.'^] 
— A  trust  '•  for  such  purposes  civil  or  religious  ' 
as  the  trustees  shall  appoint  fails  as  a  charitable 
trust  by  reason  of  its  uncertainty,  even  though 
the  trustees  are  and  must  be  members  of  a 
particular  religious  body. 

In  re  Friends'  Free  School,  Clibborn  v. 

[O'Brien,  [1909]  2  Ch.  675  ;  101  L.  T.  204  ; 

25  T.  L.  R.  782  ;  53  Sol.  Jo.  733— Eve,  J 
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II.  Charitable  Gifts — Continurd. 

14.  "  C/Kirifirs  or  Brurrolriit  or  liencficent 
Institutions  " — Scott ixli  Laic] — A  bequest  to 
'•  sucli  cluvritics  or  benevolent  or  beneficent 
in.stitution!< "  as  the  trustees  "in  their  sole  dis- 
cretion shall  think  projier,  and  in  such  pro- 
portions as  tliey  may  think  proper,"  was  held  to 
be  a  liequest  in  favour  of  charitable  objects,  the 
ei)ithcts  "benevolent  or  beneficent"  being 
merely  exegetical,  and  not  void  from  uncertainty. 

Naifs  TvHxtceK  v.  BaiUie  ([1908]  S.  C.  1224  ; 
45  Sc'  L.  R.  1)08)  followed. 
I'aterson's    Trustees   r.  Taterson,   [1909] 
[S.  C.  485  ;  46  Sc.  L.  R.  40(>— Ct.  of  Sess. 

15.  Charitahlr.  or  P/iiltint/iropIc  Inxtitution.t — 
Scoff ixh  Law.'] — A  bequest  "to  such  charitable 
or  philanthropic  institutions,  one  or  more,  in 
Glasgdw  or  the  west  of  Scotland,  as  my  trustees 
may  select  as  in  their  opinion  the  most  deserving, 
and  that  in  sucli  proportions  in  the  case  of  their 
dividing  it  as  they  in  their  sole  discretion  may 
consider  best,"'  was  held  to  be  a  be(iuest  in 
favour  of  charitable  objects,  the  term  "philan- 
thropic" being  merely  exegetical,  and  not  void 
from  uncertainty. 

Haifs  TniKteex  v.  BaiUic  ([1908]  S.  C.  1224  ; 
45  Sc.  L.  R.  908)  and  I'aterxon's  Truxtres  v. 
Paterson  {xujira')  followed. 

MACKINNON'S  Trustees  r.  Mackinnon.  [1909] 
[S.  C.  1041  ;  4(5  Sc.  L.  R.  792— Ct.  of  Sess. 


CHARTERPARTY. 

Spc  Shipping  and  Navigation. 


CHEQUES 


See  Bankers  and  Banking  ;  Conflict 
OF  Laws. 


CHILDREN. 


CHURCHES,    CHURCH- 
WARDENS,  AND  CLERGY. 


Sec  Bastardy  ;  Criminal  Law  and 
Procedure  ;  Education  :  Fac- 
tories and  Workshops  ;  Infants. 


CHOSES  IN  ACTION 

See  aho    BANKRUPTCY ;    Conflict    of 
Laws  ;  Contracts,  etc. 

1.  Asxignment  of  Beht — Ascertained  Sum — 
Portion  of  E-risting  Beht.] — An  ascertained 
portion  of  an  existing  debt  may  legally  be 
assigned. 

Skipper   and    Tucker    r.    Holloway    and 
[Howard,  [1909]  W.  N.  230  ;  26  T.  L.  R.  82— 

Darling,  J. 


See  Ecclesiastical  Law. 


CHURCHYARD. 

See  Burial  and  Cremation. 

CLEARING   HOUSE. 

See  Bankers. 


CLERK   OF   THE    PEACE. 

See  Public   Officers. 


CLUBS. 

See  (iho  Inns,  No.  1. 

1.  Expulsion  of  Member — Ko  A'otiee  of  Charge 
against  Member  —  Injunction.]— The  plaintiff 
claimed  a  declaration  that  a  resolution  expelling 
him  from  a  club  of  which  he  was  a  member  was 
null  and  void,  and  also  an  injunction  restraining 
the  defendants  as  members  of  the  committee 
from  interfering  with  him  as  a  member  of  the 
club. 

Held — that  the  plaintiff  was  entitled  to  the 
declaration  and  injunction  claimed  inasmuch  as 
no  notice  was  given  to  him  of  the  charge  pre- 
ferred against  him  and  upon  which  the  defen- 
dants purported  to  act  in  expelling  him,  and, 
therefore,  his  expulsion  was  in  those  circum- 
stances contrary  to  natural  justice. 

Gray  v.  Allison  and  Others,  25  T.  L.  R.  531 

[ — Lawrance,  .J. 

2.  Rules — Entrance  Fee  Pa  gable  hg  Instal- 
ments —  Liability  of  Exectdri.e  of  Beceased 
Member  for  Inpaid  Instalments.] — W.  joined  a 
chib  and  availed  himself  of  a  rule  that  the 
entrance  fee  of  forty  guineas  miglit  be  paid  in 
instalments  of  five  guineas  on  election  and  five 
guineas  on  .January  1  of  each  of  the  succeeding 
seven  years.  The  rule  then  provided  that 
"  mem  here  who  elect  to  pay  their  entrance  fee 
by  instalments  will,  in  the  event  of  ceasing  to 
belong  to  the  club,  be  liable  to  pay  any  balance 
due  in  one  sum."  W.  having  been  killed  after 
having  paid  one  instalment,  the  trustees  of  the 
club  sued  his  executrix  for  the  balance  of  the 
entrance  fee. 

Held — that  the  actiun  failed,  as  the  rule  w.as 
not  intended  to  citver  the  case  of  death,  butoidy 
cases  in  whicii  a  member  was  to  remain  under  a 
personal  liability. 

Denison  and  Others  r.  Wynn,  26  T.  L.  R.  64 

[ — Darling,  J. 
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COAL. 

See  Mines. 

COINS  AND  COINAGE. 

See  Criwinal  Law. 
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COLLECTING   SOCIETIES. 

See  Industrial  Societies. 

COLLEGES. 

See  Charities  ;  Education. 


COLLISIONS  AT  SEA. 

See  Shipping  and  Navigation, 

COMBINATIONS   AFFECT- 
ING TRADE. 

See  Trade  and  Trade  Unions. 


COMMISSION. 

See     Agency  ;    Companies  ;      Stock 
Exchange. 


COMMISSION  TO  EXAMINE 
WITNESSES. 

See    Admiralty,    No.    4  ;    Evidence  ; 
Practice  and  Procedure. 


COMMONS- 

See  also  Criminal  Law,  No.  63. 

.  1.  Conservators  of  Common — Duty — Quarry hig 
—  Commonable  Rights— Ojien  Space — Disjiyure- 
„ient—i7  &  48  V'ict.  c.  clxxv.  s.  25.]— By  the 
Malvern  Hills  Act,  1884  (47  &c  48  Vict.  c.  clxxv.), 
conservators  are  appointed,  the  lands  subject  to 
the  Act  are  to  be  preserved  as  open  spaces,  any 
unlawful  digging  is  to  be  prevented,  and  new 
quarric?  are  to  be  so  placed  as  to  cause  as  little 
injury  and  disfigurement  to  the  hills  as  reason- 
ably practicable. 

The  lord    of   a  manor  in  working  a  quarry 
placed  it  so  as  to  cause  as  little  disfigurement  to 


the  hills  as  reasonably  practicable.  The  spoil- 
banks  were  made  parallel  to  the  quarry,  and  were 
raked  down  so  as  to  admit  their  being  sown  on. 

Held— that  there  had  been  no  disfigurement, 
and  that  the  lord  of  a  manor,  to  whom  the  soil 
belongs,  has  a  right  to  dig  for  gravel  and  sand, 
and  to  quan-y  for  stone  and  minerals  which  lie 
under  the  waste  for  his  own  profit,  as  long  as  he 
does  not  materially  deprive  the  commoners  of 
commonable  rights. 

Malvern     Hills    Conservators   r.   Whit- 
[more,  100  L.  T.  841  ;  73  J.  P.  329— Eady,  J. 


COMMONWEALTH    OF 
AUSTRALIA. 

See  Dependencies  and  Colonies. 


COMMUTATION  OF  TITHES. 

See  Ecclesiastical  Law. 
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II.  Articles  of  Association. 

(a)  General 67 

IKo  pniagi-flphs  in  this  vol.  of  the  Digest.] 

(b)  Alteration 67 

III.  Associations  not  for  Profit     .  68 

IV.  Auditors 68 

[So  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Borrowing 68 

VI.  Capital 69 

VII.  Commission  on   Acceptance  of 

Shares 69 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Contracts. 

(«)  Pre-incorporation  Contracts    .         .     69 
(J)  Provisional  Contracts       .         .         .69 

[Kg  paragraphs  in  this  vol.  of  the  Digest.) 
((■)   Ultra  vires        ....  69 

[No  ijaragraphs  in  this  vol.  of  the  Digest.] 

IX.  Debentures. 

(rt)  General 69 

(/y)  Debenture-holders'  Action        .         .  70 
(<■)  Floating  Security     .         .         .         .71 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Priority 71 

(^)  Registration      .....  71 

(/)  Validity 73 

[Ko  paragraphs  in  this  vol.  of  the  DfgesUl 

X.  Deeds  of  Arrangement         .        .    73 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Companies —  Continued. 

XI.  Defunct  Company 

[^'B  ijaiatiiajihs  in  this  vol.  of  the  Digest.J 

XII.  Directors. 

(ff)  General    .        .        ,        ,        . 

|No  paragraphs  in  tliis  vol.  of  tlie  Digest.) 
(Ji)  Appointment 
(^•)  Fiduciary  Kelatiun  . 

[Xo  paragraphs  in  this  \u\.  of  the  Digest.] 

(jl)  Misfeasance      .... 
I  No  paragraph,'^  in  this  vol.  of  the  Digest.] 

(e)  Prospectus        .... 

INo  paragraphs  in  this  vol.  of  the  Digest,] 
(/)  Powers 

(//)  Qualification     .... 
[Ko  paragrajihs  in  tliis  vol.  of  the  Digest.] 

(/n)  Quorum  .... 

[N'o  paragraphs  in  this  vol.  of  the  Digest.] 

((')  r»emuneration  .... 

[No  paragraplis  in  this  vol.  of  the  Digest.] 
(/i)  Vacation  of  Oltice    . 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  Dividends. 

(«)  General   .        ,        ,        .        . 

(No  paragraphs  in  this  vol.  of  the  Digtst.] 
{b)  Payment  out  of  Capital  . 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Preference  Shares    . 

[X'o  paragraphs  in  this  vol.  of  the  Digest.) 

XIV.  Flotation     .... 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  Management  .... 

XVI.  Meetings. 

((1^  General 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b')  Extraordinary 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
((')  Special  Resolution  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVII.  Memorandum  of  Association 

(a)  General 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Alteration        .... 

XVIII.  Notices       .... 

XIX.  Promoters    .... 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XX.  Prospectus. 

(rt)  General 

(No  paragiaphs  in  this  vol.  of  the  Digest.J 
(Z»)  Liability  of  Directors 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

((•)  Omission   to  state    Material    Con 

tract 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXI.  Proxies 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
V.D. 
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XXII.  Receivers 77 

XXIII.  Reconstruction       .       .       .78 

XXIV.  Reduction  of  Capital. 

(rt)  General 78 

[Xo  paragraphs  n  this  vol.  of  the  Digests 

(J))  Loss  of  Capital         .         .         .         .78 
(r)  Power  to  Reduce       .         .         .         .     7'J 

(No  paragrajjhs  in  this  vol.  of  the  Digest. 
((l)  Return  to  Shareliolders  of  Capital 

not  required         ,         .         .         .79 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XXV.  Register  of  Membeks      .        .    79 

XXVI.  Registered  Name     .        .        .    79 

[X'o  paragraphs  in  this  vol.  of  the  Digest. 

XXVII.  Sale  of  Undertakixg   .        .     79 

XXVIII.  Secretary       .  80 

[X'o  paragraphs  in  this  vol.  of  the  Digest.] 

XXIX.  Shareholders  .        .        .        .80 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XXX.  Shares. 

(«)  General 80 

(No  parap)aphs  in  this  vol.  of  the  Digest.^ 

(J))  Allotment 80 

(t')  Calls 81 

Id)  Certiticate        ....  81 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(f)  Forfeiture 82 

(No  paragiaphs  in  this  vol.  of  the  Digest.) 
(/')  Issued  at  a  Discount       .         .         .82 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
{g)  Issued  not  for  Cash  .         .         .         .82 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 

(/()  Transfer 82 

(/)  Underwriting  Agreements         .         .     83 

XXXI.  Unregistered  Companies       .    83 

XXXII.  Voting 8-t 

[X'o  paragraphs  in  this  vol.  of  the  Digest.] 

XXXIII.  Winding-up. 

(/■/)  General 84 

(/y)  Assets       .         .....     8.5 

(r)  Compulsory  Order    ....     80 

(rZ)  Contributories  .         .         .         .87 

(e)  Creditors 87 

[X'o  paragraphs  in  this  ■vol.  of  the  Digest.] 

(/')  Examination  .  .  .  .  .87 
[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

Ql)  Fraudulent  Preference  .  .  .87 
[X'o  paragiaphs  in  this  vol.  of  the  Digest.) 

(//)  Liquidators      .         .         .         .         .87 

(/)  Petition 87 

(/O  Practice 88 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(?)  Proof 88 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(>«)  Reconstruction  .  .  .  .89 
(No  paragiaphs  in  this  vol.  of  the  Digest.] 

(?()  Surplus  Assets 89 
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Companies — Continiied.  col. 

XXXI V.  VOLUMAKY    ^Yl^■DING-UP. 

(rt)  General  ......    89 

(i)  Liquidators 8'J 

(_r)  Kecoust  ruction  .        .        .89 

[No  paragraphs  in  this  vol.  of  tlie  Di't'est.] 
(^d)  Sui)ervisiou  Orders .         .         .        .89 

[No  para^rajilis  in  this  vol.  of  the  Digest.] 
(c)  Surplus  Assets 89 

See  also  Adimiualty,  No.  2  :  Gaming, 
No.  12  ;  Industrial  Societies  ; 
PiJACTiCE,  No.  1  ;  Kailways  ; 
Tramways,  No.  4. 

I.  AMALGAMATION. 

1.  Sc/u'iiic  Unfair  to  one  Compamj — licsolutionft 
for  Wniding-uj)  carried  hij  Aoniinees  of  another 

Contpany  Benefited  —  Dissentient  2Iinoritij  — 
Agreement  for  Sale  not  J'J.reeuted — Conijinlsonj 
Order.'] — Tliree  companies,  C,  E.,  and  another, 
were  to  be  wound  up  voluntarily  and  their  assets 
were  to  be  sold  to  a  new  company  for  shares  in  the 
latter  allotted  proportionately  to  the  valued  assets 
of  the  old  companies.  The  E.  comi)any  would  by 
the  scheme  escape  direct  payment  of  a  large  sura 
due  to  the  C.  company,  and  in  the  valuation  of 
assets  certain  mining  claims  of  the  C.  company, 
though  of  considerable  prospective  value,  were 
reckoned  to  be  of  no  market  value.  The  scheme 
was  greatly  in  favour  of  the  E.  company  and  the 
resolutions  for  winding-up  the  C.  company  were 
carried  by  a  majority  almost  entirely  made  up  of 
the  E.  company  and  their  nominees.  No  agree- 
ment for  the  sale  had  been  actually  executed.  On 
a  petition  for  the  compulsory  winding-up  of  the 
C.  company  by  the  minority  of  independent 
shareholders  opposed  to  the  scheme  : — 

Held — that  the  justice  of  the  case  required 
that  a  compulsory  order  should  be  made  so  that 
the    scheme    should    not     be    carried    through 
without  the  sanction  of  the   Court. 
In  re  Consolidated    South   Rand    Mines 

[Deep,  Ld.,  [19U9]  1   Ch.  491  :   78  L.  J.  Ch. 

320  ;  lOU  L.  T.  319  ;  Ki  Manson.  81    -Eady,  J. 

II.  ARTICLES   OF  ASSOCIATION. 

(a)  General. 

[Nu  paiagiaphs  in  this  \  ul.  of  the  Digest.] 

(b)  Alteration. 

2.  Uctrosjyectire  Effect — Creation  of  Lien  on 
All  Shares  for  Unpaid  Calls — Prior  Tramtfer  of 
Fully-jniid  Shares  —  llight  of  Transferee  to 
Ji'ei/istrafion  as  Holder  (f  Unburdened  Shares — 
Companies  Art,  18(52  (2.")  v*.:  26  Vict.  (-.89),  s.  50.] 
— A  holder  of  fuUy-paitl  and  of  partly-{)aid 
shares  in  a  company  whicli  had,  under  its  articles 
of  association,  a  lien  on  all  partly-jjaid  shares  for 
calls  due  on  them,  transferred  the  fully-i)aid 
shares  to  A.  The  company  refused  to  enter  A.'s 
name  on  the  register,  and  thereafter,  by  special 
vesolutiou  duly  coniirmed,  altered  the  articles  of 
association  so  as  to  give  the  company  a  lien  on 
all  shares  registered  in  the  name  of  any  member 
for  calls  due  on  any  of  his  shares. 

HiiLD — that  A.'s  right  to  be  registered  as  the 
l.o'-der    of     unburdened    shares    cnild    not    be 


defeateti  by  the  subsequent  alteration  in  the 
articles  of  association,  and  that  A.  was  entitled 
to  be  entered  on  the  register  as  at  the  date  of  his 
application. 

Liquidator  of  W.  .Sc  A.  M'Arthur,  Ld.  n 

[Gulf  Line,   Ld.,    [1909]    S.   C.    732  ;    46 

Sc.  L.  ];.  497— Ct.  of  Sessv 

III.  ASSOCIATIONS  NOT  FOR  PROFIT. 

3.  Memorandum  —Power  to  Pension  Secretary.] 
— The  memorandum  of  association  of  a  club 
which  was  incorporated  under  the  Companies 
Acts,  but  not  for  the  {)urposes  of  gain,  provided 
that  the  club's  income  and  property  should  be 
applied  solely  towards  the  promotion  of  the 
objects  of  the  club  as  set  forth,  and  no  portion 
thereof  was  to  be  "  paid  or  transferred  directly 
or  indirectly  by  way  of  dividend,  bonus,  or 
otherwise  howsoever  by  way  of  profit  to  the 
members  of  the  club.  Provided  that  nothing 
herein  contained  shall  prevent  the  payment  in 
good  faith  of  remuneration  to  any  officers  or 
servants  of  the  club,  or  to  any  member  of  the 
club  or  other  person  in  return  for  any  services 
actually  rendered  to  the  club." 

Held — that  a  payment  to  a  retired  secretary 
and  member  of  the  club  by  way  of  annuity, 
pension,  or  gratuity  was  wilhin  the  powers  of 
the  club  as  being  in  furtherance  of  its  objects 
and  interests. 

Cyclists'  Touring  Club  c.  Hopkinson,  [1909] 
[W.  N.  260  ;  26  T.  L.  K.   117  ;    54  Sol.  Jo.  134 

— Eady,  J. 

IV.  AUDITORS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

V.  BORRO"WING. 

4.  Income  Ponds — Jhmus  Payable  out  of  I'roft." 
— Xo  Profits — Issue  of  Shares  in,  Exchange  for 
Bonus — Payment  of  Dividends  out  of  Capital — 
Issue  of  Shares  at  Discount— Vltia,  Vires.] — In 
October,  1904,  a  company  raised  in  pursuance 
of  the  i)Owcrs  conferred  by  their  articles  a  sum 
of  ^.jO.oOO  by  means  of  income  bonds.  By  each 
of  these  bonds  the  cor[)oratiou  contracted  that 
they  would,  so  far  as  there  were  net  profits  of  the 
corporation  available  for  the  purpose,  pay  to  the 
bondholders  the  principal  sum  of  £10  advanced 
on  the  bond,  together  with  the  sum  of  £25  by 
way  of  bonus  with  respect  to  each  such  bond. 
Clause  2  of  the  o[)erative  part  of  the  bond  pro- 
vided that  the  [)rincipal  money  and  bonus  were 
payable  exclusively  out  of  net  profits,  and  were 
to  be  paid  in  equal  instalments  of  £5  extending 
over  seven  years.  CUause  4  provided  that  the 
registered  holder  of  ten  bonds  should  have  the 
option  of  converting  the  principal  money  into  a 
first  mortgage  debenture  for  £100  as  provided 
by  the  conditions.  The  conditions  provided 
(^i)Uer  alia}  that  the  company  might  at  any 
time  after  December  31st,  19(i6,  give  notice 
in  writing  to  the  bondholders  of  its  intention  to 
pay  off  the  bonds  :  and,  upon  the  exjjiration  of 
six  months  from  such  notice  the  principal  money, 
if  not  converted,  and  bonus  should  become  pay- 
able. The  company  had  not  been  successful,  and 
most  of  the  bonds  had  been  converted  into  first 
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V.  BoTiowing^Coiithiucd. 
mortgage  debentures.  The  cuiupaiiy  ex[)L'Oling 
shortly  to  make  large  profits  desired  to  get  rid  of 
the  income  bonds.  An  arrangement,  therefore, 
was  come  to  with  the  majority  of  the  income  1 
bondholders  to  discharge  the  capital  which 
remained  unpaid  by  a  cash  payment,  and  to 
<liscliarge  the  bonus  of  ,C2r>,  amounting  to 
.<;i2.'J,out>,  in  new  fully-paid  shares  of  the  com- 
pany, and  resolutions  to  that  ctfect  were  passed 
by  the  bomiholders. 

Held — that  what  was  propt-sed  to  be  done 
was  in  substance  a  i)ayment  of  dividends  out  of 
capital  and  also  an  issue  of  shares  at  a  discount, 
and  therefore  contrary  to  the  provisions  of  the 
Companies  Acts  and  idtra  rirea  of  the  company. 

Decision  of  Parker,  J.  reversed. 

BuuY  c.  Famatina  Development  Cokpora- 

[TION.  Ld.,  [1909]   1  Ch.    754  ;  78  L.  J.  Ch. 

508  ;  100  L.  T,  703  ;  1(5  Mansou,  138— C.  A. 

VI.  CAPITAL. 

See  'Sv.  i,  s/ij/ni ;    Nos.   37,   41,   42,   54, 
i/ifni  ;  liEVENUE,  Xos.  5,  (!.  7, 

VII.  COMMISSION  ON  ACCEPTANCE  OF 
SHARES. 

LNu  piinigiaiilis  in  lliis  vol.  of  the  Digest.] 

VIII.  CONTKACTS. 

(a)  Pre-incorporation  Contracts. 

5.  Prelim inarij  E.rjyeiiseit — liegidratiun  and 
other  Statutory  Fees — Payment  by  Promoter — 
Liability  of  Company — Companies  Act,  1862 
(25  k  26  Vict.  c.  89),  s.  17.] — A  person  who  pays 
the  registration  and  other  statutory  fees  on  the 
registration  of  a  company  is  in  no  better  position 
than  a  person  who  has  made  any  ordinar}^  P^iJ- 
meut  on  behalf  of  the  company,  and  is  not 
entitled  in  the  absence  of  some  request  by  the 
company  to  be  repaid  by  the  company. 

Judgment  of  Bucklev,  J.,  in  In  re  Enijlish  and 
Colonial  Produce  ^'<'.'(  [1906]  2  Ch.  435  ;  95 
L.  T.  E.  85)  overruled. 

Decision  of  Eatly,  J.  affirmed. 
In  re  National  Motor  Mail  Coach  Co.,  Ld., 

[Clinton's  Claim,   [1908]    2   Ch.   515  ;  77 

L.J.  Ch.790.;  99  L.  T.  632  ;  15  xManson,362— 

C.  A. 
(b)  Provisional  Contracts. 
[Ko  paragraphs  in  this  vol.  of  the  Digest.] 


(c)  Ultra  Vires. 

[•N'o  paragraphs  in  this  vol,  of  the  Di;,'i 
IX.  DEBENTURES, 


St.] 


See  also  Xd.  1,  sujira  ;  Xo.s.  22,  23,  48, 
infra ;  Bankers,  Xo.  7  ;  Intoxi- 
catinu  Liquors,  Xo.  5. 

(a)  General. 

6.  Redeemable  Debenture  Stock — Conrersion 
into  Irredeemable  Stock — Resolution  by  .Vajority 
of  Stocbltohlcrs — Power   of  Majority   to    Rind 


Minority  — "  Redeemable  "  —  "  Irredeemable" — 
Ultra  vires] — Where  under  a  trust  deed  a 
uiajurity  of  tlic  debenture  stockholders  ha<l 
power  to  sanction  any  modilication  of  the  rights 
of  the  stockhoklers  as  against  the  company,  and 
the  majority  pa.sscd  a  resolution  agreein.g  to  eon- 
vert  their  redeemable  stock  into  irredeen)ablc 
stock. 

Held — that  the  resoluti()n  was  not  ultnc  vires, 
and  was  binding  on  the  minoritj'. 

The  legal  meaning  of  the  wortls  "  redeemable  " 
and  ■'  irredeemable  "  considered. 

In  re  Joseph  Stocks  &  Co„  Ld.,  Willey  r. 
[Stocks,  26    T.    L.   R.  41  ;  54   Sol.  Jo.  31— 

Eve,  J. 

7.  Uncalled  Capital — Receiver  Suing  in  Xante 
of  Liquidator  to  Recocer  Calls  —  Xominee  of 
Debenture-holder.']— l\\(ix(i  is  no  objection  to 
the  practice  of  allowing,  in  projter  eases,  the 
receiver,  who  has  been  a[)pointed  in  a  debenture- 
holdeis'  action  against  a  company  in  linuidar 
tion  whose  uncalled  capital  is  included  in  the 
debenture-holders'  securitj',  to  use  the  name 
of  the  liquidator,  upon  giving  him  a  proper 
indemnity,  for  the  purpose  of  recovering  the 
calls  made  by  him.  There  is  no  precedent  for 
sanctioning  the  application  of  a  debenturc- 
I  holder,  whose  security  is  upon  the  uncalled 
capital  of  a  com[)any,  that  a  person  nominated 
by  him  with  the  approval  of  subsequent  deben- 
ture-holders shoukl  be  alloweil  to  recover  calls 
made  by  the  liquidator. 

In  re  Westminster  Syndicate.  Ld.,  [1908] 
[W.  X.  236  ;  99  L.  T.  924  ;  25  T.  L.  K.  95— 

Neville,  J. 

(b)  Debenture-holders'  Action. 
See  also  Xo,  23,  infra. 

8;  Security  supjtosed  to  be  Deficient — Dividends 
— Appropriation  to  Principal  or  Interest — Orders 
Directing  Distribution — Subsequent  Surplus. ~\-~ 
A  company  being  in  liquidation,  it  was  believed 
that  the  assets  were  not  sufficient  to  pay  the 
principal  of  the  debentures,  on  which  arrears  of 
interest  were  owing. 

Dividends  were  paid,  and  in  the  end  the  prin- 
cipal was  repaid,  and  there  remained  a  surplus. 

Held— that  the  debenture-hoklers,  and  not 
the  company,  were  entitled  to  the  surplus  ;  the 
certificate  and  orders  did  not  amount  to  a  final 
api)ropriation  of  the  divitlends  to  capital,  and 
the  tlebenture-holders  were  entitleil  to  their 
arrears  of  interest. 

In  re  Calgary  and  Medicine  Hat   Land 

[Co.,  Ld.,  Tiue-jn  v.  The  Company,  [1908] 

2  Ch.  f.52  :    78  L.  J.  Ch.   97  ;    99    L.    T.   706  ; 

16  Manson.  36 — C.  A. 

9.  Payment  out  of  Court  of  Sum  Recovered — 
Pending  Claims  by  Company  against  the  Plain- 
tijf — Sum  Due  to  Plaintiff  Carried  to  Separate 
Account  and  not  Paid  Out.] — A  debenture-holder 
who  was  the  original  plaintiff  in  a  debenture- 
holder's  action  was  also  a  trustee  for  the  deben- 
ture-holders and,  as  well,  a  director  of  the  com- 
pany.    The  sum  recovered  in  the  action  had  been 

3—2 
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paid   iuto  court,  :uid   in    paying  it  out    to  tlie 

debenture-holders  it  was  proposed  to  except,  and 

carry  to  a  separate  account,  tlie  suiu  due  to  the 

ori;,Mnal  plain*:ilIon  the  ground  that  the  company 

hail  certain  claims  against  him  whicli  were  still 

pending. 

Held— that  it  would  not  be  right  for  the 
Court  inudministeringthe  tund  in  the  debenture- 
holder's  action  to  l>art  with  a  share  in  it  to  the 
former  plaintiff,  or  his  assignees,  until  the  rights 
as  between  him  and  the  company  had  been 
ascertained,  and  that  his  share  of  the  fund  must 
therefore  be  carried  over  to  a  separate  account. 

In  be  Khodesia  Goldfields,  Ld.,  Tartridge 
[  V.  The  Company,  .54  Sol.  Jo.  135— Eady.  J. 

10.  Practice — Judgment  in  Lefault  of  Defence 
— No  Other  Ineumhrancci  Known  —  Form  of 
Order.'] — Where  an  action  by  trustees  of  a 
debenture  trust  deed  brought  against  the  com- 
pany to  have  the  trusts  carried  out  comes  on  as 
a  short  cause  or  motion  for  ju<lgment  in  default 
of  defence,  and  no  other  incumbrances  are 
known  affecting  the  property  comprised  in  the 
deed,  there  should  be  omitted  from  the  form 
of  judgment  as  given  in  Palmer's  Company 
Precedeiits,  Part  111.,  p.  555,  form  184  (10th  ed.), 
the  words  "  and  in  whom  the  same  are  vested  " 
at  the  end  of  clause  4,  and  also  clauses  5  and  6. 
If  on  the  in(piiry  other  incumbrances  should  be 
discovered  application  may  be  made  to  add  the 
words  and  clauses  omitted. 

IX    RE    ADDRESSOaRAPH,    LD.,     BACKHOUSE    V. 

[Addressograph,  Ld..  [1909]  W.  K.  260— 

Eady,  J. 

(c)  Floating  Security. 

(^o  nanigiaphs  in  this  vol.  of  the  Digest.] 

(d)  Priority. 

11.  Cheque  in  Payment  of  Interest — Failure  to 
Present  Che(jue — Pelease  of  Sec7(riti/.'\ — The  mere 
acceptance  of  a  cheque  in  payment  of  interest 
on  debentures,  and  failure  to  present  the  cheque 
for  payment,  do  not  constitute  a  release  of  the 
security. 

In    re  Defries  &  Sons,   Eichholz    r.  The 

[Company.  [1909]  2  Ch.  423  ;  78  L.  J.  Ch.  720  ; 

101   L.  T.  486  ;  25  T.  L.  II.  752  ;  53  Sol,  Jo. 

697 — Warrington,  J. 

(e)  Registration. 

12.  Etrtenaion  of  Time — Dehcntures  not  llegis- 
tered  binder  Companies  Act.  1900 — Itcjieal  of 
Section— Companies  Act.  1900  (63  c^  64  Vict, 
c.  48)..w.  14,  ir,— Companies  Act,  1907  (7Edw.  7, 
c.  5(»),  s.  \(i— Interpretation  Act,  1889  (52  it  53 
Vict.  c.  63),  .•>'.  38  (2).] — Between  January  1st, 
1901,  and  July  1st,  1908,  a  company  issued  deben- 
tures which,  by  the  secretary's  inadvertence, 
were  not  registered  as  required  by  sect.  14  of 
the  Companies  Act,  1900,  which  came  into  force 
on  January  1st,  1901.  Sect.  14  of  the  Act  of  1901 
was  repealed  by  sect.  10  of  the  Companies  Act, 
1907,  which  re-enacts  the  re(iuirements  as  to 
registration,   but    api>lies    only    to    debentures 


issued  after  July  1st,  1908.  Sect.  15  of  the  Act  of 
1900,  giving  the  Court  power  to  extend  the  time 
for  registration,  being  unrepealed,  the  company 
asked  for  extension  of  time  to  have  the  deben- 
tures registered  under  the  Act  of  1900.  The 
company's  only  creditor  besides  the  debenture- 
holders  was  its  bank. 

Held — that  the  obligation  to  register  the 
debentures,  and  the  power  to  extend  the  time  for 
doing  so,  were  both  preserved  by  sect.  38  of  the 
Interpretation  Act,  1889.  and  that  the  time 
ihould  be  extended  for  tin ee  weeks  provided  that 
the  bank's  written  consent  were  produced  to  the 
registrar. 

In    re    Herts    and    Essex    Waterworks 
[Co.,  Ld.,  [1909]  W.  N.  48— Eady,  J. 

13.  Series  of  Pehentures — '•  Containinr/  any 
( 'h  a  rge  " — Su  hst  it  u  ted  Property —  Cert  ificu  te  of 
Registration  —  Conclusiveness  —  Ship  J/ortyages 
under  Merchant  Shipping  Act.  1894 — Comjninies 
Act,  1900  (63  &  64  Vict.  c.  48).  .<.  14.]— A  com- 
pany issued  debenture  stock,  which  was  secured 
by  a  trust  deed  only,  and  amongst  the  assets 
subject  to  the  deed  were  certain  named  steam- 
ships, the  company  having  jiower,  with  the 
consent  of  the  trustees  of  the  deed,  to  withdraw 
any  of  the  specifically  mortgaged  property-  upon 
substituting  other  property  of  equal  or  greater 
value.  The  company  filed  for  registration,  under 
sect.  14  of  the  Companies  Act,  1900,  the  par- 
ticulars required  in  the  case  of  the  issue  of  a 
series  of  debentures,  except  that,  by  inadvertence, 
the  date  of  the  resolution  creating  the  series  was 
not  filed.  The  registrar  gave  his  certificate  of 
registration,  and  the  certificate  was  indorsed  on 
each  certificate  of  the  debenture  stock.  The 
company  subsequently  executed  mortgages  of 
the  steamships  under  the  Merchant  Shipping 
Act,  1894,  and  registered  them  under  that  Act. 

Held — that  the  debenture  stock  was  •■  a  series 
of  debentures,"  that  it  contained  a  "  charge  to 
the  benefit  of  which  the  holders  of  that  series  " 
were  entitled,  as  it  was  sufficient  that  the  trust 
deed  contained  the  charge  ;  that  the  certificate 
of  registration  was  conclusive  that  the  require- 
ments of  the  section  had  been  comj)lied  with  ; 
that  the  registration  protected  the  substituted 
property  ;  and  that  therefore  sect.  14,  sub-sect.  4, 
of  the  Companies  Act.  1900,  had  been  complied 
with,  and  it  was  not  necessary  to  register  the 
ship  mortgages  under  that  Act. 

In  re  Harrogate  F.states,  Ld.  ([1903]  1  Ch. 
498  ;  72  L.  J.  Ch.  313;  88  L.  T.  82  ;  51  W.  R. 
334;  19  T.  L.  R.  246;  10  Manson.  113  — 
Buckley.  J.)  and  In  re  Toll  and,  Ilnsson  and 
liirhet  (sujira),  applied. 

Cornhrooh  Jlreicery  Co.  v.  Law  Behenture  Cor- 
poration ([1904]   1   Ch.  103;  73  L.  J.  Ch.  121  ; 
89  L.  T.  680  :  52  W.  R.  242  :  20  T.  L.  R.  140  ;  11 
Manson.  60 — C.  A.)  distinguished. 
CUNARD  Steamship  Co.  r.  Hopwood.  [1908] 

[2  Ch.  564  ;  77  L.   J.  Ch.  785  ;  99  L.  T.  549  ; 

24    T.    L.  R.    865;    11   Asp.  M.    C.    147;    15 
Manson,  353 — Eady,  J. 

14.  Jlegi-^ration —  Whether  Necessary — Peci- 
sion  how  Obtained.] — The  Court  will  not  decide 
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whether  registration  of  a  mortgage  is  or  is  not 

necessary  u[)on  an  originating  summons. 

In  re   Cunakd  Steamship  Co.,  Ld.,  [I'JOS] 
[W.  N.  IGO  ;  yy  L.  T.  :;49  ;  11  Asp.  M.  C.  116 

—  Eady.  J. 

(f)  Validity. 

[No  paragraphs  in  this  vol.  o(  the  Dit;est.] 

X.  DEEDS  OF  ARRANGEMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

XI.  DEFUNCT  COMPANY. 

|\o  p:iragiaplis  in  this  vol.  of  the  Digest.] 

XII.  DIRECTORS. 

See  also  No.  ■!(),  Infra  ;    Bankers,  Xo.  G  ; 
Bills  of  Exchange,  No.  1. 

(a)  General. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(b)  Appointment. 

15.  Notice  Convenlny  J/eetiiu/  —  \atiire  of 
Business  to  he  Transacted  —  Xo  Mention  of 
Additional  Directors — Sutfictency  of  Xotice.'] — 
The  articles  of  association  of  a  company  provided 
that  the  notice  of  a  general  meeting  should 
specify  the  general  nature  of  the  special  business 
to  be  transacted.  Notice  was  given  of  a  meeting 
for  the  i)urpose  of  passing  a  resolution  that  three 
retiring  directors  whose  term  of  office  had  expired 
should  be  re-elected,  with  such  amendments  as 
should  be  determined  at  the  meeting.  At  the 
meeting  an  amendment  to  the  resolution  was 
carried  appointing  two  additional  directors. 

Held — that  the  notice  sufficiently  indicated 
the  business  transacted,  and  that  therefore  the 
additional  directors  were  duly  appointed. 

Betts  &;  Co.,  Ld.  r.  Macnaghten,  100  L.  T. 
[il22  ;  2.")  T.  L.  R.  552  ;  53  Sol.  Jo.  521— Eve,  J. 

(c)  Fiduciary  Relation. 

[No  iiii;igiai  hs  in  this  vol.  of  the  Digest.] 
(d)  Misfeasance. 

[No  paragraphs  in  this  vcjI.  of  the  Digest.] 

(e)  Prospectus. 

[No  paragiaphs  in  this  vol.  ol  Uie  Digest.] 

(f)  Powers. 
See  also  17,  18,  33,  35. 

16.  Manayenieat  of  Company  —  Resolution — 
Dissentient  Director — Confirmation  at  General 
Meetiny — Articles  of  Association.^ — The  articles 
of  association  of  a  company  provitled  :  "  75.  The 
business  of  the  coin[)aiiy  shall  be  managetl  b\ 
the  board.  .  .  .  Tlie  board  may  exercise  all 
the  powers  of  the  company,  subject,  neverthe- 
less, to  the  provisions  of  any  Acts  of  Parliament 
or  of  these  articles,  and  to  such  regulations 
(being  not  inconsistent  with  any  such  provi- 
sions of  these  articles)  as  may  be  prescribed 
by  the  company  in  general  meeting.  .  .  ." 
"  80.  No  resolution  of  a  meeting  of  the  directors 


having  for  its  object"  certain  specific  objects 
"  shall  be  valid  or  binding  unless  not  less  than 
24  hours'  notice  in  writing  ...  of  the  meeting 
.  .  .  siiall  have  been  given  to  each  of  the 
managing  directors  .  .  ,  and  neither  of  them 
shall  have  dissented  therefrom  in  writing  Ijefore 
or  at  the  meeting  at  which  such  resolution 
is  put  to  the  vote."  At  a  meeting  of  the 
board  of  directors  a  resolution  on  a  subject 
coming  within  article  80  was  passed  by  two 
of  the  directors  against  one  of  the  managing 
directors,  who  thereuj)on  entered  a  formal  objec- 
tion in  writing.  The  resolution  was  submitted 
to  an  extraordinary  general  meeting  of  the  com- 
pany and  carried  on  a  poll.  The  managing 
director  who  had  bbjected  to  tlie  resolution  there- 
upon brought  this  action  to  restrain  the  company 
and  the  other  two  directors  from  acting  upon  it. 

Held — that  the  resolution  was  invalid,  being 
inconsistent  with  the  articles. 

Decision  of  C.  A.  ([1!)09]  1  Ch.311  ;   78  L.  J. 
Ch.  367  ;  lOO  L.  T.  161  ;  25  T.  L.  R.  164  ;  .53  Sol. 
Jo.  150  ;  16  Manson,  127)  affirmed. 
Qdin    and    Axtens,    Ld.,    and   Others    »•. 

[Salmon,  [1909]    A.  C.  442  ;    78   L.  J.  Ch. 

506  ;    100   L.   T.  820  ;  25    T.   L.    R.   590  :   53 
Sol.  Jo.  575  :  16  Man.son,  230— H.  L. 

(g)  Qualification. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(h)  Quorum. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Remuneration. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  Vacation  of  Office. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


Xos.  41,42,  :A.  infra. 


XIII.  DIVIDENDS. 
Sec  Xo.  4,  supra 

(a)  General. 

[N'o  paragraphs  in  this  vcjI.  of  the  Digest.] 

(b)  Payment  out  of  Capital. 

[No  paragraphs  intliis  \cil.  of  the  Dit,est.] 

(c)  Preference  Shares. 

[No  paragiaphs  in  this  ^ol.  of  the  Digest.) 


XIV.  FLOTATION. 

[No  paiagraphs  in  this 


vol.  of  the  Digest.] 


X\'.  MANAGEMENT. 

Si'c  also  Xo.  16,  supra. 

17.  Powers  of  Board — Action  in  Xame  of 
Company — Majority  of  Votes — Motion  hy  certain 
Directors  to  Strike  out  Xame  of  Company  as 
Plaintiffs— Com  panics  Act,  1862"  (25  i:  26  Vict. 
c.  89),  Table  A,  art.  55.] — A  company  which 
was  governed  by  the  regulations  in  Table  A  of 
tlie  Companies  Act,  1862,  including  art.  55 
thereof,  was  formed  with  the  t)bject  of  acijuiring 
and  working  a  patent  belonging  to  M.  That 
patent  was  subsequently  sold  by  M.  to  and  was 
vested  in  the  [)laintiff  company,  M.  receiving 
therefor  a  cash  payment  and  certain  fully-paid 
shares.  M.  and  three  others  were  the  directors 
of  the  company,  the  four  holding  among  them 
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XV.  Management— r(»»^/«?/^^7. 
substantially  the  whole  of  the  subscribed  capital. 
M.'s  holding  gave  him  the  majority  of  votes  at 
a  general  meeting  of  the  company.  The  directors 
other  than  M.  having  Ijecome  interested  in  a 
jiatent  vested  in  the  defendant  comj^any  which 
was  alleged  to  be  an  infringement  of  the  plain- 
tiff company's  patent  and  was  admittedly  a 
competing  patent,  and  having  refused  to 
sanction  proceedings  on  behalf  of  the  plaintiflF 
company  against  the  defendant  company,  M. 
commenced  an  action  in  the  name  of  the 
plaintiff  company  against  the  defendant  com- 
pany to  restrain  them  from  infringing  the 
jilaintiff  company's  patent.  No  meeting  had 
been  held  to  ascertain  the  wishes  of  the  company, 
but  it  was  admitted  that  no  object  would  be 
gained  by  calling  such  a  meeting,  seeing  that  M. 
could  connnand  the  majority  of  votes.  The  three 
opposing  directors  having  applied  on  behalf  of 
the  plaintiff  company  that  the  name  of  the  com- 
pany might  be  struck  out  as  plaintiffs  on  the 
ground  that  the  name  had  been  inserted  without 
the  comjiany's  authority  : — 

Hei,d — that  the  application  must  be  dismissed 
as  the  majority  of  the  shareholders  had  the  right 
to  control  the  action  of  the  directors  in  the 
matter. 

Marshall's     Valve     Geau    Co.,     Ld.     r. 

[Manning,  Wardle  &  Co.,  Ld.,   [1909]  1 

Ch.  267  ;  78   L.  J.    Ch.  40  :  100  L.  T.  G."i  ;  2.3 

T.  L.  R.  69  ;  15  Manson,  379— Neville,  J. 

18.  Extension  of  Ohjer-ts — Ametidnient  of  C'uin- 
panifs  Bije-hnrs — lJi(ty  of  JJireetor.-: — Ilights  of 
Dissputlent  SliarehoMers  —  Australiaji  Mutual 
Provident  Societtfs  Act,  1857.]- The  Court  will 
not,  at  the  instance  of  a  minority  of  the  share- 
holders of  a  comjiany,  interfeie  with  its  internal 
management,  such  as  tlie  alteration  of  its  bj'c-laws 
for  the  purpose  of  extending  the  business  of  the 
company,  unless  the  acts  complained  of  are  of  a 
fraudulent  nature  or  are  beyond  the  powers  of 
the  company. 

The  directors  of  a  company  do  not  go  bej'ond 
their  functions  in  recommending  to  shareholders 
the  extension  of  the  company's  business  into  new 
fields  ;  and  there  is  jio  obligation  upon  the 
directors,  when  circulating  among  the  share- 
holders their  own  recommendations,  to  state  the 
arguments  of  the  dissentient  shareholders. 

A  statutory  power  to  carry  (m  business  "  in  or 
out  of  "  the  colony  of  New  South  Wales,  held  to 
authorise  an  extension  of  the  business  to  the 
Ignited  Kingdom  and  British  South  Africa. 

Decision  of  the  Supreme  Court  of  New  South 
Wales  (7  S.  K.,  N.S.VV.,  99)  affirmed, 

Campbell    r.    The    Australian    Mutual 

[Provident  Society  and  Others,  77  L.  J. 

r.   C.   117;    99  L.  T.   3;    24  T.   L.    R.  623; 

15  Manson,  344— P.  C. 

XVI.  MEETINGS. 

AV'c  No.  21,  infra. 

(a)  General. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

(b)  Extraordinary. 

[No  paragrai>hs  in  this  vol.  of  the  Digest.] 


(c)  Special  Resolution. 

[No  pnragr.iphs  in  this  vol.  of  the  Digest.] 

XVII.  MEMORANDUM  OF  ASSOCIATION. 

(a)  General. 

[No  ji.ir.lgraphs  in  this  vol.  of  the  Digest.] 

(b)  Alteration. 

19.  Company  Limited  hi/  G'uarantee — Juri.'i- 
diction — Statement  in  Petition  that  Guarantee 
Krceed.i  £10.000 — Companies  (^Memorandum  of 
Ammation)  Act,  1890  (53  &  54  Vict.  c.  62),  .y.  1  (2) 
—  Comptinies  (]]lndin(/-up)  Act,  1890  (.53  &.  54 
Vict.  c.  63).  .«.  1.]— The  High  Court  has  the 
jurisdiction  of  winding-up  all  companies  limited 
by  guarantee,  whatever  the  amount  of  the 
guarantee,  and  consequently  by  the  Companies 
(Memorandum  of  Association)  Act,  1890,  s.  1  (2), 
the  jurisdiction  to  confirm  an  alteration  in  the 
memorandum  of  association  of  any  such  company. 
The  custom  of  inserting  in  such  petitions  by  such 
companies  a  statement  that  the  guarantee  exceeds 
£10,000,  which  is  intended  to  attract  the  juris- 
diction of  the  High  Court  by  virtue  of  sect.  1  of 
the  Companies  (Winding-up)  Act,  1890,  is  mis- 
conceived, as  that  Act  does  not  mention  com- 
panies limited  by  guarantee. 
In  re  Monmouthshire  and  South  Wales 

[Employers'  Mutual  Indemnity  Society, 
Ld.,  [1909]  AV.  N.  6— Neville,  J. 

20.  Sanction  hy  Court — Jurisdiction  of  Chancery 
Judges — Companies  {Consolidation')  Act,  1908 
(8  Edw.  7,  c.  69).  s.>s.  9,  131,  132,  285.]— The 
Companies  (Consolidation)  Act,  1908,  has  not 
affected  the  jurisdiction  of  the  judges  of  the 
Chancery  Division  to  sanction  a  resolution 
altering  a  company's  memorandum  of  associa- 
tion, and  has  not  transferred  it  to  the  two 
judges  to  whom  jurisdiction  in  the  winding-up 
of  companies  has  been  assigned  under  the  iVct  by 
the  Lord  Chancellor. 

In    re    Essex    and    Suffolk    Equitable 

[Insurance   Society,   Ld.,   [1909]    W.  N 

102 — AVarrington,  J. 

XVI II.  NOTICES. 

21.  JS'otire  of  Special  Bu.fincss  at  Meeting — 
Ap/)oinfmcnt  of  Directors — Sufficiency  of  Xotice 
calling  Meeting.'] — The  plaintiff  company  had  a 
board  of  three  directors  whose  term  of  office  ex- 
pired in  March,  1 909.  Notice  was  sent  to  the  share- 
holders of  a  meeting  to  be  held  on  March  19th, 
for  the  purpose  of  passing  a  resolution  that  the 
three  directors  should  be  re-elected,  with  such 
amendments  and  alterations  as  should  be  deter- 
mined at  the  meeting.  The  articles  of  associa- 
tion provided  that  notice  of  a  meeting  should 
specify  the  general  nature  of  the  special  business 
for  which  the  meeting  was  convened,  or  which 
was  proposed  to  be  transacted.  The  articles  also 
provided  that  the  number  of  the  directors  should 
r.ot  be  more  than  seven  nor  less  than  three.  It 
was  admitted  that  theapjjointment  of  additional 
directors  was  special  business.  At  the  meeting 
held  on  March  19th,  the  notice  calling  it  was 
treated  as  read,  the  resolution  was  put,  and  an 
amendment  to  appoint  the  two  defendants  as 
additional  directors  was  unanimously  carried. 
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XVIII.  Notlcsr — Contiuuetl. 

Hblo — that  the  nmoiulinent  by  virtue  of 
which  the  two  defemlaiits  were  electctl  as 
Ofltlitional  directors  was  sufficiently  indicated  in 
the  notice  convening  the  meeting. 

liETTS  &   Co.,    LD.   r.    JlACNAttHTEN,  1(H)   L.   T. 

[;»22  ;  25  T.  L.  R.  .•)52  :  :>3  Sol.  Jo.  521— Eve.  J. 
MX.  PEOMOTERS. 

(\o  i.ariuia].h-~  in  \\<U  v..l.  of  tlio  lliyost.) 

X.\.  PROSPECTUS. 

(a)  General. 

(Xo  p.ii-agraiihs  in  tliis  vol.  of  tlifl  Digt^st.] 

(b)  Liability  of  Directors. 

[Xo  p.ira.icraiihs  in  this  vol.  of  tliu  Digest.] 

(c)  Omission  to  state  Material  Contract. 

(Xo  paragraplis  in  this  \ol.  of  the  Digest.] 

XXI.  PROXIES. 

[Xo  paragraphs  in  this  vol.  of  the  Di.gest.] 

XX IT.  RECEIVERS. 

See  al.M)  INJUNCTIONS,  No.  (!. 

22.  CuMfodfj  of  Title  Deeds— Deeds  Held  htj 
Trustees  for  Debenture  -  holders — Conrenience 
— Deposit  with  Receivers  till  Further  tfriler.] — 
By  trust  deeds  certain  freehold  and  leasehold 
premises,  belonging  to  a  comjiany,  were  conveyed 
to  trustees  for  debenture-holders  in  the  company, 
and  the  trustees  held  the  title  deeds  relating  to 
the  specific  hereditaments  comprised  in  the  trust 
deeds.  Receivers  having  been  appointed  of  the 
properties  comprised  in  the  trust  ileeds,  and  also 
of  the  undertaking  and  property  of  the  company, 
application  was  made  to  the  trustees  by  the 
receivers  for  delivery-  to  them  of  the  title  deeds 
of  the  properties.  AVarrington,  J.,  came  to  the 
conclusion  that  on  the  ground  of  convenience 
and  for  the  proper  discharge  of  the  receivers' 
duties,  the  deeds  should  be  deposited  with  them 
till  further  order,  the  receivers  to  allow  the 
trustees  complete  access  to  the  deeds  and  to 
deliver  them  over  to  the  trustees  upon  their 
undertaking  to  redeliver  them  when  the  specific 
purpose  for  which  they  were  taken  out  was  ful- 
filled. 

Held — ^that  the  matter  was  one  entirely  of 
discretion,  and  the  Court  would  not  interfere 
with  the  order  made  by  the  judge. 

Per  Cozens-Hardy,  M.R. — In  such  cases  the 
judge  must  exercise  his  discretion  in  accordance 
with  the  special  circumstances  and  requirements 
of  the  particular  case  before  him. 

Decision  of  Warrington,  J.  (2.")  T.  L.  R.  726), 
affirmed. 

In     re    Ind,  CooPE,    &   Co.,  Ld.,  I'isheu   r. 

[The  Coiip.vNY,  Knox  v.  The  Company,  20 

T.  L.  R.  11— C.  A. 

23.  Debeutu re-holder'."  Action — Reedier  L'sintj 
Plant  Claimed  bi/ another  Coinjnin;/ — Threat  of 
Proceedings  in  other  Couiis — Injunction.^ — A 
receiver  appointed  in  a  debenture-holder's  action 
carried  on  the  M.  company's  theatre,  and  in  so 
doing  used  electric  lighting  plant  which  had 
been  supplied  to  the   M.  company   by   the   E, 


company  on  a  hire-i)urchase  agreement.  The 
E.  company,  who  had  previously  obtained 
judgment  in  an  action  with  re.irard  to  the  plant 
against  the  M.  company,  now  claimed  rent  for 
the  use  (  f  it  fmm  the  receiver,  and  threatened 
to  take  pioceedings  against  him  in  the  King's 
15ench  Division,  l)ut  refused  to  bring  in  tlieiv 
claim  in  the  debenturr-holder's  action.  Cu  an 
api)lication  by  the  receiver: — 

Held— that  tlie  Court  woultl  n..t  allow  its 
olticer  to  be  subject  to  an  action  in  another 
Ci.urt  with  refeience  to  his  conduct  in  the 
discharge  of  the  duties  of  his  office,  and  that  the 
E.  company  must  therefore  bring  in  their  claim 
in  the  debciiture-hdldcr's  action  within  fourteen 
days,  and  be  restrained  from  commencing  any 
other  proceedings  against  the  receiver. 

In  re  Maidstone  Palace  ok  Varieties, 
[Ld.,  Blair  /■.  Maidstone  Palace  of 
Varieties,  Ld.,  [l;K)iiJ  2  Ch.  2S8  ;  78  L.J. 
Ch.   789:  1(11    L.    T.   l.'-S  :   If,   .Manson,  2(;()— 

Neville,  J. 

XXI 1 1.  RECONSTRUCTION. 

24.  Injunction  ayain.^  Old  Company — Recon- 
struction of  Comjjanij — Xew  Com  pa  nij  tahing  over 
Assets  of  Old  Com/mn>/ — Application  against 
Xew  Companij  for  lircach  of  Dijunction.] — An 
injunction  was  obtained  by  the  plaintiff  against 
a  company,  restiaining  them,  their  servants  and 
agents,  from  soliciting  the  custom  of  persons 
who  before  the  sale  of  a  certain  part  of  their 
business  to  the  plaintiff  were  their  customers. 
Thereafter  the  company  went  into  voluntary 
li(]uidation,  and  a  new  company  was  formed 
under  the  same  name,  to  which  were  transferred 
the  assets  and  business  (jf  the  old  company. 

Held — that  as  the  reconstruction  of  the  old 
company  had  been  regularly  carried  out  for  the 
sake  of  obtaining  new  capital  and  not  colourably 
for  the  sake  of  evading  the  order,  the  new  com- 
pany became  an  independent  company  and  was 
in  no  sense  the  servant  or  agent  of  the  old,  and 
therefore  in  soliciting  a  customer  of  the  plaintiff 
the  new  company  commit  te<l  no  breach  of  the 
injunction  which  had  been  obtained. 

Bosch  v.  Simms   Manufacturinc,  Co.,  Ld., 
[2.">  T.  L.  I!,  liy     Eady.  J. 


XXIV.  REDUCTION    OF   CAPITAL. 
(a)  GeneraL 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 
(b)  Loss  of  CapitaL 

25.  Practice — Petition — .Xo  JJridence  of  Loss  of 
Capital  I,'e(/uired — Companies  Act.  1877  (40  & 
41  Vict.  c.  2('0.  ■<.  3 — Coinjianics  (Consolidation) 
Act,  19U8  (8  Edw.  7,  c.  Ci)).  s.  46  (1).]— On  a 
petition  for  confirmation  of  a  proposed  reduction 
of  capital  no  evidence  of  loss  of  capital  is 
necessary.  Sect.  46  (1)  of  the  Companies  (Con- 
solidation) Act,  1908,  has  made  it  clear  that  the 
special  instances  given  in  that  section  and  in  the 
corresponding  sect.   3   of   the   Companies   Act, 
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XXIV.  Bednction  of  Capital — Continued. 

1877,  are  not  exhaustive,  and  do  not  limit  the 

generality  of  the  section. 

In  re    Louisiana    and    Southern  States 

[Real  Estate  and  Mortgage  Co.,  [1909] 

2  Ch.  552  ;   101  L.  T.  495— Neville.  J. 

(c)  Power  to  Eeduce. 

[Xo  par.igraiilis  in  tliis  vol.  of  tlie  Digt-st.] 

(d)  Beturn  to  Shareholders  of  Capital 
not  required. 

[Xo  paragr.ijjlis  in  tliis  vol.  of  the  Digest.] 

XXV.  REGISTER  OF  MEMBERS. 

26.  Address   Booli   of   Shareliolders  —  Share- 
holdo's  Aj)j)lication  for    Copij — Mandamus    on 
llefuxaJ — Motives  of  Applicant — 31ateriality — • 
Companies  Clavses  Act,  1845  (8  &  9  Vict.  c.  16), 
s.  10.] — The  right  conferred  upon  a  shareholder 
of   a    statutory  company    hy    its    special    Act 
(incorporating  for  this  purpose  the    Companies 
Clauses  Act,  1845)   to  have  supplied  to  him  a 
copy   of   the   shareholders'   address    book    is    a 
private  right  incidental  to  his  property,  and  is  a 
right  for  the  enforcement  of  which  an  action  for 
viandannis  under  sect.  25  (8)  of  the  Judicature 
Act,    1873,   and  Ord.  58  lies;    and  in  such    an 
action    the    Court    is    not  bound  by   the    rules 
which  govern  the  Court  of  King's  Bench  in  an 
api)lication  for  the  prerogative  writ  of  mandani  us, 
and   it   has   no    option    to    refuse    to  grant    a 
mandamus    or    mandatory    injunction    on    the 
ground  that  the  motives  of  the  plaintiff  in  ask- 
ing for  it  are  improper  ;  and  consequently  any 
evidence  as  to  the  motives  of  the  plaintiff  is  in 
such  an  action  irrelevant  and  inadmissible. 

Decision  of  Warrington,  J.  ([1909]  1  Ch.  248  ; 
78  L.J.  Ch.  160  ;  99  L.  T.  827  ;"  25  T.  L.  R.  135  ; 
16  Manson.  56)  affirmed. 

Davies  v.  Gas  Light  and  Coke  Co.,  [1909] 
[1  Ch.  708  ;  78  L.  J.  Ch.  445  ;  100  L.  T.  553  ; 
25  T.  L.  R.  428  ;  53  Sol.  Jo.  399  ;  16  Manson. 

147— C.  a; 
XXVI.  REGISTERED  NAME. 

[Xo  jtaragraphs  in  tliis  vol.  of  the  Digest.] 


XXVII.  SALE  OF  UNDERTAKING. 

27.  Sale  of  Business  to  Foreign  Comiuiny — Befi- 
nition  of  Company —  Ultra  vires — Comjjunies 
(^Consolidation')  Act,  1908  (8  Edvv.  7,  c.  69), 
ss.  192,  285.] — A  company  cannot  sell  or  transfer 
its  business  or  property  under  sect.  192  of  the 
Companies  (Consolidation)  Act,  1908,  to  a  foreign 
companj\ 

Thomas  v.  United  Butter  Companies  of 
[France.  Ld.,  [1909]  2  Ch.  484  ;  101  L.  T. 
388  ;  25  T.  L.  R.824  ;  53  Sol.  Jo.  733— Eve,  J. 

28.  Sale  of  Undertaking  to  Another  Company — 
Winding-up — Purchase  of  Bissentient  31emler's 
Interest— Bight  of  such  Member  to  Examine 
Officers  prior  to  the  Arbitration  as  to  Value — 
Companies  Act,  1 862  (25  et  26  Vict.  c.  89),  ss.  115, 
161,  162.] — A  company  being  in  voluntary 
liquidation  and  its  undertaking  being  about  to 
be  sold  to  another  company  under  sect.  161  of 
the  Comi)anies  Act,  1862,  the  liquidator  elected 


to  purchase  a  dissentient  shareholder's  interest 
under  sect.  115  at  a  price  to  be  fixed  by  arbitra- 
tion. 

The  Court  refused  to  allow  the  shareholder  to 
examine  the  officers  of  the  company  under  sect. 
115  in  order  that  he  might  obtain  evidence  for 
use  on  the  arbitration. 

Morgan's  Case  ((1884),  28  Ch.  D.  620;  54 
L.  J.  Ch.  765  ;  51  L.  T.  623  ;  33  W.  R.  209— 
Bacon,  V.-C.)  applied. 

In  re  British  Building    Stone    Co..  Ld., 

[1908]  2  Ch.  450  ;  77  L.  J.  Ch.  752  ;  99'L.  T. 

608  ;  15  Manson,  349— Eady,  J. 

29.  Transfer  of  Business  to  another  Company  — 
Sanction  of  Court — Form  of  Order.'] — An  agree- 
ment and  scheme  of  arrangement  for  a  transfer 
of  the  business  of  the  transferring  company  to 
the  National  Standard  Life  Assurance  (Jorpora- 
tion  was  sanctioned  by  the  Court.  The  form  of 
the  order,  taken  from  an  order  made  by  Parker.  J., 
in  a  similar  case  (unreported),  was,  "  Sanction 
the  transfer  of  the  business  owned  by  the  New 
Era  Assurance  Corporation  (Limited)  to  the 
National  Standard  Assurance  Corporation 
(Limited)  on  the  terms  proposed,  and  sanction 
the  scheme  of  ariangement  so  as  to  make  it  bind- 
ing upon  the  members  and  contributories  of  the 
transferi-ed  company  and  the  liquidator,  but 
without  prejudice  to  the  rights  of  the  creditors  of 
the  transferred  company. 
In  re  New  Era  Assurance  Corporation,  Ld., 
[53  Sol.  Jo.  743— Hamilton,  J. 

XXVUI.  SECRETARY. 

[No  paragi-aiihs  in  this  vol.  of  the  Digest.] 

XXIX.  SHAREHOLDERS. 

See  XXX.,  and  No.  54,  infra. 

XXX.  SHARES. 

(a)  General. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Allotment. 


30.  Minimum    Subscription   for    Allotment— 
'•  Prospectus  "  —  Two    Prospect u set    Lmicd  — 
Omi.ssion   from,    one    Prospectus    of    Statement 
as    to    Minimum    Subscription  —   Cancellation 
of  Allotment— Companies  Act,    1900   (63   &    64 
Vict.   c.   48),  ss.   4,   5,   9,    lu.]— Sect.  4  of  the 
Companies    Act,    1900,    applies    to    every  pro- 
spectus  offering  shares   to  the   public   on   the 
basis  of  which   an  applicant  has  actually  sub- 
scribed for  shares.     Therefore,  where  a  company 
issued   a    prospectus   in   the   English    language 
which   stated  the  minimum  subscrij^tion  upon 
which  the  company  miglit  proceed  to  allotment, 
and  another  prospectus  in  the  French  language 
which  did  not  in  terms  state  such  minimum  sub- 
scription, a  person  who  applied  for  shares  on  the 
basis  of  tlie  latter  prospectus  was  held  entitled 
to  have  the  allotment  to  him  of  shares  cancelled 
and  his  application  money  repaid. 
RousSELL  r.  BuRNHAM,    [1909]  1  Ch  127  •  78 
[L.  J.  Ch.  94  ;  100  L.  T.  39  ;  25  T.  L.  R.  61  ; 
16  Manson,  30— Parker,  J, 
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XXX.  Shares — ('ontinui'd. 

31.  Minimum  Suhncription  —  "  Paid  to  and 
Ih'ceired  hij  theCompany  " — Cheqvex  liefeired.hut 
held  over — J\iid  on  Presentment — Irregular  Allot- 
ment— Xotiee  hi/  Applieant  A  roidinij — Sulfieieneij 
of  Xotiee — Time  for  (iirimj  —  ( 'ompanies  Aet,  1 9U0 
(()8  &  (14  Vict.  c.  48),  .w.  4.  .i.]— Cheques  received 
on  the  (lay  of  allotment  irom  a()piicants  for 
shares,  but  held  over  until  a  later  date,  do  not 
(although  duly  honoureil  on  pre^^entment)  repre- 
sent money  •'  paid  to  and  received "  by  the 
company  before  allotment  within  the  meaning 
of  sect,  i  of  the  Companies  Act,  lltOO. 

Mears  v.  Western  Canada  Pulp  and  Paper 
Co.  (  [19(15]  2  Ch.  353  :  74  L.  J.  Ch.  353  ;  93 
L.  T.  150  :  21  T.  L.  R.  599,601  ;  12  Manson,  295 
— C.  A.)  applied. 

GhiKijow  Pavilion,  Ld.  v.  Motherwell  (  (1903) 
6  F.  ll'ti— Ct.  of  Sess.)  distinguished. 

If  an  applicant  desires  under  sect.  5  to  avoid 
an  allotment  made  in  contravention  of  sect.  4, 
it  is  sufficient  for  him  to  give  notice  of  avoidance 
within  the  time  prescribed,  i.e..  one  month  after 
the  statutory  meeting:  actual  legal  proceedings 
need  not  necessarily  be  commenced  within  the 
month. 

Semhle,  this  notice  need  not  state  the  ground 
for  avoiding  the  allotment. 

Ix  RE   National  Motor   Mail   Coach  Co. 

[Ld..  Anstis's  &  M'Lean's  Claims,  [1908] 

2  Ch.  228  ;  77  L.  J.  Ch.  79C  ;  99  L.  T.  334  ;  15 

Manson,  373 — Eady,  J. 

(c)  Calls. 

32.  Application  for  Injunction  to  Restrain.'] — 
The  Court  will  not  restrain  a  companj'  from 
making  calls  on  its  shares  and  enforcing  them, 
even  in  a  case  where  the  shareholder  has  launched 
an  action  to  try  the  question  as  to  his  liability, 
for  in  such  action  he  can,  by  resisting  payment, 
get  the  question  of  liability  settled,  and  so  obtain 
a  remedy  without  having  recourse  to  an  injunc- 
tion. 

TATUAM     r.     I'ALACE    RESTAURANTS,    LD.,     53 
[Sol.  Jo.  743 — Hamilton,  J, 

33.  Calh  "  From  Time  to  Time  " — Tioo  Calls 
of  2.S-.  <)f/,  each  Jiesolied  on'at  Same  Meeting — 
Separate,  or  One  Call  for  o.s'.] — The  articles  of 
association  of  a  company  provided  that  the 
tlirectors  might  •'  from  time  to  time  "  make  such 
calls  as  they  tliought  fit,  provided  that  no  call 
should  exceeil  2.s-.  (>(/.  per  share,  and  that  a 
call  should  be  deemed  to  liavc  been  nuule  when 
the  resolution  of  the  board  of  directors  authoris- 
ing such  call  was  passed.  At  a  meeting  of 
directors  consecutive  resolutions  were  passed 
and  minuted,  "  That  a  call  of  2.<.  i'>d.  per  share 
,  ,  ,  be  made,  payable  on  the  1st  January,  1908 
,  ,  ,"  and  '■  that  a  final  call  of  'Is.  Gd.  per  share 
...  be  made,  payable  on  the  31st  March  ,  .  ." 

Held — that  the  calls  were  separate  and  valid. 

Universal    Corporation,    Ld,    c.    Hughes, 

[[1909]  S.  C.    1434  ;  46  Sc.  L,  R,  839— Ct.  of 

Sess. 

(d)  Certificate. 

(Xo  jjaragraphs  in  this  vol.  of  the  iJigest.] 


(e)  Forfeiture. 
[No  para^oaiili.s  in  this  vol.  of  the  Digest.] 

(f)  Issued  at  a  Discount. 
See  No.  4,  supra. 

(g)  Issued  not  for  Cash, 

[Xo  iiaragiaphs  in  this  vol.  of  the  Digest.] 

(h)  Transfer. 

See  also  No.  2,. supra  ;  Stock  Exchaxoe, 
Nos,  2,  3,  4. 

34.  Transfer  of  Shares  icith  Certificate — Sub- 
sequent Transfer  hij  Forged  Certificate — J'retiou.s 
Tran.sfer  not  then  Executed — Representation  on 
Certificate.] — The  articles  of  association  of  a 
company  provided  that  ''any  member  may 
transfer  ,  ,  ,  his  shares,  but  any  transfer  must 
be  left  at  the  office  of  the  company,  accompanied 
by  the  certificate  of  the  sliares  to  be  transferred 
and  such  other  evidence  (if  any)  as  the  directors 
may  reciuire  to  prove  the  title  of  the  intending 
transferor,"  Transfers  of  tlie  compan3'"s  shares 
did  not  necessarilj'  have  to  be  by  deed,  A 
certificate  issued  by  the  company  to  a  share- 
holder had  I  the  following  note  at  the  foot : — 
"Note, — No  transfer  of  the  above  shares  will  be 
registered  without  production  of  this  certificate," 
The  shareholder  transferred  his  shares  for  value 
to  the  plaintiffs,  handing  them  the  certificate 
with  a  transfer  in  which  the  name  of  the  trans- 
ferees was  left  blank.  Subsequent!)'  the  share- 
holder, by  the  production  of  a  forged  certificate 
for  the  shares,  transferred  them  for  value  to  U, 
and  v.,  and  that  transfer  was  registered  by  the 
company.  Subsequently  the  plaintiffs  filled  in 
their  transfer  and  presented  it  for  registration 
which  was  refused.  In  an  action  against  the 
company  claiming  (1)  a  declaration  that  the 
plaintiffs  were  entitled  to  be  placed  on  the 
register  ;  (2)  rectification  of  the  register  ;  and 
(3),  alternatively,  damages  : — 

Held- — that  when  the  transfer  to  11.  and  V. 
was  put  upon  the  register,  those  two  |iersons  hail 
a  completely-e.xecuted  transfer,  whereas  the 
plaintiffs  had  at  that  time  no  more  than  an 
unexecuted  authority,  and  therefore  that  the 
plaintiffs  could  not  rely  on  a  right  of  property 
to  claim  rectification  of  the  register  ;  that  the 
note  appended  to  the  certificate  was  a  mere 
statement  of  fact  as  to  the  comj)any's  practice, 
and  was  not  a  contract  that  they  would  not 
register  a  transfer  without  production  of  the 
certificate  ;  and  therefore  that  the  action  failed. 

Guy  and  Others  r,  Waterlow   r>ROTHEUs 
[and  Layton,  25  T.  L.  R.  515— Channell.  J. 

35.  Refusal  to  Register  Tranifer — Proposed 
'Transferee  already  on  the  Register.] — Lender 
articles  of  association  ))roviding  that  "  the 
directors  of  the  conn)any  may  decline  to  register 
any  transfer  of  shares  uidess  the  transferee  is 
ap])roved  by  the  board  "  the  directors  have  an 
absolute  right  of  approval  or  disapproval  of  the 
transferee,  i  whether  thej'  have,  or  have  not, 
approved  of  the  same  transferee  on  a  former 
transfer  or  not. 
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XXX.  Shares — ConfliuiPfl. 

The  Court  cannot  interfere  to  compel  an 
approval  if  the  disapproval  is  bond  fide. 

In  re  Dublin  North  City  Milling  Co..  Ld., 
[1909]   1   I.    K.   179;  43  I.   L.  T.  121— Mere- 
dith. M.lt.,  Ireland. 

(i)  Underwriting  Agreements. 

36.  Company — lieconttfrucfin/i — S/iurcx  parti ij 
Paid  JJp — Undencritivfi — Commi>tsion —  1  uVidltij 
of  Agreement — Ultra  vires — Coniptinies  (fansoli- 
daft'on)  Art,  1908  (8  Edw.  7,  e.  69),  .*.  89.]— A 
company  was  formed  to  acquire  the  assets  and 
undertake  the  liabilities  of  an  old  company 
under  a  scheme  for  the  reconstruction  of  the 
latter.  The  old  company  agreed  to  sell  its  assets 
to  the  new  company  for  the  issue  of  certain 
shares  of  ^s.  each,  upon  which  3.v.  &d.  was  to  be 
deemed  to  be  paid  up.  The  new  company 
entered  into  an  agreement  with  "  contractors" 
whereby  the  latter  undertook  that  if  and  so  far 
as  the  shareholders  of  the  old  company  would 
not  take  up  the  shares  of  the  new  company  and 
the  liquidator  was  unable  to  sell  them,  the  con- 
tractors themselves  would  become  responsible  for 
the  amount  of  the  capital  unpaid,  and  the  con- 
tractors agreed  to  give  a  sum  not  exceeding  a 
halfpenny  a  share  to  the  liquidator,  and  then  to 
apply  to  the  new  company  to  have  those  sliares 
allotted  to  them.  The  commission  to  be  paid  to 
the  contractors  by  the  new  company  was  10  per 
cent.  The  articles  of  the  company  authorised 
tlie  payment  of  underwriting  commission,  pro- 
vided it  did  not  exceed  25  per  cent. 

Held — that  the  agreement  was  in  effect  an 
agreement  for  underwriting  within  sect.  89  of 
the  Companies  (Consolidation)  Act,  1908,  and 
was  perfectly  legitimate. 

Barrow  r.  Paringa  Mines  (1909),  Ld..  [1909] 
[2  Ch.  058  ;  78  L.  J.  Ch.  723  ;  101  L.  T.  346— 

Neville,  J. 

XXXI.  UNREGISTERED  COMPANIES. 

37.  Commimon  on  lit.tiie  of  Shares — Offer  of 
Shares  to  tlie  Public — Payment  in  Shares  or  out 
of  Capital  Money — Companies  Act,  1900  (63  tt 
64  Vict.  c.  48),  .v.s-.'  8,  30.]— "An  offer  of  shares  to 
the  public  for  subscription"  means  an  offer  con- 
tained in  some  form  of  advertisement  or  intima- 
tion to  the  public  generally — through  an  issue 
by  the  company  of  something  which  would 
come  within  the  definition  of  a  "  prospectus  "  as 
defined  in  sect.  30  of  the  Companies  Act,  1900. 

Tlie  r.  P.  T.  Company  wps  incorporated  in 
1905,  and  by  its  memorandum  of  association  one 
of  the  objects  of  the  company  was  "to  remunerate 
any  parties  for  services  rendered  in  placing  or 
assisting  to  place  shares  in  the  company's 
capital  "  ;  and  by  art.  9  of  its  articles  of  associa- 
tion it  was  provided  that  "if  the  company  shall 
at  any  time  offer  an}'  of  its  shares  to  the  public 
for  subscription,  the  company  may  pay  a  com- 
missioji  not  exceeding  100  per  cent,  in  considera- 
tion of  any  person  or  company  subscribing  or 
aizreeing  to  subscril>e,  vviiether  absolutely  or  con- 
ditionally, or  procuring  or  agreeing  to  procure 


subscriptions   absolute   or  conditional  for  such 
shares." 

In  the  middle  of  the  year  1908,  the  company 
being  desirous  to  obtain  further  capital,  S.,  a 
shareholder,  introduced  C.  as  one  who  might 
obtain  purcha.sers  of  shares  or  take  up  unissued 
shares  at  a  premium  ;  and  on  November  13th, 
1908,  two  documents  were  entered  into  between 
the  company  and  C.,  one  being  an  option  given 
to  C.  in  reference  to  unissued  shares.  tiie  other 
being  in  reference  to  commission.  Subsequently 
C.  obtained  U.,  who  was  willing  to  take  up  3,000 
unissued  shares  at  £2  per  share,  and  thereupon, 
in  accordance  with  the  terms  of  the  second 
document  of  November  13th,  there  became  pay- 
able to  C.  for  commission  10*.  per  share,  i.e., 
£1,500,  and  it  was  arranged  that,  instead  of 
paying  C.  £1,500  in  cash,  the  company  should 
issue  to  C.  1,000  of  the  remaining  unissued 
shares. 

Held — that,  upon  the  true  construction  of 
sect.  8  of  the  Companies  Act,  1900,  there  had 
been  no  offer  of  shares  to  the  public  for  sub- 
scription, and  therefore  no  commission  was  pay- 
able, and  that  the  shares  could  not  be  issued  to 
C.  by  way  of  remuneration  as  that  would  be  an 
application  of  shares  or  capital  money  forbidden 
by  the  section. 

Dictum  of  Lord  Davey  in  Jlilder  v.  De.vter 
([1902]  A.  C.  474— H.  L.)  followed. 

ShORTO     r.    COLWILL     AND     ANOTHER,     [1909] 

[\V.  N.  218  ;  101  L.  T.  598  ;  26  T.  L.  11.  .55— 

Warrington,  J. 

38.  Jurisdiction  to  Wind  up  Foreiyn  l'n7'egis- 
tered  Company — Xot  more  than  Seven  Members 
—  Companies 'Act,  1862  (25  &.  26  Vict,  c.  89), 
s.  199 — Companies  {Consolidation^  Act,  1908  (8 
Edw.  7,  c.  69),  A'«.  267,  268.]— Under  the  Com- 
panies Act,  1862,  the  Court  has  no  jurisdiction 
to  wind  up  a  foreign  unregistered  company  not 
consisting  of  more  than  seven  members. 

Bowling's  Contract  ([1895]  1  Ch.  663)  fol- 
lowed. 

Qiiccre,  secus  under  the  Companies  (Consoli- 
dation) Act,  1908. 

New  York  and  Continental  Line,  54  Sol.  Jo. 

[117— Eady,  J. 

XXXII.  VOTING. 

[No  iiaraiiraplis  in  tliis  vol.  of  the  Digest.] 

XXXIII.  WINDING-UP. 

(a)  General. 
See  also  Nos.  1,  8,  38. 

39.  Solicitor's  Lien — lletainer  hy  Company  in 
an  Action — lletainer  by  Liquidator — Solicitor 
Discharycd  by  Liquidator  During  the  Course  of 
the  Action.'\ — A  limited  company  brought  an 
action  against  three  of  its  directors,  and  obtained 
an  interim  injunction.  A  winding-up  order  was 
subsequently  made  against  the  company,  and  a 
liquidator  was  appointed.  A  solicitor  was 
retained  in  the  action  by  the  company,  and 
after  the  winding-up  by  the  liquidator,  who  dis- 
cliarged  him   before  the  trial.      The  liquidator 
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XXXTTT.  Winding-up — f'untiDhed. 

applied  to  make  the  solicitor,  subject  to  his  lion, 

deliver  up  papers  for  the  purposes  of  the  action. 

Held — that  the  solicitor  must  hand  over  any 
documents  which  had  come  into  liis  possession 
since,  but  not  those  prior  to,  tlie  winding-up 
order. 

Tx  RK  Rapid  Road  Transit  Co.,  [100!»]  1  Ch. 
[yo  ;   78  L.  J.  Ch.    132  ;    i»9  L.   T.  774  ;    nS 

Sol.  Jo.  83— Neville,  J. 

40.  Stiitj  of  tU'eciition — Projected  A  rrmiifevie/it 
wif/i  Creditors — Order  for  Meetingx  of  Creditors 
(iiid  Meiiiherx  —  Compantcx  (Co/isolidafio/i)  Act. 
litOS  (8  Edw.  7,  c.  09),  .?.  120.]— The  Couit  has 
no  power  to  grant  a  stay  of  execution  on  a 
judgment  recovered  against  a  company,  although 
an  order  lias  been  made  under  sect.  120  of  the 
Companies  (Consolidation)  Act,  1908,  for  meetings 
of  creditors  and  members,  before  any  scheme 
of  arrangement  has  been  approved  at  those 
meetings  and  sanctioned  b}''  the  Court. 

Booth  r.  Walkden  Spinning  and  Manu- 
[facturing  Co.,  Ld.,  [1909]  2  K.  B.  3fiS  ; 
78  L.  J.  K.  B.  764 ;   Ifi  Manson,  225— Di v.  Ct. 

(b)  Assets. 

41.  Si/rplus  Assef.f — I'reference  Shareholders 
Knt'ifh'd  to  Arrears  of  Bhidend — No  Biridc/idx 
J)ecJared  —  Diridendx  Payahle  only  out  of 
Prop'tx.] — By  the  articles  of  association  of, a 
compan3%  whose  capital  was  divided  into  5  per 
cent,  cumulative  preference  shares  and  ordinarj^ 
shares,  it  was  provided  that  in  the  event  of 
winding-up  the  surjjlus  assets  should  be  applied, 
first,  in  repaying  the  paid-up  preference  capital, 
and  secondly,  in  paying  arrears,  if  any,  of  the 
preferential  divideml,  and  that  the  remainder 
should  be  distributed  among  the  ordinary  sbare- 
holdei's  proportionately  to  the  amount  of  capital 
paid  up.  I3ividends  were  paj-able  on]j  out  of 
profits.  Xo  dividends  were  ever  declared,  but  at 
the  winding-up  the  accumulated  profits  amounted 
to  £r)0.">,  while  arrears  of  dividend  on  the  prefer- 
ence shares,  if  calcidated  at  r>  ]ier  cent.,  would 
have  amounted  to  JCIA'>7.  After  payment  of 
debts  and  rcjiayment  of  the  preference  capital. 
£1,()17  remained.  The  question  was  whether 
the  preference  shareholders  were  entitled  to 
j;i,4r>7,  £60."),  or  nothing. 

Held — that  the  preference  shareholders  were 
entitled  to  arrears  of  dividends,  whether  declared 
or  not,  but  only  to  the    extent    of   £60.";,  the 
amount  of  profits. 
In   re  \V.  J.  Hall  &  Co.,  [1909]  1  Ch.  .-.21  : 

[78  L.  J.  Ch.  382;  100  L.  T.  692  :  16  Manson, 

ir,2— Eady,  J. 

42.  Ptirliunie/iti/ri/  Conipani/  —  I'reference 
Shareholderx— Priority — Arrearx  of  Cumuhttire 
Preferential  Dividend  —  CoinjHiniex  Clauxes 
Coiixolidation  Act,  1845  (8  &  9  Vict.  c.  16), 
X.  120.] — A  tramway  company  registered  in  1885 
under  the  Companies  Acts  was  dissolved  and 
reincori)orated  by  ^^pecial  Act  in  1887.  Pre- 
ference shares  in  the  new  company  were  given 
in  exchange  to  the  old  preference  shareholders 


whose  rights  were  preserved.  The  old  com- 
pany's memorandum  and  articles  of  association 
ilid  not  define  these  rights,  but  the  dir'cctoi-s 
were  empowered  to  give  such  preferential  rights 
as  they  thought  proper  on  issuing  preference 
shares.  They  were  entitled  to  a  cumulative 
preference  divideml,  but  not  to  j.rioritj^  as  to 
capital.  The  company'3  special  Act  incor- 
porated the  Companies  Clauses  Consolidation 
Act,  1.S45,  and  Part  I.,  but  not  Part  II.,  of  the 
Companies  Clauses  Act,  l.s63,  but  provided  that 
any  new  shares  should  be  issued  subject  to 
Part  II.  of  the  later  Act,  thereb}'  making  the 
new  preference  shares  which  were  issued  non- 
cumulative.  In  1907  the  company's  under- 
taking was  taken  over  by  a  public  authority, 
and  in  19(»8  the  company  was  wound  up  under 
sect.  199  of  the  Companies  Act,  1862.  Airears 
of  dividends  on  the  preference  shares  for  the 
yearsbetween  1890  and  1894  amounted  to  13  per 
cent.  The  assets  when  realised  were  not 
sufficient  to  repay  the  capital  in  full. 

Held — that  the  old  preference  shareholders 
were  not  entitled  to  the  arrears  of  their 
cumulative  preference  dividend,  as  such  dividends 
had  not  been  declared  under  sect.  120  of  the 
Companies  Clauses  Consolidation  Act,  1845; 
that  in  the  absence  of  any  special  provision 
preference  shareholders  in  a  parliamentary  com- 
pany have  no  priority  over  ordinary  shareholders 
as  to  repayment  of  capital ;  and  that  the  assets 
must  be  distributed  rateably  among  all  the 
shareholders  in  proportion  to  their  capital. 

In  re  Accrington  Corporation  Steam 
[Tramways  Co.,  [1909]  2  Cii.  40  ;  78  L.  J. 
Ch.   485;    101   L.   T.  99;    10  Manson,    178— 

Eady,  J. 

(c)  Compulsory  Order. 

43.  A/ij)eal  hi/  Compani/ — Securit y  for  Costa — 
Practice.^ — A  company  served  notice  of  appeal 
against  a  compulsory  winding-up  order  on  the 
Otticial  Receiver  and  liquidator,  who  now  moved 
that  security  for  costs  should  be  given  by  some 
sufficient  person. 

Held — that,  inasmuch  as  the  costs  of  the 
appeal,  if  unsuccessful,  would  have  to  be  paid  by 
the  successful  respondent,  the  company,  although 
they  had  a  right  to  appeal,  ought  only  to  be 
allowed  to  do  so  on  finding  security  indemni- 
fying the  costs  of  the  appeal,  not  from  the 
company's  funds,  but  from  the  persons  who  really 
promoted  the  api)eal. 

In  re  Consolidated   South    Rand    Mines 
[Deep,  Ld..  [1909]  W.  X.  6()— C.  A. 

44.  Petition  hy  Creditor — Debt  under  £50 — No 
Asxets  J-Jxcejit  I  ncalled  Capital — Company  lie- 
fuxing  to  mahe  Callx.  ] — A  company  which  had 
never  carried  on  any  business  and  whose  only 
assets  consisted  in  uncalled  cajiital  to  the  amount 
of  £950  became  indebted  to  the  petitioner  to  the 
extent  of  £28  ll.<.  4^/.,  who  iiad  obtained  judg- 
ment for  that  sum  with  £7  costs.  The  com- 
pany refused  to  make  calls  to  pay  the  petitioner's 
debt. 

Held — that,   although   the   petitioner's  debt 


87 


COMPANIES. 


88 


XXXIIT.  Winding-up — Continued. 
was  under  .C50,  the  usual  order  with  costs  for  a 
compulsory  winding-up  ought  to  be  made. 
In  re  World  Industrial  Baxk,  Ld.,  [1909] 
[W.N.  U8— Neville,  J. 

45.  Suhxtratum  of  Conipann  Gone — Petition  of 
J/lnorlfi/  ofSIiiirehohlers —  Conipanle><  ( Consolida- 
tion) Act,  1908  (8  Edw.  7,  c  69),  s.  2(5.]— Where 
on  the  construction  of  a  company's  memorandum 
of  association  it  appears  that  the  main  object  for 
which  it  was  formed,  namel.y,  the  purchase  of 
restaurants  as  a  going  concern,  has  not  been 
accomplished  and  the  opportunity  of  purchase  is 
lost,  the  substratum  of  the  company  has  gone 
and  a  compulsory  winding-up  order  should  be 
made  on  the  petition  of  a  substantial  minority  of 
shareholders. 

fx  re  Palace  Restaurants,  Ld.,  127  L.  T.  Jo. 
[430— Hamilton,  J. 

46.  Petition  of  Small  Shareholder  —  Alleged 
Past  Misconduct  of  Director — Prosperous  Com- 
jM/nij.'] — A  prosperous  companj^  should  not  be 
ordered  to  be  compulsorily  wound  up  at  the 
instance  of  a  holder  of  a  small  minority  of 
shares  alleging  past  misconduct  of  a  director 
when,  if  the  petitioner's  allegation  be  true,  there 
is  an  adequate  remedy  open  to  him  in  an  action 
at  law. 

In  re  Shepherd's  Bush  Improvements,  Ld., 
[Times,  March  9th,  1909— C.  A. 

(d)  Contributories. 

47.  List  of  Contrlb'utorles — Culourahle  Transfer 
of  Shares — Equitable  Rights  of  Transferee  to 
Avoid  Transfer — Rights  of  Liquidator.] — A  con- 
tract between  a  transferor  and  the  transferee  of 
shares  which  has  been  induced  by  misrepresenta- 
tion to  the  transferee  is  not  void  but  voidable. 
In  the  absence  of  evidence  of  collusion  between 
transferor  and  transferee,  or  of  misrepresentation 
to  the  company's  directors  who  have  accepted 
the  transfer  for  I'egistration,  although  the  trans- 
feree has  an  equitable  right  to  have  the  contract 
set  aside,  the  liquidator  in  the  winding-up  of  the 
company  is  not  entitled  to  take  advantage  of 
that  right  so  as  to  be  entitled  to  have  the  name 
of  the  transferor  substituted  for  that  of  the 
transferee  in  the  list  of  contributories. 

In  re  Discoverers  Finance  Corporation, 
[Ld.  (No.  2),  Lindlar's  Case,  [1909]  W.  N. 
245  ;  101  L.  T.  672  ;  26  T.  L.  R.  98— Neville,  J. 

(e)  Creditors. 

[No  iiaiagraphs  in  tliis  vol.  of  tlie  l)i;-;i>st.] 

{{}  Examination. 

No  paragiaplis  in  tliis  vol.  of  the  Digest.] 

(g)  Fraudulent  Preference. 

No  paraijraphs  in  this  vol.  of  the  Digest.] 

(h)  Liquidators. 
See  Industrial  Societies,  No.  3, 

(i)  Petition. 

48.  "  Creditor  "—Ihdders  of  Dehenture  Stock — 
Pcbenturcs  Secured  hi/  Trust  Deed — No  Covenant 


Between  Company  and  Stock-holders  —  Com- 
jmnles  Act,  1862  (25  &  26  Vict.  c.  89),  s.  82.]  — 
Where  debenture  stock  is  secured  by  a  trust  deed 
made  between  the  company  and  trustees,  and 
each  stock-holder  has  issued  to  him  a  certificate 
merely  certifying  that  he  is  a  registered  holder 
of  stock  subject  to  the  provisions  of  the  trust 
deed,  there  is  no  covenant  between  the  company 
M\d  the  stock-liolders  ;  and  provisions  in  the 
trust  deed  for  the  payment  of  interest  direct  to 
the  stock-holdeis,  whose  receipts  should  be  a  dis- 
charge for  the  same,  do  not  make  the  stock- 
holders creditors  of  the  company  for  the  puijioses 
of  a  winding-up  petition  on  the  company's  failure 
to  pay  the  debenture  interest. 

In  re  Dunderland  Iron  Ore  Co.,  Ld.,  [19(19] 

[1  Ch.  446  ;  78  L.  J.  Ch.  237  ;  100  L.  T.  224  : 

iC>  Manson,  67— Eady,  J, 

49.  Judgment  Creditor — Mortgage  ofJnterest — 
Absence  of  Assets — Companies  Act,  1907  (7  Edw.  7, 
c.  50),  s.  29.] — A  petition  for  winding-up,  pre- 
sented by  a  judgment  creditor,  was  opposed  by 
the  company  on  the  ground  that  the  petitioner 
had  mortgaged  his  interest  in  the  judgment  debt. 
It  was  also  objected  that  the  company  liad  no 
realisable  assets. 

Held — that  the  first  objection  could  be 
obviated  by  joining  the  mortgagee  as  petitioner, 
and,  as  to  the  second,  that  the  absence  of  assets 
afforded,  by  reason  of  sect.  29  of  the  Companies 
Act,  1907,  no  ground  for  refusing  an  order  for 
cqpipulsory  winding-up. 

In  re  Bautitsu  Light  Cure  Institute,  Ld., 
[Times,  January  13th,  1909— Eady,  J. 

50.  Xotlce of  Intentlonto Appear  hi  Opposition 
— Addresses — Winding-up  Rules,  1903,  r.  33, 
Form  11.]— Notices  on  Form  11,  under  r.  33  of 
the  Winding-up  Rules,  1903,  of  intention  to 
appear  and  oppose  a  winding-up  petition  must 
give  the  addresses  as  well  as  the  names  of  those 
intending  to  appear. 

In  re  Descours,  Tarry  &  Co.,  Ld.,  [  1909]  \V.  N. 

[50— Eady,  J. 

51.  Creditors  out  of  Jurisdiction  Presenting 
Petition — Security  for  Costs.] — A  foreign  com- 
pany presented  a  petition  for  the  compulsory 
winding-up  of  an  P]nglish  company  which  was  in 
voluntary  liquidation  and  the  whole  of  whose 
assets  had  been  taken  possession  of  by  debenture- 
holders. 

Held — that  although  the  debt  to  the  peti- 
tioners was  admitted,  they  must  give  security 
for  costs. 

In  re  Contract  and  Agency  Corjwratlon  (  (1887) 
W.  N.  218;  4  T.  L.'R.  141— Stirling,  J.)  dis- 
tinguished. 

In  re  Alabama  Portland  Cement  Co.,  Ld., 
[1909]    W.    N.     157;    25    T.    L.    R.    691  — 

Neville,  J. 
(k)  Practice. 

[No  paragraplis  in  thi.s  vol.  of  the  Digest.] 

(1)  Proof. 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 


89 


COMPANIES. 


90 


XXXIU.  Winding-up  -Continurd. 
(m)  Reconstruction. 

[Xo  i-ar;ii;i;i|ilis  in  lliis  vol.  of  llic  Di-i.'st.] 

(n)  Surplus  Assets. 

[No  lara-niiilis  in  this  vol.  of  the  l>it,'.'st.] 

XXXI V.    VOLUNTARY  WINDING-UP. 


(a)  General. 

52.  Question  Ari.v/iij  in  Windinij->t[) — Aj)j>li- 
cat'nm  to  Court — Coinjxoiiet)  Act.  18G2  (25  &;  2fi 
Vict.  c.  89),  .S-.  VSS—Comj)ft)iir.i  Act,  H>00  ((i3  i:  (54 
Vict.  c.  48).  .1. 25 — Comj)iinics{ConsoUd(iti(»i)  Act, 
1908  (8  Eclw.  7,  c.  69).  x.  193.]— A  niauaging 
tlirector  of  a  company  in  voluTitary  li(iui(lation 
presented  a  petition  under  tlip  Companies  Acts, 
]8f)2.  s.  189,  and  1900,  s.  2.'>.  in  wiiich  he  asked 
the  Court  to  determine  authoritatively,  whether 
a  claim  by  a  managing  director  for  arrears  of 
salary  was  a  good  claim  against  the  company  in 
liquidation  to  any,  and  if  so  to  what,  extent. 

Held— that  the  claim  against  the  company, 
being  a  claim  for  damages,  did  not  form  an 
appropriate  question  to  be  decided  in  an  applica- 
tion under  the  section,  and  that  its  determination 
did  not  fall  within  the  description  '•  just  and 
bencticial ''  required  by  the  statute. 

Crawfokd  c.  M'Culloch,  [1909]  S.  C.  1068  ; 
[46  Sc.  L.  R.  749— Ct.  of  Sess. 

(b)  Liquidators. 

53.  Li/ji/idnfor  Juir'uif/  Intimate  Business  Con- 
nection icith  Difcctovx — Femoral  of  Liquidato?' 
—  Com2)aniesiCon>^oJid<itii>n')Act.  1908(8  Edw.  7, 
c.  69),*.  186  (9).]  -Having  regard  to  theauthority 
with  which  the  liquidator  of  a  company  is  in- 
vested, be  must  be  a  person  who  will  act  indepen- 
dently, especially  of  those  against  whom  there 
may  be  pending  claims,  and  will  discharge  his 
duties  without  favuur  to  either  side. 

Where  it  appeared  that  the  li(iuidator  in  the 
voluntary  winding-u[)  of  a  company  had  an 
intimate  business  connection  with  several  of  the 
directors  of  the  company,  who  were  also  directors 
of  other  companies  between  which  and  the  com- 
pany in  question  there  had  been  dealings 
requiring  investigation,  the  Court,  being  of 
opinion  that  he  was  not  in  a  position  to  take  an 
independent  course  in  making  the  necessary  in- 
vestigations, made  an  order  removing  him  from 
the  office  of  liquidator,  and  appointed  another 
liquidator  in  his  place. 

In    re    Charteklaxd  Coldfields.  Ld.,  26 
[T.  L.  R.  182— Eady,  J. 

(c)  Reconstruction. 

[N'o  iiaragiaphs  in  thi.s  \ol.  of  the  Digest.] 

(d)  Supervision  Orders. 

[.N'o  jiaragraiilLs  in  this   vol.  of  the  Digest.] 

(e)  Surplus  Assets. 

54.  Preference  and  Ordinarij  Shareliohlen^  — 
Priority  —  Construction  of  Memorandum  and 
Articles — Surplus  after  llepai/menf  of  Capital — 
Arrears  of  Diridends — Distribution  accord  in;/  to 
JWnninal  Amount  of  S/tarex.^   -Dy  a   company's 


memorandum  of  association  the  preference 
shares  of  X5  each  were  entitled  to  a  cumulative 
preferential  dividend  of  10  per  cent,  and  to 
priority  over  the  ordinary  shares,  also  of  £.'>,  in 
repayment  of  cajiital  with  interest  on  the  wind- 
ing u]!  of  the  comj)any.  In  the  articles  of 
association  this  primity  in  repayment  of  capital 
was  repeated,  but  without  the  reference  to 
interest,  and  it  was  provided  tliat  the  preferential 
dividend  should  be  paid  out  of  the  divisible 
profits  in  each  year.  Only  one  dividend  of 
8  per  cent,  on  the  preference  shares  had  been 
paid.  The  ordinary  shares  iiad  been  written 
down  to  l.f.  each.  Tiie  comiiany  having  sold  all 
its  as.sets  and  being  voluntarily  wound  up,  a 
surplus  remained,  after  meeting  all  liabilities, 
sufficient  to  leave  a  substantial  balance  after 
repayment  of  both  preference  and  ordinary 
capital.  Out  of  this  surplus  the  preference 
shareholders  now  claimed  to  be  paid  dividends 
of  10  per  cent,  since  the  formation  of  the  com- 
pany. The  ordinary  shareholders  contended 
that  the  whole  balance  after  repayment  of 
preference  capital  with  interest  since  tlie  date 
of  winding-up  belonged  to  them. 

Held — that  the  preference  shareholders  were 
not  entitled  to  arrears  of  dividends,  as  these 
were  payable  only  out  of  profits,  but  that  the 
balance,  after  repayment  of  both  classes  of 
capital  with  interest  on  the  preference  capital 
since  the  date  of  winding-up,  must  be  divided 
among  both  preference  and  ordinary  shareholders 
according  to  the  nominal  amount  of  their  shares, 
viz.,  £5  and  1.?.  respectively. 
In  re  Espuela  Land  and  Cattle  Co..  [1909J 

[2  Ch.  187  ;  78  L.  J.  Ch.  729  ;  101  L.   T.   13  ; 
16  Manson,  251— Eady.  J. 


COMPOSITION   WITH 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 


COMPOUNDING   FELONY. 

Sec  Cri.minal  Law. 


COMPULSORY      PURCHASE 
AND   COMPENSATION. 


I.  Right  to  take  L.\ni). 

(«)  In  General       .... 
[Xo  paragraphs  iii  tliis  vol.  of  the  Digest.] 

(b)  Superfluous  Land    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  CoMPENi^ATION. 

(«)  Principle  of  Asse.ssmciit  . 
(//)  Injurious  Affection  . 

|Xo  paragraphs  in  this  \ul.  of  the  Dig'sl.) 
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Compulsory  Purchase  and  Compensation — Con- 
tinued. 

IIJ.  Proceduke.  col. 

(«)  Generally 91 

[Xo  paraj;nijilis  in  this  vol.  of  Llie  Digest.] 
(Ji)  Notice  to  Treat        ....     1>2 

00  Costs It-' 

(rf)  Taking  Fart  Only    ....     1)2 

[No  jiaragraplis  in  this  vol.  of  the  Digest.] 

IV.  I'uucHASE  Money  in  Court  .        .    'J2 

V.  Particular  Classes  of  Undertakings. 

(«)  Railways 9i 

(F)  AVaterworks     .....     95 
(c)  Housing   of    the   Working    Classes 

Acts 96 

(rf)  Education  Authorities     .         .         .96 
[No  i)uragrai)hs  iu  this  vol.  of  the  Digest.] 

See  also  Charities,   No.   4  ;    Sale  of 
Land,   No.  10 ;   Small  Holdings. 

No.  1. 

I.  EIGHT  TO  TAKE  LAND. 

(a)  In  General. 

[No  paiagiaiilis  in  tliis  vol.  of  the  Digest.] 

(b)  Superfluous  Land. 

[.Xo  paiagraiihs  in  this  vol.  of  the  Digest.] 

II.  COMPENSATION. 

(a)  Principle  of  Assessment. 

iSee  also  Nos.  10,  11,  i/i/ra. 

1.  Copyholds  —  Enfranchisement  — ' Quittances 
— Interest — Assess menf  of  Compensation — La nds 
Clauses  Consolidation  Act.  18i5  (8  &;  9  Vict. 
c.  18),  ss.  95,96,  97.] — Certain  copyholds  having 
been  conveyed  to  the  corporation  of  T.,  negotia- 
tions followed  for  their  enfranchisement  under 
sects.  96  and  97  of  the  Lands  Clauses  Consolida- 
tion Act  of  1845.  The  amount  of  compensation 
being  referred  to  an  arbitrator,  the  lord  claimed, 
inter  alia,  compensation  for  loss  of  quittances, 
which  were  customary  charges  of  id.  for  every 
receipt  demanded  by  a  copyholder  for  any  pay- 
ment made  by  him. 

Held — that  the  quittances  came  within  sect. 
96  of  the  Act  so  as  to  be  a  matter  for  compen- 
sation. 

Held  also — that  interest  at  4  per  cent,  on 
the  compensation  money,  calculated  from  the 
date  of  the  obligation  to  enfrancliise,  was  pay- 
able by  the  corporation  after  deducting  any 
rents  paid  to  the  lortl  by  the  corporation. 

In    re     Duke    of    Northumberland   and 

[Mayor,  etc..    of    Tynemouth,    [19U9]    2 

K.  B.  374  ;  78  L.  J.  K.  B.  767  :  100  L.  T.  930  ; 

73  J.  P.  326— Phillimore,  J. 

(b)  Injurious  Affection. 

[No  paragraphs  in  this  \'ol.  of  the  Digest.] 

111.  PROCEDURE. 

(a)  Generally. 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 


(b )  Notice  to  Treat. 

2.  Bepudiation  as  to  Part  —  Withdrawal  — 
Revival  of  Previous  Notice.^ — A  notice  to  treat 
under  Michael  Angelo  Taylor's  Act  operates 
as  a  contract  £o  as  to  lix  the  subject-matter  of 
the  notice,  and  the  person  \\\wn  whom  it  is  served 
must  eitlier  accept  it  as  a  whole  or  lepudiate  it 
altogether.  If  he  repudiates  it  those  serving  the 
notice  can  withdraw  it. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  287  ;  78  L.  J. 
Ch.  633  ;  100  L.  T.  925  ;  73  J.  P.  364  :  25  T.  L.  K. 
622  ;  53  SoL  Jo.  561  ;  7  L.  G.  R.  733)  affirmed. 

Wild  *•.  Woolwich  Borough  Council.  [1909] 

[W.  N.  217  ;  101   L.  T.   58  ;  26  T.  L.  R.  67  ; 

54  Sol.  Jo.  64— C.  A. 

(c)  Costs. 

3.  Costs  of  Conveijanee  —  Death  of  Vendor 
before  Comjilelhin —  Vendor's  Mill  —  Probate — • 
Lands  Clauses  Consolidation  Act,  1845  (8  &c  9 
Vict.  c.  18),  s.  82.] — B.  had  contracted  under 
the  Lands  Clauses  Act,  1845,  to  sell  certain  lease- 
hold property  to  the  London  County  Council. 
Before  completion  he  died,  having  by  his  vi^ill 
given  all  his  property  to  his  wife  and  appointed 
her  sole  executrix.  She  proved  the  will  and 
completed  the  assignment  of  the  leaseholds. 

Held — that  the  costs  of  obtaining  probate  of 
the  vendor's  will  did  not  come  within  those 
which  the  council  were  liable  to  pay  under  sect. 
82  of  the  I/ands  Clauses  Act,  1845. 

Decision  of  Joj^ce,  J.  ([1908]  2  Ch.  503  ;  72 
J.  P.   445  ;  99  L.  T.   467  ;  24  T.  L.  R.  808  ;  52 

Sol.  Jo.  681)  affirmed. 

In  re  Elementary   Education  Acts,  1870 

[and  1873,  Ex    parte  Baxter,    [1909]    1 

Ch.  55  ;  7J3  L.  J.   Ch.   281  ;  99  L.  T.  862  ;   73 

J.  P.  22  ;  25  T.  L.  R.  78— C.  A. 

(d)  Taking  Part  Only. 

(No  paragiiiphs  in  this  vol.  of  the  Digest.] 
I\'.  PURCHASE-MONEY  IN  COURT. 

4.  Practice — Petition  for  Payment  Out — Costs 
— Inclusion  of  a>wfher  Fund  in  Petition — Lands 
Clanses  Consolidation  Act,  1845  (8  &  9  V'ict. 
c.  18),  s.  80.] — This  was  a  petition  for  paj'nient 
out  of  two  funds  in  Court,  one  representing 
moneys  paid  into  Court  on  the  compulsory 
purchase  of  land  comprised  in  certain  deeds  by 
a  railway  company  under  the  Lands  Clauses 
Consolidation  Act,  1845,  the  other  re[)resenting 
proceeds  of  enfranchisement  of  copyholds  held  of 
a  manor  comprised  in  the  same  deeds.  The 
petition  also  asked  that  the  costs  of  the  petitioner 
and  of  all  other  necessary  parties,  of  and  conse- 
quent on  tlie  petition  might  be  taxed,  and  that 
the  railway  company's  successors  in  title  might 
be  ordeied  to  pay  all  the  costs  when  taxeil,  except 
the  amount  by  which  the  costs  should  be  certified 
to  have  been  increased  by  reason  of  the  inclusion 
in  the  petition  of  the  fund  representing  the  pro- 
ceeds of  enfranchisement  of  copyholds. 

Held — that  there  was  no  difference  between 
this  case  and  one  of  an  application  for  reinvest- 


93 


COMPULSORY   PURCHASE   AND   COMPENSATION. 


9-1 


IV.  Purchase-money  in  Covivt  —  ( outiuucd. 
nieut  iu  laud,  and  that  the  order  asked  for  as  to 
costs  was  the  proper  uue. 
In    re    Lynn    and    Fakknham     Hailway 
[(Extension)  Act,  188U,  [19oy]  \V.  N.  24: 
100  L.  T.  432  ;  73  J.  P.  103— Parker,  J. 

5.  ,Summoii.<<  for  Payment  Oat  and  for  other 
Matters— Order  us  to  One  Point  —  Failure  of 
Rest  of  Summons— Costs— What  Costs  included 
— Lands  Clauses  Consolidation  Act,  1845  (8  &;  'J 
Vict.  c.  18),  ss.  7(i,  80.]— A  fund  of  money, 
representing  the  purchase  -  money  of  houses 
which  had  been  taken  eonipulsorily,  was  in 
Court,  and  the  plaint ifis  on  an  originating 
summons  asked  for  inquiries  as  to  children,  a 
declaration  on  the  construction  of  a  will,  pay- 
ment out  of  the  fund  in  accordance  with  the 
result  of  the  imiuiries  and  declaration,  ami  an 
order  for  payment  of  the  costs  by  the  promoters 
of  the  undertaking.  The  summons  failed,  except 
that  an  order  was  made  that  a  sum  representing 
interest  should  be  paid  to  the  plaintiffs,  autl 
that  the  promoters  should  pay  to  the  plaintiffs 
"  their  costs  (including  therein  all  reasonable 
charges  and  expenses  inciilent  thereto)  of  obtain- 
ing this  order  and  of  all  proceedings  relating 
thereto." 

Held — that  the  costs  payable  by  the  pro- 
moters did  not  include  all  the  costs  incurred  in 
connection  with  the  parts  of  the  summons  which 
had  fiiiled,  but  must  be  confined  to  the  costs  of 
obtaining  the  order  as  actually  made. 
In  re  Jacobs,  Baldwin    r.  Pescott,  [1908] 

[2  Ch.  691  ;  78  L.  J.  Ch.  24  ;  99  L.  T.  72(J— 

Warrington,  J. 

6.  Charitij  Land  —  Paijment  Out  to  0(ficial 
Trustees — Costs  of  Obtaining  yew  Scheme  — 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  .•>■.  80.] — A  county  council  com- 
pulsorily  purchased  land  belonging  to  a  charity, 
and  tlie'trustees,  without  power  of  sale,  of  the 
charity  consequently  applied  to  the  Charity 
Commissioners  for  a  new  scheme  for  theadmiuis- 
tratiuu  of  the  charily.  t)n  a  petition  for  pay- 
ment out  of  the  purchas;.'-nu^ney  in  Court  to  tlie 
oHici:il  trustees  of  charitable  funds,  the  tiustees 
asked  that  the  county  council  should  be  ordered 
to  pay  the  costs  incurred  by  them  in  obtaining 
the  new  scheme. 

Held— that  the  costs  of  obtaining  the  new 
scheme  fell  under  s^ct.  80  of  the  Lands  Clauses 
Consolidation  Act,  1845,  both  as  costs  "  incurred 
in  conse  (uence  of  tlie  purchase''  and  as  costs  of 
an  order  of  payment  out  of  Court,  or  of  "  pro- 
ceedings relating  thereto." 
In  re  Wood  Green  Gospel  Hall  Charity, 
[Ex  parte  Middlesex  County  Council, 
[1909]  I  Ch.  263  ;   78  L.  J.  Ch.  193  ;  100  L.  T. 
194 — Warrington,  J. 

7.  Payment  Out— Person  Alis-oliitely  Entitled — 
— Adverse  J\issession — Riyht  to  Value  of  llever- 
s/OH  after  E-epi ration  of  Term — Lands  Clauaes 
Consolidation  Act,  1845  (8  &  9  Vict.  e.  18),*'.  79.] 
— A  person  showing  title  by  adverse  possession 
for  twelve  years  after  the  expiration  of  a  long 
term  of  years  to  land   taken  under  the  Lantls 


Clauses  Act  will,  in  the  absence  of  any  valid 
claim  by  tiic  reversioner,  be  tleemed  to  be  the 
owner  of  the  land  and  entitled  to  payment  out 
of  the  purchase-money  under  sect.  79. 

Ex  parte  Chamberlain  ((1880)  14  Ch.  D.  323  ; 
49  L.  J.  Ch.  354  ;  42  L.  T.  358  ;  28  W.  l\.  565- 
Bacon,  V.-C.)  followed. 

In    re    Harkis,  Hansler  r.  Haiiuis,  [1909] 

[\V.  N.  181  ;  sub  nom.  In    re    Harris,  Ex 

pakte     London      County     Council,    53 

Sol.  Jo.  716— Eve,  J. 

8.  Payment  Out  —  Persons  ^^  Absolutely  En- 
titled'"—  Jiorouyh  Council — Consent  of  Local 
(ioiernnient  Hoard — Lands  Clatises  Consididafion 
Ac^,  1845  (8  &  9  Vict.  c.  18),  s.  m  —  London 
Government  Act,  1899  (62  i:  63  Vict.  c.  14),  s.  6, 
sub-s.  5.] — A  petition  was  presented  by  a  borough 
council  asking  for  payment  out  of  Court  to  their 
treasurer  of  "a  sum  of  £2,580,  the  petitioners 
claiming  that  they  were  persons  "  absolutely 
entitled""'  thereto  within  the  meaning  of  sect. 
69  of  the  Lands  Clauses  Consolidation  Act,  1845. 
By  sect.  6,  sub-sect.  5,  of  the  London  Govern- 
ment Act,  1899, -'a  borough  council  may,  with 
the  consent  of  the  Local  Government  Board, 
alienate  any  land  for  the  time  being  vested  in 
the  council,  and  the  proceeds  of  the  sale  of  any 
land  sold  by  the  council  shall  be  applied  in 
sucli  manner  as  the  liOcal  Government  Board 
sanction."  The  consent  of  the  Local  Govern- 
ment Boa)-d  had  not  been  obtained. 

Held — that  payment  out  ought  to  be  refused, 
for,  although  Warrington,  J.,  had  allowed  it  in 
the  case  of  E-r  parte  Mayor,  S^c,  of  Woolwich 
([1908]  AV.  N.  56).  there  might  possibly  have 
been  some  fact  not  stated  in  the  note  of  that 
case  which  justified  the  decision  there  ;  but  that 
as  it  stood  it  was  a  decision  which  ought  not  to 
be  followed. 

Decision  of  Eady,  J.,  affirmed. 

Ex  parte  Great  Western  Ky.   Co.,    In   re 
[(iREAT    Western    Kailway  (New  Kail- 
ways)  Act,  1905.  [1909]  W.  N.  202— C.  A. 

V.  PARTICULAR  CLASSES  OF  UNDER- 
TAKINGS. 

(a.)  Railways, 

See  also  llAIL^VAYS,  Nos.  1.  4. 

9.  ■•  Superfluous  Lands'' — ^' Xot  wholly  i'sed 
or  Required  " — Land  over  Tunnels — Easement 
in  Tunnel — Lands  Clauses  Consolidation  Act, 
1845(8  i:  9  Vict.  f.  18),  .v.  127— i.v/(r«.s7(/'/r  and 
Yorhshire  Railway  (AV«>  Worhs  and  Additional 
Powers)  A3t,  1872  (35  &  36  Vict.  c.  cxvi.),  s.  32— 
Lancashire  and  Yorhshire  Railtcay  Act,  1875 
(38  A:  39  Vict.  c.  cxxv.),  s.  35.] — A  railway  com- 
pany having  power  under  its  Act  to  acquire 
lands  for  its  undertaking  formed  two  tunnels. 
The  conveyance  dated  in  1850 of  the  first  tunnel 
granted  to  the  conqiany  the  fee  siiiq)le  in  tliat 
tunnel,  and  it  was  constructed  in  land  under 
lease  for  seventy-five  years  from  1845,  sur- 
rendered in  1873,  and  again  leaseil  for  seventy- 
five  years,  with  a  reservation  of  minerals,  on 
September  11th,  1873.  The  second  tunnel 
was  constructed  in  land  part  of  which  was  also 
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V.  Particular    Classes    of     Undertaking— Tw;-  <     (c)  Housing  of  the  Working  Classes  Acts 

fi/n/rd. 
comprised  in  the  lease  of  1873,  the  grant  giving 
the   company  the  right  to  construct  and  enjoy 
'•a  second  tinine!  or  luulergroimd  passage"  for 
the  railway. 


By  the  company's  Acts  of  1872  and  1875  they 
were  empowered  to  sell  lands  not  wholly  used  or 
required  for  the  company's  purposes.  The  Lands 
Clauses  Act  was  incorporated  with  the  com- 
pany's Acts. 

In  1889  the  company  took  an  assignment  of 
the  residue  of  the  term  demised  by  the  lease  of 
September,  1873,  and  in  thej'ear  1908  contracted 
to  sell  their  leasehold  interest  to  the  Earl  of  D.'s 
trustees  excejtt  their  interest  in  the  two  tunnels. 

Held — that  I>i  re  MetropoVitan  District  Rail- 
ivaij  Co.  and  fi».*/i,((1880).  13  Ch.  D.  ()()7  ;  49  L.J. 
Ch.  277  ;  42  L.  T.  73  ;  44  J.  P.  393  ;  28  W.  K.  685), 
being  an  authoritative  construction  of  the  word 
"  lands "'  generalh'  applicable  to  all  cases  arising 
under  sect.  127  of  the  Lands  Clauses  Act,  1845, 
applied  in  the  present  case,  although  the  com- 
l»any's  interest  was  a  leasehold  interest,  and  as 
to  one  tunnel  the  company  had  only  an  ease- 
ment. 

Held  fukthek — that  although  the  company's 
Acts  contained  enabling  sections,  and  no  pre- 
scribed period,  the  word  "  lands  "  used  in  them 
must  be  given  a  meaning  similar  to  that  in  the 
Lands  Clauses  Act,  and  that  upon  these  grounds 
the  company  could  not  make  out  their  title  to 
sell  the  land  vertically  over  the  tunnels. 
In  ee  LA^'CASHIRE  and  Yorkshire  Ry.  Co. 

[and   Earl   of    Derby's    Contract,    100 
I,.  T.  44— Eve,  J. 

(b)  Waterworks. 

10.  Special  Adajitahilitij  of  Land — Reservoir 
—  User  Ii)ij>ossiMe  ivithout  Parliamentary  Potrers 
or  Concurrence  of  Purchasers — RiyJit  of  Arbitra- 
tor to  talie  into  Consideration.] — In  an  arbitration 
under  the  Lands  Clauses  Acts,  the  umpire  found 
that  certain  land  which  was  being  corapulsorily 
purchased  by  the  board  for  the  construction  of  a 
reservoir  had  peculiar  natural  advantages  as  a 
reservoir  site  in  conjunction  with  other  land 
belonging  to  another  owner ;  but  that  the  con- 
struction of  a  reservoir  by  the  claimant  and  the 
owner  of  the  other  land  would  be  interfered 
with  by  aline  of  pipes  which  had  been  previously 
constructed  by  the  board,  and  could  not  be  carried 
out  without  the  board's  consent. 

Held — that  the  special  adaptability  of  the 
land  for  a  reservoir  site  was  a  fit  and  proper 
matter  for  consideration  in  assessing  the  com- 
jiensation  to  be  paid  by  the  board,  although  in 
the  absence  of  the  board's  concurrence  the  site 
could  only  be  used  for  a  reservoir  by  obtaining 
parliamentary  powers. 

Decision  of  Brav.  J.  ([1908]  1  K.  B.  571  ;  77 
L.  J.  K.  B.  374  ;  72  J.   P.  76  ;  98  L.  T.  37;  24 
T.   L.  E.  229  ;  52  Sol.  Jo.  173  ;  6  L.  G.  11.  150) 
affirmed. 
In  re  LrcAs  and  Chesterfield  Gas  and 

[Water  Co..  [19(i9]  1  K.  B.  li; ;  77  L.  J.  K.  B. 

10U9  ;  99  L.  T.  7(57 ;  72  J.  P.  437  :  24  T.  L.  R. 
858  ;  G  L.  G.  R.  HOG— C.  A. 


11.  Compensation  —  Easement — Loss  of  Trade 
— Diminution  in  Wilue  of  Goodwill — ffousimi  of 
the  Worhinij  ('la.^ses  Act,  1890  (53  vV:  54  Viet. 
c.  70).  .s-.y. '20,  21,  22.]  — In  determining  the 
compensation  to  be  paid  to  a  claimant  fur  any 
loss  sustained  by  reason  of  the  provisions  of  ttie 
Housing  of  the  Working  Classes  Act,  1890,  owing 
to  the  partial  extinguishment  of  or  interference 
with  an  easement  of  light  and  air  relating  to  the 
lamls  required  for  the  purpose  of  carrying  into 
effect  the  improvement  scheme,  the  arbitrator 
cannot  take  into  consideration  the  loss  of  trade 
or  diminution  in  value  of  goodwill  suffered  by  the 
claimant. 
In  re   an   Arbitration  between  Harvey 

[and  THE  London  County  Council,  [1909] 

1  Ch.  528  :  78  L.   J.  Ch.  285  ;   100  L.  T.  293  ; 

73  J.  P.  124  ;  25  T.  L.  R.  221  ;  7  L.  G.  R.  247 

— Neville,  J. 

(d)  Education  Authorities. 

[No  iiaragraphs  in  this  \ul.  of  the  Digest.] 


CONCEALMENT   OF  BIRTH. 

See  Criminal  Law  and  1'rocedukk. 


CONDITIONS   OF   SALE. 

See  Sale  of  Goods  :  Salk  of  Land. 


CONFESSIONS. 

iSe"  Evidexck. 

CONFLICT    OF    INTEREST 
AND   DUTY. 

See  Trusts  and  Trustees. 


CONFLICT   OF   LAWS. 

col. 
(rt)  Aliscellaneous  .....  9(i 
(}/)  Domicil 99 

[No  parag'aplis  in  this  vol.  of  the  Digest.] 
{<■)  Foreign  Judgments  .         .         .     99 

(^/)  iMarriage  and  Divorce     .         ,         .99 
(^)  ]\larri:ige  Settlements        .  ...  100 

(/)  AVills  and  Intestacy        .         .         .100 

[Xo  jiaragraphs  in  this  vol.  of  the  Digest.] 

See  also  Arbitration,  Xo.  G ;  Depen- 
dencies, No.  13  ;  Judgment,  No.  1. 

(a)  Miscellaneous. 

1.   A;/rrrmenf   to    Hefer    Jji.tputes    to    Foreign 
Court     Staijiutj  Vroccedimix.] — An  agreement  to 
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Miscellaneous — Continued.  same  date,  of  tlie  proceeds  of  any  sale  tliereof. 

refer   disputes   to  a   foreign  tribunal  entitles  a  and  of  the  rents  and  dividends  since  accrued; 

defendant   to    a    staj'    of    proceedings    in    this  but  that  she  was  not  entitled  to  trace  the  busi- 

countrv,  unless  the  plaintiff  makes  out  a  case  ness  assets  to  specitic  property  existing  at  the 

for  an  injunction.  present  time  nor  to  half  the  prolits  since   the 


KiRCirxER  &  Co.  r.  Gruban,  [1909]  1  Ch.  413  ; 


tlissolution  of  the  marriage  nor  to  half  the  value 


[78  L  .1    Ch.  117;  99  L.  T.  932  ;  53  Sol.  Jo.    of  the  goodwill  at  the  date  of  dissolution. 

l.")! — Eve,  J.    SWAAG.MA\  r.  Swaagman,  7V/«ftv. February  17th. 

[1908    -Joyce.  J. 

Affirmed.  Time-!.  March  19tli,  19(i'.'— C.  .\. 


2.  IhuiKin-DufrIt  Ldir — Wife  Surdij  fur  her 
TliixhinuJ — .Vorfi/tiije  if  Lund  in  Trduxnuil — Lex 
Situs,  j — The  defendant's  husband  being  indebted 
to  the  plaintiffs  for  advances,  the  defendant,  V)y 
an  agreement  dated  November  23rd,  1903,  agreed 
to  give  to  the  plaintiffs  as  security  two  mortgage 
bonds  to  be  charged  upon  certain  real  property 
in  Johannesburg  registereil  in  her  name.  The 
plaintiff's  subse([uently  made  further  advances 
to  the  defendant's  husband.  On  December  4th, 
1901;,  the  defendant  appointed  the  plaintiffs' 
manager   to   be   her  attorney    to    mortgage    or 


4.  Contract  made  in  Ireland — Atjreenient  that 
it  all  a  II  he  Construed  (Did  O/ierafe  as  an  Emjlixli 
Contract — Conxtrnelion — Foritni.^  —  A  contract 
enteretl  into  In  Ireland  between  an  -Irish  cor- 
poration and  a  company  carrying  on  business 
and  having  its  registered  office  in  England  con- 
tained a  clause  that  the  contract  should  '•  in  all 
respects  be  construed  and  operate  as  an  English 
contract  and  in  conformity  with  English  law."' 
An  action  for  damages  for  breach  of  the  contract 


transfer  the  property  to  the  plaintiffs      In  an  j^^^,  ^^^^^  \n-ought  in  the  Irish  Court  against  the 

action  by  the  plaintiffs  for  spec. tic  performance  ^^  jj^,^  company,  and  an  e.e  /'arte  order  obtained 

of  the  agreement  of  November,  1903  :  for  leave  to  issue  and  serve  the  «-rit  out  of  the 

Held — that  the  defendant's  capacity  to  con-  jurisdiction, 

tract   was  governed   Ijy  the  le.e  sitvH  ;  that  by  Held— that  the  writ  issued  in  the  Irish  High 

Roman-Dutch  law  the  defendant,  as  a  married  Court  and  served  on  the  defendants  in  England 

woman,  was  incapacitated    from   entering  into  should    be   set  aside,   on   the   ground   that    the 

such  a  contract  unless,  after  explicit  explanation  parties  had  agreed  to  treat  the'^contract  as  if  it 

of  the  real  nature  of  her  rights,   she  formally  ^^d  been  made  in  England,  and  that  it  was  to 

renounced  them,  and  that  as  the  defendant  had  bg   construed   in   conformity   with    English,   as 

not  formally  renounced  her  rights  the  agreement  distinsuished  from  Irish  law. 

of  November.  1903,  was  void,  and  the  plaintiffs'  ^^.^^  ^j^,,^  ^^^^^  ^^^  ^^^^^  ^j  g^^^,^  ^^  ^„^^^_ 

action,  therefore,  tailed.  ^^^^^^  ^^,^^  ^^^^^  ^^  deprive  the  Irish  Court  of  all 

Held    further  —  that    the   agreement     of  j  jurisdiction. 

November,   1903,  and  the  document  of  Decern-  LiMERICK  CORPORATION  r.  Crompton  ^;  Co. 


ber,  1906,  must  be  delivered  up  to  the  defemlant. 
Decision   of  Eve,  J.  ([1909]   W.  N.  50;   100 


[Ld.,  43  I.  L.  T.  49— C.  A.,  Ireland. 


L.  T.   295; -25  T. 
affirmed. 


L.   R.   285;  53  Sol.  Jo.  2G8) 


5.  Contract —  Construction — Ariit ration  Cla  use 

— Kjf'cct.] — A  contract  made  in  Scotland  between 

the  appellant   corporation   and  a   firm  of   coii- 

Bank  of  Africa,  Ld.  r.  Cohex,  [1909]  2  Ch.  '  tractors   carrying  on  business   in   Scotland,  to 

[129  ;  78  L.  J.  Ch.  767  ;  100  L.  T.  916 ;  25    erect  electric  power  machinery  at  Johannesburg 

T.  L.  R.  625 — C.  A.    in  South  Africa,  contained  a  clause  to  the  effect 


3.  Dutch   Laic — Ilushand    and     Wife — Com- 


that  "  This  contract  shall  be  deemed  for  all  pur- 
poses an   English   contract  enforceable  in  and 


munitij  of  Propertij — Division  on  Dissolution  of   subject  to  the  jurisdiction  of  the  English  court 


Marriage.'] — The  plaintiff,  who  was  of  English 
birth,  was  married  to  the  defendant,  a  Dutch- 
man,   domiciled    in     Holland.      In     1897    the 


It  also  contained  an  arbitration  clause  referring 
"any  dispute  or  difference"  between  the  parties 
"  to  the  arbitration  of  a  single  arbiter  ...  to 


marriage  was  dissolved  by  a  decree  of  the  be  mutually  agreed  u|)on  between  the  parties,  or. 
Dutch  Court.  At  the  time  of  the  marriage  the  failing  agreement,  to  be  nominated  by  the  jiresi- 
defendant  carried  on  a  business  of  dealing  in  card-  (lent  for  the  time  being  of  the  Institute  of  Civil 
board  partly  on  commission  and  partly  on  his  Engineers  of  London,  or,  in  the  case  of  disputes 
own  account,  which  business  he  had  continued  arising  with  local  contractors,  by  the  Lieutenant- 
to  carry  on  after  the  dissolution  of  the  marriage.  Governor  of  the  Transvaal.  The  decision  of  such 
According  to  Dutch  law.  which  regulated  the  arbiter  .  .  .  shall  be  final  .  .  .  and  the  arbi- 
marriage.  there  was  during  the  marriage  aljsolute  tration  shall  be  an  arbitration  within  the 
community  of  property  between  husband  and  meaning  of  the  Arbitratitm  Act,  18S9  (P^ngland), 
wife,  the  husband  having  sole  management,  and  and  shall  be  conducted  in  all  res[)ects  as  therein 
on  dissolution  of  the  marriage  either  parly  was  provided,  and  this  clause  shall  stand  for  the  sub- 
entitled  to  an  e(iual  division  of  the  property,  mission  as  agreed  between  the  parties  thereto  in 
No  division  had  been  made  or  demanded  in  1897    the  event  of   such  arbitration  becoming  neces- 


or  since,  till  the  present  action. 

Held — that  the  plaintiff  was  entitled  to  a 
moiety  of  the  excess  of  assets  over  liabilities  of 
the  business  at  the  date  of  the  dissolution  of  the 
marriage  with  interest  at  4  per  cent.,  and  to  a 


sary."  Disputes  arose,  and  the  appellants 
brought  an  action  against  the  contractors  in 
Scotland. 

Held— that   the  arbitration   clause  must   be 
construed  according  to  the  law  of   Eng'aml.  but. 


moietv  of  all  the  other  common  property  at  the    as  the  parties  were  not  airrecd  as  to  the  matte- 
y.d!  ^ 
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Miscellaneous — Continued. 

which  should  form  the  subject  of  the  arbitration. 

the  case  must  be  referred  back  to  the  Court  in 

Scotland    to    ascertain    the    matters  really   in 

dispute. 

Decision  of  the  Court  of  Session  ([1901t]  Sc. 
860  ;  46  Sc.  L.  R.  G.57)  reversed. 

Johannesburg    Municipal    Council   v.   U. 

.    [Stewart  &  Co.,  Ld.,  47  Sc.  L.  R.  21  ;  [190'J] 

AV.  N.  161— H.  L.  (Sc.) 

(b)  Domicil. 
[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(c)  Foreign  Judgments. 

6.  Action  vpon  Foreign  Judgment — French 
Court — Persons  Domiciled  i7i  England — Final 
Judgment — Xatural  Justice.^ — The  plaintiff  and 
defendants  entered  into  an  agreement  whereby 
the  latter  obtained  the  exclusive  right  to  sell 
the  plaintiff's  products  in  Great  Britain  and  her 
colonies  for  a  certain  period.  The  agreement 
also  provided  for  the  payment  of  an  indemnity 
in  the  event  of  a  breach  of  contract  on  the  part 
of  the  defendants,  and  that  the  French  Tribunals 
of  Commerce  were  alone  to  have  jurisdiction. 
The  plaintiff  issued  a  writ,  which  was  served  in 
accordance  with  the  French  Code  of  Civil  Pro- 
cedure by  leaving  it  at  the  office  of  the  Procureur- 
General.  The  writ  was  also  sent  to  the  French 
Consulate  in  London,  and  notice  was  given  to 
the  defendants.  The  plaintiff  obtained  judg- 
ment against  the  defendants  before  the  Tribunal 
de  Commerce  de  Lyon,  service  of  which  was 
effected  by  leaving  it  at  the  office  of  the  Pro- 
cureur-General,  and  notice  was  given  to  the 
defendants  through  the  French  Consulate  in 
London.  The  defendants  ignored  the  notice  of 
both  writ  and  judgment.  Subsequently  notice 
of  the  execution  of  the  judgment  and  a  certifi- 
cate of  7iuJla  bona  were  sent  to  the  defendants. 
The  plaintiffs  now  sued  the  defendants  in 
England  on  the  French  judgment. 

Held — that  the  defendants  were  liable  for 
the  amount  of  the  judgment,  as  there  was 
nothing  in  the  proceedings  before  the  French 
Tribunal  that  was  contrary  to  natural  justice, 
although  the  defendants  were  informed  of  the 
commencement  of  the  proceedings  at  a  time 
that  it  was  practically  impossible  for  them  to 
appear  on  the  day  named  ;  also,  that  in  France 
there  was  in  existence  a  final  judgment  binding 
on  the  defendants  at  the  time  when  the  English 
action  was  brought. 

Jeannot  r.  FuERST,  100  L.  T.  816  ;  25  T.  L.  R. 
[424  ;  53  Sol.  Jo.  449— Bray,  J. 

(d)  Marriage  and  Divorce. 

.St'e  also  Husband  and  Wife,  Nos.  2,  3. 

7.  liestraining  Proceedings  Abroad — M'i/e's 
Suit  for  Judicial  Sepa  ration — Divorce  Proceedings 
by  Iluxband  in  Foreign  Country — Injvuction  to 
Jlestrain.'\ — A  defendant  will  not  be  restiained 
from  conmiencing  and  prosecuting  proceedings 
in  a  foreign  country  to  enforce  rights  which  he 
has  there  acquired  against  a  plaintiff  under  the  i 
Jaw    of    that    foreign   country.     Consequently, ' 


I  when   a   wife   had  commenced  proceedings  for 

'  judicial  separation,  the  Court  declined  to  restrain 

the  husband,  who  had  acquired  a  foreign  domicil, 

from    prosecuting    divorce    proceedings   in   the 

foreign  country. 

Decision  of  Bigham,  Pres.  (25  T,  L.  R.  410  ;  53 
Sol.  Jo.  377)  reversed. 

Yardopulo  v.  Vardopdlo.  25  T.  L.  R.  518  ;  53 
[Sol.  Jo.  469— C.  A. 

(e)  Marriage  Settlements. 

See  Setti^emexts,  No.  6. 

(f)  Wills  and  Intestacy. 

[No  para^raiihs  in  this  vol.  of  the  Digest.] 


CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 


CONSIDERATION. 

Sec  Contract. 


CONSPIRACY. 

See  Criminal  Law   and   Procedure  ; 
Torts  ;  Trade  and  Trade  Unions. 


CONTAGIOUS   DISEASES. 

See  Animals  ;  Public  Health. 


CONTEMPT  AND  ATTACH- 
MENT. 


col. 
.  100 
.  101 


Qi')  Contempt  of  Court 
(ft)  Practice 

See  also  Evidence,  Xo.  8  ;  Wills,  No.  59. 

(a)  Contempt  of  Court. 

1.  Ward  of  Court  Committed  to  Prison — 
3Jarriage  without  Leave  of  Court — Ignorance  of 
Wife — Grounds  for  not  Committing.] — In  this 
case  a  male  ward  of  Court  was  committed  to 
prison  for  contempt  of  Court  in  marrying  without 
leave  of  the  Court. 

Held  also — that  the  wife's  ignorance  of  the 
fact  that  her  husband  was  a  ward  of  Court  did 
not  render  her  act  any  less  a  contemjit  of  Court, 
but  that  her  ignorance  of  this  fact,  her  age,  and 
the  absence  of  a  sordid  motive  on  her  part 
might  be  taken  into  account  as  grounds  for  not 
resorting  to  tlic  punishment  of  imprisonment  for 
contempt  in  her  case. 

In  re  H.'s  Settlement,   H.   r.    H.,    [1909] 
[2  Ch.  260  ;  78  L.  J.  Ch.  745— Warrington,  J. 
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Contempt  of  Couxt—Continueil. 

2.  Pending  Action — Lihcl — Xew.yxijwr  Purn- 
graph — "  Virg  Ser'nms.'] — A  nevvspa|)er  pub- 
lished a  paragraph  as  follows : — "  VVc  are 
requested  by  ^lessrs.  B.  &  Co.,  solicitors  to  the 
N.  Co.,  to  state  that  tliey  are  taking  proceedings 
against  B.  and  Ihe  proprietors  and  printers  of 
John  JiuU,  in  res()e!ct  of  a  very  serious  libel  that 
has  appeared  in  this  week's  issue  of  John  Hull.'' 

Held — that   the    publication   of    tlie   words 
•'  very  serious  "  was  not  a  contempt  of  Court. 
It.  r.  Parke  and  Others,   Ex  paute  John 
[Bull,  Ld.,  Timi's,  July  27tii,  lHOi*— Div.  Ct. 

(b)  Practice. 

3.  Fine  and  Writ  of  Attach  mrnt — ]\'rlt  to  Lie 
in  the  Office.  ] — On  the  hearing  of  a  rule  nisi 
directed  to  a  person  to  show  cause  why  he 
should  not  be  attached  for  contempt  of  Court, 
the  Court  has  power  to  order  a  tine  while  also 
ordering  that  a  writ  of  attachment  shoukl  issue 
but  that  it  should  lie  in  the  Crown  Othce  for  a 
certain  perioti.  In  such  cases  it  is  the  practice 
of  the  Court  to  order  the  writ  of  attachment  to 
lie  in  the  office  to  see  whether  the  fine  is  paid, 
and  when  the  fine  is  paid  no  further  proceedings 
are  taken.  Liberty  to  apply  being  given  in  the 
order,  it  is  open  to  the  defemlaut  at  any  time 
when  the  fine  has  been  paid  to  apply  to  have  set 
right  any  apparent  inconsistency  in  the  terms  of 
the  order. 

Iv.  c.  BOTTOilLEY,  Tunes,  January  I'Jth,  lyO'J — 

[Div.  Ct. 
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See  al.10  Agency,  No.  1  ;  Arbitration, 
Xo.  6  ;  Bastardy,  No.  2  ;  Corpo- 
rations, Xo.  1  ;  Gaming,  Xo.  13 ; 
Infants,  Xos.  3,  4  ;  Injunctions, 
Xos.  3,  5 ;  Local  Government, 
Xos.  3,  4  ;  Master  and  Servant, 
III.,  IV. ;  Misrepresentation, 
Xos.  2,  3  ;  JIoRTGAGE  ;  Sale  of 
(toods  ;  Sale  of  Land  ;  Shipping, 
Specific  I'erforjiance  ;  Stock 
Exchange,  Xos.  3,  o. 

For  Covenants  in  Restraint  of 
Trade,  .see  Trade,  IV.  ' 


I.  Assignment     .... 
IL  Breach     

III.  Consideration 

[Xo  paragiaphs  in  this  vol.  of  the  Digest.] 

IV.  Construction  .... 
Y.  Formation      .... 

VI.  Illegality      .... 
VII.  Impossibility  of  Performance 
A^IIl.  Eectification 

[No  paragia^jhs  in  this  vol.  of  the  Digest.] 

IX.  Statute  of  Frauds 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Un^due  Influence  . 


I.  ASSIGNMENT. 

1.  Music  Hall  Artist  and  Agent  —  Assign- 
ment of  Part  of  Salary  as  ('oiunilsslon — Clause 
In  Contract  of  Engagement  Procured  hg  Agent 
Prohibiting  Assignment  of  Salarg.]  —  li.,  by  an 
agreement  with  S.  *:  Co.,  ih-amatic  agents,  in 
consideration  of  the  latter  having  procuretl  for 
him  an  engagement  with  M.,  authorised  M.  to 
deduct  from  his  salary  and  i)ay  S.  ic  Co.'s  com- 
mission, as  agreed,  in  any  way  S.  A:  Co.  might 
deem  expedient.  Xotice  in  writing  of  this 
assignment  was  given  to  M.  The  present  action 
was  brought  by  S.  &  Co.  for  a  sum  alleged  to  be 
due  under  the  above  agreement.  For  the 
defendant  B.  it  was  contended  that  the  terms 
in  the  agreement  did  not  constitute  a  valid  equit- 
able assignment,  and  also  that  the  contract  of 
engagement  between  B.  and  M.,  procured  by 
S.  iSc  Co.,  expressly  jjrohibited  B.'s  assigning  his 
salary,  and  declaretl  that  it  should  be  j)aid  to  B. 
and  to  no  other  person,  except  in  the  case  of 
death. 

Held — that  in  the  agreement  sued  on  there 
was  a  valid  equitable  assignment  according  to 
Lord  Macnaghten's  judgment  in  William 
Brandt's  Sons  S,'  Co.  v.  Dunlop  Rubber  Co. 
([1905]  A.  C.  4.54;  74  L.  J.  K.  B.  898:  93 
L.  T.  49.j;  21  T.  L.  R.  710;  11  Com.  Cas.  1), 
and  that,  although  M.  might  bring  an  action 
agaiust  B.  for  any  damages  which  might  be 
proved  due  to  the  breach  of  the  contract  between 
B.  and  M.,  that  contract  did  not  in  any  way 
prevent  that  being  an  equitable  assignment 
which  was  such  apart  from  B.  and  M.'s 
contract. 

Tom  Shaw  &  Co.  v.  Moss  Empires,  Ld.,  axd 
[Bastow,  25  T.  L.  R.  190— Darling,  J. 

2.  Contract  for  Personal  Service — Assign- 
ment of  all  Interest  in  Contract — Assignment 
of  Contract  as  Security — Absolute  Asslgnment.'\ 
— Moneys  due  under  a  contract  of  personal  ser- 
vice can  be  assigned  notwithstanding  that  a 
contract  for  personal  service  is  not  assignable. 
The  fact  that  a  contract  is  assigneil  as  a  security 
does    not  necessarily     prevent    the  assignment 

!  from  being  an  absolute  assignment. 

Russell  &  Co.,   Ld.  r.   Austin  Fryeks,  25 
[T.  L.  R.  414— Div.  Ct 

3.  Corenaid  Punning  with  the  Land — Covenant 
to  make  Foothrldge  over  Hallwag.^ — A  covenant 
bj^  purchasers  of  laud  acipiired  for  the  jiurpose 
of  an  intended  railway  made  with  the  owners 
of  adjoining  land  to  make,  on  demand,  a  f(xit- 
bridge  over  the  railway,  when  constructed, 
giving  access  to  that  adjoining  land  is  a  covenant 
running  with  the  land,  the  benefit  of  which  is 
assignable. 

Hubbard  r.  AVeldon  and  Others.  25  T.  L.  11. 

[35(j— Jelf,  J. 
II.  BREACH. 

4.  Contract  for  Sale  of  Jlaihrag — Ciindltlon.< 
— Default  of  Pnrcha.fer — Pecorcrg  if  Deposit- 
Ontario,^ — Where  by  a  written  contract  both 
jiarties  have  agreed  that  something  shall  lie  done 
which  cannot  be  done   effectually    unless   both 

4—2 
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II.  Breach — Cont'nuicd. 

parties  concur  in  doing  it,  the  contract  nmst  be 
construed  to  mean  that  each  i)artv  agrees  to  do 
all  that  is  necessary  on  his  jiart  for  carrying  out 
that  thing. 

In  a  contract  for  the  sale  of  a  railway  it  was 
agreed  that  on  a  fixed  day  the  vendor  should 
execute  ceitain  bonds,  and  the  purchaser  should 
thereupon  pay  the  agreed  piice,  and  a  deposit 
was  jiaid  by  the  purchaser.  It  was  agreed  by 
the  contract  that  the  bonds  should  be  jMeparcKl 
by  the  purchaser.  The  purchaser  made  default 
in  preparing  the  bonds,  and  consequently  they 
were  not  executed  by  the  vendor  on  the  agreed 
day,  and  the  i)urchase  went  oflE. 

Held — that  the  purchaser  could  not  recover 
the  deposit  paid. 

Judgment  of  the  Court  of  Appeal  for  Ontario 
affirmed. 

Spkague    r.    Booth,    [1909]   A.   C.    nTt;  ;    78 
[L.  J.  P.  C.  104  ;  101  L.  T.  211—1'.  C. 

6.  CunstrucHon —  Cundition  Preceilent  —  I'^ii- 
gagement  to  Perform  in  Theatre — Stipulation 
that  Artiste  icill  Give  JVotice  and  Send  Bill 
Matter — Right  to  liescind.] — A.  entered  into  an 
agreement  with  B.  to  perform  in  the  following 
vcar  in  certain  theatres  in  Glasgow  at  a  salary 
of  £350  per  week,  "subject  to  the  rules  of  the 
establishment  printed  on  the  back  hereof." 
Ilule  (3  provided — "  All  artistes  engaged  .  .  . 
must  give  fourteen  days  notice  prior  to  such 
engagement,  such  notice  to  be  accompanied  with 
bill  matter."  A.  haVing  failed  to  comply  with 
rule  6.  B.  cancelled  the  contract. 

Held — that  rule  G  was  merely  an  incidental 
stipulation,  for  the  breach  of  which  B.  might 
claim  damages  but  could  not  rescind  the  con- 
tract, and  that  B.  was  barred  from  recovering 
damages  from  A.  for  bieach  of  contract  owing 
to  his  own  breach  in  cancelling  the  contract. 
"WADE  r.  Waldox.  [1909]  8.  C,  571  ;  40 
[£c.  L.  E.  359— Ct.  of  Sess. 

6a.  Kon-deUvery  or  Wrung  JDelirery — Snpply 
of  Cordite  to  War  Office — ISot  in  Accordance 
icith  Specif  cation.'] — On  a  petition  of  right 
against  the  Crown  for  the  price  of  certain 
deliveries  of  cordite  to  the  War  Office  the  claim 
was  admitted,  but  a  defence  was  raised  that  the 
Crown  was  entitled  to  set  off  damages  incurred 
in  consequence  of  a  breach  of  contract  in  respect 
of  other  deliveries  not  in  accordance  with  the 
specification.  By  clause  2  of  the  contract  the 
cordite,  if  found  not  of  the  specified  quality, 
might  be  rejected,  and,  if  rejected,  was  not  to  be 
considered  as  delivered  under  the  contract,  but 
the  contractor  was  reciuired  to  replace  the 
rejected  cordite  at  his  own  exj)ense.  By  clause  6, 
in  case  of  non-deliveiy,  a  fine  was  to  be  imposed 
and  power  was  given  to  the  War  Office  to  buj' 
cordite  against  the  contractor  and  to  terminate 
the  contract. 

Held— that,  the  AVar  Office  being  justified  in 
their  rejection  of  the  cordite,  wrong  delivery 
could  be  treated  as  non-delivery  under  clause  6 
of  the  contract. 

K-SNOCH,  Ld.  r.  R.,   Times,  JMarch  30th,  1909- 

[C.  A. 


III.  CONSIDERATION. 

[No  par.igiaplis  in  tliis  vol.  of  the  Digest.] 

IV.  CONSTRUCTION. 

6.  Supplg  of  Coal  Suitahle  for  Steel  Manu- 
facture —  Breach  —  Ilepudiation  —  Specif  c  Per- 
formance— Dani'iges.'] — By  an  agreement  made 
between  a  steel  company  and  a  coal  company 
(each  of  the  companies  being  well  acquainted 
with  the  business  of  the  other,  its  needs,  capaci- 
ties, and  the  mode  in  which  it  was  carried  on) 
the  coal  comjiany  agreed  to  supply  the  steel  com- 
pany during  a  period  of  years  with  "all  the  coal 
that  the  steel  company  may  require' for  use  in  its 
own  works  as  hereinafter  described,"  and  then 
followed  a  description  of  the  various  works  of 
the  steel  company.  By  a  further  clause  in  the 
agreement  it  was  provided  that  "  all  coal  fur- 
nished shall  be  .  .  .  reasonably  free  from  stone 
and  shale."  Most  of  the  coal  required  by  the 
steel  company  was  used  for  the  different  pro- 
cesses in  the  manufacture  of  steel.  During  the 
currency  of  the  agreement  the  steel  company 
rejected  one  lot  of  2,(598  tons  of  coal  as  unfit  for 
use  in  their  works,  as  it  contained  an  undue 
percentage  of  shale,  slate,  and  sulphur.  There- 
upon the  coal  company  wrote  to  the  steel  company 
that  the  latter  company's  conduct  in  refusing  to 
accept  delivery  of  coal  furnished  and  to  be  fur- 
nished constituted  a  repudiation  of  the  contract 
and  rendered  further  performance  by  the  coal 
company  impossible,  and  that  the  agreement  was 
therefore  at  an  end. 

Held — (1)  that  the  words  in  the  agreement 
"  all  the  coal  that  the  steel  company  may  require 
for  use  in  its  own  works  "  must  be  read  as  if  they 
ran  "  all  the  coal  suitable  in  character  that  the 
company  may  require  for  use  in  its  own  works  "  ; 
(2)  that  the  words  "  reasonably  free  from  stone 
and  shale  "  meant  that  the  coal  must  in  fact  be 
reasonably  free  from  stone  and  shale,  irrespective 
of  the  method  by  which  that  fact  might  be 
ascertained  ;  (3)  that  the  coal  company  were 
not  justified  in  repudiating  the  contract  and 
(4)  that  the  contract  was  not  one  of  which 
specific  performance  vs'ould  be  decreed,  but  that 
the  steel  company  were  entitled,  owing  to  the 
wrongful  repudiation  of  the  contract  by  the  coal 
compan}',  to  treat  the  contract  itself  as  at  an  end 
and  to  recover  damages  for  the  loss  of  it. 
The  Dominion  Coal  Co.,  Ld.  r.  The 
[Dominion  Iron  and  Steel  Co.,  Ld..  and 
The  National  Trust  Co.,  Ld.,  [1909] 
A.  C.  293  ;  78  L.  J.  P.  C.  115  :  100  L.  T.  245  ; 
25  T.  L.  R.  309— P.  C. 

1.  Implied  Term — Contract  to  Carry  Mails — 
Agreement  with  Gorernmejd  Department  for  Use 
of  Pier — Collateral  Agreement  to  allow  Use  of 
Berth — Sanctioning  User  of  Pier  by  Other 
Steamers — Additional  Burden  throivn  on  Mail 
Contractors.] 

Held — upon  the  construction  of  the  con- 
tract between  the  Crown  and  the  City  of 
Dublin  Steam  Packet  Company  as  to  the 
carriage  of  mails  beween  Holyhead  and  Kings- 
town, that  the  company  were  not  entitled  to 
1  the  sole  and  exclusive  use  of  Carlisle  Pier  at 
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IV'.  Construction — Continued. 
Kingstown,  or  any  other  part  thereof,  but  were 
only  entitled  to  such  use  thereof  as  might  be 
reasonai)ly  necessary,  having  regard  to  all  the 
circumstances,  during  and  lor  the  purposes  of 
the  contract,  and  that  the  company  were 
entitled  not  to  be  impeded  in  such  use  by  or  on 
behalf  of  the  Crown. 

Held  further — that  it  had  not  been  ■firoved 
that  at  the  date  of  their  Petition  of  Itight  the 
rights  of  the  suppliant  company  had  been  in- 
fringed  by  the  Crown. 

Decision   of  C.  A.  (24   T.  L.  R.  7')8)  reversed 
(Loril  Ashbourne  dissenting). 
Attorney- General  r.  City  of  Dublin  Steam 
[Packet  Co.,  25  T.  L.  K.  096— H.  L. 

V.  FORMATION. 

See  also  Insurance,  Xo.  12. 

8.  Verbal  Contract  Proved  hi/  Siihse/juent 
Letter  and  Acta  of  Partiex.'] — Where  defenders, 
following  on  verbal  negotiittions  between  their 
manager  and  the  [)ursuers,  received  a  letter 
from  the  pursuers  in  the  form  of  an  order  for 
goods,  to  which  they  did  not  reply  for  a  space  of 
six  weeks,  and  when  replying  did  not  reject  it 
as  an  offer  to  purchase,  but  asked  for  delay 
in  the  execution  of  the  "  conditional  order  :  " 

Held — that  the  letter  was  not  merely  an 
offer  to  purchase,  which  required  acceptance  by 
the  defenders,  but  was  an  order  assuming  the 
existence  of  a  prior  verbal  completed  contract  of 
sale  of  the  goods. 

Barry,  Ostlere,  and  Shepherd,  Ld.  r.  The 

[Edinburgh  Cork  Importing  Co.,  [UtOD] 

S.  C.  1113  ;  16  Sc.  L.  K.  751— Ct.  of  Sess. 

VI.  ILLEGALITY. 

9.  Indciinutij — Joint  Tortfensorx — Indemnity 
to  Printers  ogaind  Lthel  Actiomt.'] — The  plain- 
tiffs published  a  newspaper  for  defendants,  who 
agreed  to  indemnify  them  against  claims  in 
respect  cf  a'ly  libellous  matter. 

An  action  fur  litjel  was  brought  against 
both  plaintiffs  and  defendants. 

Held — that  the  plaintiffs  (who  paid  money  to 
compromise  the  libel  action)  could  not  recover  on 
the  indemnity  against  the  defendants,  an  agree- 
ment by  one  of  two  joint  tortfeasors  to  indem- 
nify the  other  in  respect  of  a  wrongful  act 
committed  by  both  not  being  enforceable. 

Smith  (W.  H.)  &  Sox  r.  Clinton,  99  L.  T. 
[810  ;  25  T.  L.  II.  31— Lord  Coleridge,  J. 

10.  Public  Policji — Husband  and  Wife — 
SejHtration — Covenant  Inj  Husband  to  Pai/  Sum 
to  Wife  if  Wife  obtained  Separation.  Order — 
S'paration  Order  Made — JCufht  of  Wife  to  Sue 
on,  Covenant.'\ — A  married  woman  obtained  a 
separation  oriler  against  her  iuisband.  Subse- 
quently a  deed  was  executed  by  whicli.  on  the 
return  of  the  wife  to  coiiabitation  with  the 
husband,  the  latter  covenanted  to  treat  her  pro- 
perly, and  if  a  separation  order  was  again  made 
between  the  parties  that  he  would  pay  her  a 
sum  of  £1.50.    The  husband  having  thereafter 


assaulted  his  wife,  she  oljtained  a  separation 
order,  and  then  brought  this  action  to  recover 
the  £150  under  the  covenant  of  the  deed. 

Held — that  the  covenant  was  not  contrary 
to  public  policy  and  that  the  wife  was  entitle<l 
to  recover. 

Harrison  v.  Harrison,  [19(t9]   W.  X.  206; 
[101  r.  T.  (i3S  :  2C.  T.  L.  I{.  2li— Walton.  J. 

YII.  IMPOSSIBILITY  OF  PERFORMANCE. 

11.  Money  Paid  in  Pnrxuance  of  Contract.^ — 
The  defendant  contracted  with  the  plaintiffs  to 
take  a  tug  and  two  ligliters  in  tow  from  this 
country  to  Ilio  de  Janeiro.  Kventually  the 
voyage  hail  to  be  abandoned,  as  the  tug  was 
incapable  of  performing  the  voyage  under  her 
own  steam  with  the  two  lighters  in  tow.  At 
the  time  the  contract  was  entered  into  both 
parties  believed  that  the  tug  was  capable  of 
performing  the  voyage. 

Held — that  the  contract  was  void  ab  initio'; 
that,  the  consideration  for  the  contract  having 
failed,  the  sum  paid  in  advance  to  the  defendant 
in  part  payment  of  the  contract  must  be  returned 
by  him  ;  and  that  none  of  the  other  moneys 
expended  by  the  plaintiffs  or  the  defendant  in 
attempting  to  carry  out  the  contract  were 
recoverable. 

The   Salvador   (No.    1).   25  T.  L.   R.  384— 

[Deane,  J. 

12.  Warranty — Money  Paid  in  Pursuance  of 
Contract.] — The  defendant  contracted  with  the 
plaintiffs  to  take  a  tug  and  two  lighters  in  tow 
from  this  country  to  Iliode  Janeiro.  The  defen- 
dant had  to  abandon  the  voyage  as  the  tug  was 
incapable  of  performing  it  umler  her  own  steam 
with  the  two  ligliters  in  tow.  The  voyage  had  been 
previously  attempted  and  abandoned.  [See  The 
Salvador  {Xo.  1)  [sujira).]  Some  ballast  had  then 
been  put  into  tlie  tug,  and  the  defendant  alleged 
that  the  plaintitls  had  warranted  that  the  tug 
and  lighters  were  fit  for  the  voyage.  Deane,  J. 
held  (25  T.  L.  1!.  885)  that  there  had  been  no 
warranty  ;  that  the  contract  was  void  ab  initio  ; 
and  that  the  money  paid  to  the  defendant  in 
part  payment  of  the  contract  must  be  repaid  by 
him  to  the  plaintiff's.  'The  defenilant  appealed 
from  the  latter  part  of  the  judgment. 

Held — that  the  question  whether  the  i)lain- 
tiffs  had  impliedly  warranted  to  the  defendant 
that  tiie  tug  and  lighters  were  capable  of  per- 
forming the  voyage  or  whether  the  defendant 
took  upon  himself  the  risk  of  the  wlmle  venture 
had  not  been  triel.  and  that,  therefore,  there 
must  be  a  new  trial. 

The   Salvador   (No.    2),    25   T.    L.  II.  727— 

[C.A. 

On  retrial.  Held — that  the  moncj^  paiil  to  the 
defendant  had  been  paid  under  a  mistake  of 
fact,  both  j)arties  having  believed  on  entering 
into  the  contract  tiiat  the  tug  w.ns  capable  of 
doing  that  which  in  fact  she  was  not  capable  of 
doing,  tliat,  therefore,  there  was  no  contract, 
and  that  tbc  plaintiffs  were  entitled  to  recover 
the  money  back. 

•2i>  T.  L.  Pt.  149— Bigham,  Pres. 
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VII r.  RECTIFICATION. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  STATUTE  OF  FRAUDS. 

[Xo  paragraphs  in  thi.-,  vol.  of  the  Digest.] 

X.  UNDUE  INFLUENCE. 

See  also  Equity,  II. 

13.  Ilunhand  and  Wife — Wife  Surety  for  Hus- 
h(tnd — Premniption.'] — The  relation  of  husband 
and  wife  does  not  raise  a  presumption  of  undue 
influence  ;  and  a  mortgage  by  a  wife  to  secure  a 
husband's  debts  is  not  void  mereJj'  because  she 
had  no  independent  advice. 

Bank  of  Africa,  Ld.  r.  Cohen,  [1909]  W.  X. 

[.50  ;  100  L.  T.  295  ;  25  T.  L.  R.  285  ;   53  Sol. 

Jo.  2<38— Eve,  J. 

See  S.  C.  under  Conflict  of  Laws  («)  (Xo.  2). 


CONTRACTOR. 

See  Builders,  etc. 


CONVERSION. 

See  Trover  and  Conversion. 
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1.  Court  Rolls  .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Generally      .        .        -        ,        .108 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Manorial  Customs  and  Tenures  108 

IV.  Rights    of   the    Lord    of    the 

Manor 108 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

I.  COURT  ROLLS. 

/^^J  paragraphs  iii  this  vol.  of  the  Digest.] 

II.  GENERALLY. 

[Nu  paiagrnphs  in  this  vol.  of  the  Digest.] 

III.  MANORIAL  CUSTOMS  AND  TENURES. 

See  Compulsory  Purchase,  Xo.  1. 

IV.  RIGHTS     OF     THE     LORD      OF     THE 

MANOR. 

[No  paragraphs  in  this  vol.  of  the  Diticst.l 


CONVERSION   AND  RECON- 
VERSION IN  EQUITY. 

See     rERPETUITlES.      Xo.     1  ;        TRUSTS, 

ivo.  10  ;  Wills.  Xos.  47,  48. 


CONVEYANCES. 

See  Deeds  and  Other  Instruments  ; 
Equity  ;  Fraudulent  and  Volun- 
tary   Conveyances ;    Real    Pro- 

perty  AND  Chattels  Real;  Sale,     ^I-  Reports  in  Newspapers 
of  Land.  '"  ' 


CONVICTIONS. 

See  Criminai,  Law  and  Procedure. 


CONVICT'S   PROPERTY. 

See  Criaiinal  Law. 


COPYRIGHT  AND  LITERARY 

PROPERTY. 

col. 
I.  Assignment 108 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Books 108 

III.  Catalogues 109 

[Xo"paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Designs 109 

[Xe  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Dramatic  Pieces    ....  lo!) 
VI.  Encyclopaedia         ,        .        .        .lie 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Letters no 

[Xo  paragrajihs  in  this  vol.  of  the  Digest.] 

VIII.  Music no 

IX.  Photographs no 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Pictures no 

[X"o  paragraphs  in  this  vol.  of  the  Digest.] 

.  110 
[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Sculpture no 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  Various 110 

[Xo  paragraphs  in  this  \ol.  of  the  Digest.] 

I.  ASSIGNMENT. 

[No  paragrajihs  in  this  vol.  of  the  Digesl.] 

II.  BOOKS. 

1.  Copijrifilit  in  Title  <f  Jionli — Infrinfjemevt 
—  ln}uncttnn.'\— kxi  injunction  will  not  be 
granted  to  restrain  the  sale  of  a  book  on  the 
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II.  Books — Continued. 

ground  that  it  bears  the  same  title  as  a  book 

written  by  the  plaintiff. 

Diclis  V.    Yates  ((1881)   18  Ch.  D.   7C. ;    oO 
L.  J.  Ch.  809  ;  44  L.  T.  6fi0— C.  A.)  followed. 
Crotch  r.  Arnold,  54  Sol.  Jo.  49— Eady,  .1. 

2.  Title  of  Pnhli cation— Posaing  Ofi'—Funcn 
Xame— Executor  of  Inventor— Moral  Fi(fJif.]—A 
supposed  moral  "right  to  use  a  fancy  name 
associated  with  an  imaginary  character,  which  is 
claimed  by  the  executor  and  universal  legatee 
of  the  inventor  of  the  name,  does  not  justify  the 
revival  after  many  years  of  the  Tiame  in  connec- 
tion with  a  pubUcation  which  i^  by  the  use  of 
the  name  likely  to  be  confused  with  and  passed 
off  as  the  publication  of  those  who  have  con- 
tinuously used  the  name  in  connection  with  their 
periodical  publications. 

Picture  Press,    Ld.    r.    Ross,    Times,   Feb- 
[ruary  2rjth,  1909— Joyce,  J. 

HI.  CATALOGUES. 

[Xo  parairraiihs  in  this  vol.  of  tlio  Digest.] 

lY.  DESIGNS. 

(No  parai;rai>lis  in  tlii.';  vol.  of  the  Digost.] 

V.  DRAMATIC  PIECES. 

3.  Cinematograph—Sale  of  Films— Pantomime 
Shctcl,  —  Infringement  —  "  Cansc  to  he  Repre- 
Kt'utcd"— Dramatic  Copyright  Art,  1833  (3  &  4 
Will  4,  c.  15),  s.  1.] — The  manufacturer  of  a 
cinematograph'  film  photographed  from  living 
persons,  which  when  thrown  upon  a  sheet  is  a 
reproduction  of  a  dramatic  piece,  does  not  by 
merely  selling  the  films  to  purchasers  "  repre- 
sent or  cause  to  be  represented"  the  dramatic 
piece  within  the  meaning  of  the  Dramatic  Copy- 
rif^ht  Act,  1833,  although  he  knows  that  the 
fifmsare  bought  for  the  purpose  of  being  exhibited 
at  places  of  dramatic  entertainment. 

Decision  of  Jelf,  J.  (99  L.  T.  114  ;  21  T.  L.  K. 
.588  ;  .■j2  Sol.  Jo.  499)  atfirmed. 
Karxo    r.  Pathe  Freres,  100  L.  T.  260;  25 
[T.  L.  R.  242  ;  53  Sol.  Jo.  228— C.  A. 

4  Ri(iht  of  Representation  —  Infringement  — 
Sole  Licensee— Title  to  -S«c.]— The  owner  of  the 
copyright  of  a  play  granted  to  the  plaintiff  ••  the 
sole  licence"  to  produce  the  play  for  twelve 
months,  except  in  London  and  suburbs.  Ihe 
plaintiff  sued  the  defendant  for  having,  without 
his  sanction,  produced  the  play  at  Manchester. 

HKI^D_that,  as  the  plaintiff  did  not  hold  an 
assionment  of  the  acting  rights  but  only  a  "  sole 
licence,"  he  had  no  title  to  sue  in  his  own  name. 

NEILSON  r.  IIORNIMAX  AND  OTHERS,  25  T.  L.R. 

[684— Ridley,  J. 

Affirmed  on  Appeal,  Times,  December  17th— 
C.  A. 

5.  Dramatic  Sketch— Dance— Infringement- 
Passim/  C./f'.]- The  plaintiff  brought  an  action 
for  an  injunction  and  damages  on  account  of  the 
alleged  infringement  by  the  defendant  of  the 
plaintiff's  rights  in  a  dancing  sceua  or  dramatic 


sketch,  which  mainly  consisted  of  a  dance  in 
imitation  of  an  inanimate  doll.  The  plaintiff 
also  alleged  that  the  defendant  had  held  out  the 
sketch  jievformed  by  her  as  being  that  of  the 
plaintiff's. 

Held— tliat  the  case  was  not  distinguishable 
from  'Tafe  v.  Fidhrooh  ([1908]  1  K.  P..  821  ;  77 
L.  J.  K.  B.  577  ;  98  L.  T.  70(5  ;  24  T.  L.  R.  347  ; 
52  Sol.  Jo.  279— C.  A.)  and  that  the  plaintiff 
coulil  have  no  statutory  monopoly  in  the  nature 
of  a  copyright  in  the  dance  in  question. 

Tate  V.  Fidhrooh  (jsiqira)  followed. 

Held  further— that  on  the  evidence  the 
defendant  was  no  party  to  any  passing  off  of  her 
entertainment  as  that  of  the  plaintiffs,  if  any 
such  passing  off  had  taken  place,  and  was  there- 
fore entitled  to  judgment. 

Bishop  v.  Yiviana  &  Co.,  Times,  .January  15th, 
[1909— Channell,  J. 

VI.  ENCYCLOPEDIA. 

[Xo  i.ara;^'raiihs  in  this  vol.  of  the  Digest] 

VI I.  LETTERS. 

[Xo  paragraphs  in  this  vol.  of  the  Digest. 


VIII.  MUSIC. 

6.  '' Misical  WorW—Pcrforatetl  Music  Roll 
— Pirated  Co/)>/— Musical  (Sum mar g  Proceed- 
ings) Copyright  Act.  1902  (2  Edw.  7,  c.  15)— 
Mu.<tical  'Copyright  Act,  19n(!  (6  Edw.  7, 
f._  ■MV).'] — A  perforated  music  roll  which  is  capable, 
when  put  on  a  mechanical  instrument,  of  repro- 
ducing the  notes  of  the  pianoforte  accompani- 
ment of  a  copyright  song  is  not  a  ''  pirated  copy 
of  a  musical  work"  within  the  meaning  of  the 
Musical  (Summary  Proceedings)  Copyright  Act. 
1902,  and,  therefore,  cannot  be  seized  under  the 
provisions  of  that  Act  as  a  pirated  copy  of  a 
musical  work. 

Boosey  v.  Whiqht  ([1900]  1  Ch.  122  ;  69  L.  J. 
Ch.  i\Q  ;  81  L.  T.'571  ;  16  T.  L.  R.  82  ;  48  W.  R. 
228)  followed. 
Mabe  r.  Connor.  [1909]  1  K.  B.  515 

[K.  B.  342  ;  100  L.  T.  449  ;  73  J.   1 


T.  L. 


78  L.  J. 

109  ;  25 

R.  217— Div.  Ct. 


IX.  PHOTOGRAPHS. 


[Xo  paragiapl 


this  vol.  of  the  Dige.st.j 


X.  PICTURES. 

(Xo  ]iarai:raphs  in  this  vol,  of  the  Digest.] 

XI.  REPORTS  IN  NEWSPAPERS, 

|Xn  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  SCULPTURE. 

[No  p.araRraphs  in  this  vol.  of  the  Digest) 

XIII.  VARIOUS. 

[No  paragraphs  in  this  vol.  of  the  Digi-st.] 


CORONERS. 

1.  Inquest  held  Same  Dag  as  Rodg  Found  — 
Open  ^'erdict — Suhsequent  Sus/>iciou  of  Fnul 
pi„,l—Orilerfor  S,-c«nd  Inquest-Coroners  Act, 
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CoToneis— Co /it  ini<  fid. 

1887  (.")0  &  51  Vict.  c.  71),  s.  G  (1).]— The  body 
uf  a  girl  was  found  in  a  pigsty  in  a  burned  and 
charred  condition.  An  incjuest  was  held  on  the 
same  day.  There  was  no  medical  evidence,  and 
the  jury  returned  an  open  verdict.  Subsequently, 
suspicion  of  foul  play  having  arisen,  the  jury 
expressed  to  the  coroner,  through  their  foreman, 
their  dissatisfaction  with  their  verdict.  The 
coroner  communicated  with  the  Home  Office, 
and  an  order  was  made  for  the  exhumation  of 
the  body. 

On  the^e  facts  the  Court,  on  an  application 
under  sect.  6  (1)  of  the  Coroners  Act,  1887,  by 
the  fiat  of  the  Attorney-General,  made  an  order 
qu.ishing  the  impiisition  found  by  the  coroner's 
jurv.  and  commanding  a  second  inquest  to  be 
held. 

11.   r.  Wood,  Ex  paute  Atchekley,  73  J.  P. 

[10— Div.  Ct. 


CORPORATIONS. 

1.  Lin-iil  E(liic(ttioiL  Autlutntij  —  County 
Jforouf/h — "  The  Council  " — Conrei/anre — C^uasi- 
Corpnnttion  —  Education  Act,  1902  (2  Edw.  7, 
c.  42),  s.  1.]— In  the  Education  Act,  1902,  the 
expression  "  the  council,"  in  reference  to  a 
county  borough,  means  the  mayor,  aldermen,  and 
burgesses  acting  by  their  council,  who,  therefore, 
can  acquire  and  hold  real  estate  and  are  the 
l)roper  body  to  whom  a  conveyance  should  be 
made  for  the  purposes  of  the  Education  Acts. 
Where  a  quasi-corporation  is  crciited  by  statute, 
express  terms  and  apt  language  are  usually 
employed. 

In  ee  a  Contract  Betwebn    the    Leeds 

[Institute  OF  Science,  etc.,  and  the  Leeds 

City  Council.  [1909]  1  Ch.  .^00  ;  78  L.  J.Ch. 

321  ;  100  L.  T.  408  ;  73  J.  P.  201  ;  25  T.  L.  R. 

297  ;  7  L.  G.  R.  912— Eady.  J. 

2.  Inspection  of  JiooVs  hij  Memler — General 
Bight  of  Inspection.'] — An  inspection  of  the 
books  of  a  corporation,  which  is  not  governed  by 
the  Companies  Acts,  will  only  be  allowed  on  the 
application  of  a  member,  where  it  is  shown  that 
such  inspection  is  recjuisitc  with  reference  to 
some  sptcitic  dispute  or  question  depending  in 
which  the  member  has  a  special  interest  different 
from  that  of  the  other  members,  that  is,  where 
the  member  has  a  definite  purpose  or  object  of 
his  own  ;  and  the  inspection  will  only  be  granted 
to  such  an  extent  as  may  be  necessary  for  the 
particular  occasion. 

n.  v.  Merchant  Tai'ors  Co.  ((1831).  2  1!.  c*«:  Ad. 
115)  followed. 
The  Bank   of  Bombay  r.   Suleman    Sojiji, 

[L.  R.  .35  Ind.   App.    130;  99  L.   T.  62;    24 
T.  L.  R.  698— P.  C. 

3.  Limited  Comjin ny—Liahilit ij  to  Conviction — 
Iloijue  and  Vaf/aliond  —  Lotteries  Act,  1823 
(4  Geo.  4.  c.  60),  fs.  41,  62,  ()7 — Sum  man/ 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  4 
—Interpretation  Act,  1SS!»  f52  &  53  Vict.  c.  63), 
.<.-.  2.] — A  limited  compiny  is  not  liable  to  be 


convicted  as  a  rogue  and  vagabond  under  sect.  41 
of  the  Lotteries  Act,  1823. 

Hawkb  r.  E.  HuLTON  ..<c  Co..  Ld.,  [1909]  2 
[K.  B.  93  :  78  L.  J.  K.  B.  633  ;  100  L.  T.  905  ; 
73  J.  P.  295  ;    25  T.  L.  R.  474  ;  16  Manson, 

164— Div.  Ct. 


CORRUPT   PRACTICES. 

See  Elections. 


COSTS. 


-SVr  I'RACTICE,  XXUl.  ;    SOLICITORS,  V.  ; 

also  Arbitration;  Bankruptcy 
AND  Insolvency  ;  Bills  of 
Exchange;  Contempt  and  At- 
tachment ;  County  Courts ; 
Criminal  Law  and  Procedure  ; 
Execution,  etc. 


COUNSEL. 

See  Barristers. 


COUNTERCLAIM. 

Sec  Set-off  and  Counterclaim. 


COUNTY  COURTS. 

I.  Courts,  Judges,  and  Officers 

II.  Jurisdiction  and  Law. 

(^/)  General     .... 
INo  iiar.ij,'rai)lis  in  this  vol.  of  the  Digest.] 

(i)  Remitted  Actions 
|No  paragraphs  iu  this  vol.  of  the  Digest.] 

III.  Procedure. 

(rt)  General    .... 
iNo  raiagrnpl'S  i"  l'''s  vol.  of  tlie  Digest.] 
(/y)  Statutory  Defences    . 
|N()  ])aragi-aphs  in  this  vul.  of  the  Digest.] 

IV.  Costs 

\'.  Execution        .... 

VI.  Attachment  ok  Debts  . 

|.\o  paragrajilis  in  this  \ol.  uf  the  Digest.] 

VII.  Judgment  Summons 

VIII.  Appeals 

Sec   also   Admiralty  :     Bankruptcy  ; 
Master  and  Servant. 

1    COURTS,  JUDGES  AND  OFFICERS. 

1.  Urgistrar — Lnterinij  vp  .Judgment  on  Signed 
Admission — Statement  Siqned  hy  Agent  of  Defen- 
dant—Counti/  Courts  Act,  1888  (51  &  52   \'ict. 
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1.  Courts,  Judges  and  Officers — ContinHcd. 
c.  43),  .v.s\  Its,  'J9.]— Under  sects.  98  and  '.)'.)  of  the 
County  Courts  Act,  1888,  tlie  Kesistrar  cannot 
enter  up  judj^ment  for  the  phiintirt'  upon  a  state- 
ment admitting  the  debt  or  demand  which  lias 
been  signed  liy  an  agent  of  the  party  against 
whom  the  phiint  has  been  entered  :  the  liegistrar 
can  only  act  upon  a  statement  which  has  been 
signed  by  the  party  himself. 

K.  v.  His  IIonouk  Judgi-:  Mulligan.  2.'»  T.  L.  IJ. 

[341  — Div.  Ct. 

II.  JURISDICTION  AND  LAW. 

See  Practice,  No.  28. 
(a)  General. 

[No  1  iiui;.];.!  lih  111  tliis  vol.  ol  llie  IMjiCst.] 

(b)  Remitted  Actions. 

(No  l)ar;ij;ini  lis  in  lliis  vul.  ol  llu;  Di-t'st.] 

III.  PROCEDURE. 

See  Criminal  Law  and   Procedure, 
No.  G."> ;  Master  and  Servant. 

(a)  General. 

|N"  |:.i;-i;ii  l.>   i.  ilii>  \ol.  of  Uic  Digest.] 

(b)  Statutory  Defences. 

[No  iirira^'iaplis  in  tliis  vol.  of  the  Digest.] 

IV.  COSTS. 

2.  Lump  Sum  Awtirdid  without  Taxation — 
Jurisdiction— County  Courts  Act,  1888  (.51  &  .52 
Vict.  c.  43),  .«.  113,  118.]— A  county  court 
judge  is  not  entitled  to  allow  a  party  a  lump  sum 
for  costs  without  taxation,  the  taxation  pro- 
vided for  by  sect.  118  of  the  County  Courts  Act, 
1888,  being  a  condition  precedent  to  the  appor- 
tionment of  the  costs  between  the  parties  by  the 
judge  under  sect.  113  of  the  Act. 

GoLDiNu    V.    Smith,    128     L.    T.    Jo.    172— 

[Div.  Ct. 

V.  liXECUTION. 

3.  Payment  to  BaiUJf  hij  Claimant — '•  Amount 
of  the  Value  of  the  (roods  Claimed" — Payntent  oj 
Larger  Sum — Pufy  of  Jiailijf'  to  Withdraw  from 
Possession — County  Courts  Act,  1888  (51  it  52 
Vict.  c.  43),  *■.  156.] — A  claimant  who  had  put  in 
a  claim  to  goods  seized  by  the  high  bailiif  of  a 
county  court  on  a  warrant  of  execution  for 
£18  12.'>-..  on  September  7th,  1908,  deposited 
with  the  high  bailiff  the  sum  of  £26  under 
sect.  156  of  the  County  Courts  Act,  1888,  as  the 
amount  of  the  value  of  the  goods  claimed.  The 
high  bailiff,  who  accejited  this  sum.  and  paid  it 
into  Court,  did  nut  withdraw  from  the  possession 
of  the  goods,  but  continued  in  [lossession  of  them 
until  October  3rd,  1908,  when  the  execution 
creditor  admitted  the  title  of  the  claimant 
to  the  goods.  On  taxation  the  high  bailiff 
claimed  from  the  execution  creditor  ))Ossession 
fees  from  September  7th  to  October  3rd. 

Held— that  the  high  bailiff  was  not  entitled 
to  these  possession  fees. 
Newsum  r.  James.  [19U9]  2  K.  B.  384  ;  78  L.J. 

[K.  B.  761  :  100  L.  T.  852  ;  53  Sol.  Jo.  521— 

Div.  Ct. 


VL  ATTACHMENT  OF  DEBTS. 

[No  iKua;_'r;iiilis  in  lliis  \ol.  of  llic  Dij^est.] 

VU.  JUDGMENT  SUMMONS. 

4.  Default  of  Apiwarance — Fine — Ai>pl\catioii 
of  Fine  in  Part  Paijmrnt  of  Judyment  Debt — 
County  Courts  Act.  l'S88  (51  &  52  Vict.  c.  43), 
.s'.  111.] — A  line  imposed  on  a  debtor  who  fails  to 
appear  to  a  judgment  summons  is  api)licable 
towards  indemnifying  the  creditor  only  against 
any  loss  that  he  may  actually  have  sustained  by 
reason  of  the  default,  and  there  is  no  jurisdiction 
in  a  count}'  court  judge  to  order  the  fine  to  be 
applied  in  reduction  of  the  debt. 

R.  1-.  Snagge,  [1909]  1  K.  B.  644  ;  78  L.  J.  K.  B. 

[562;  100    L.   T.   311  ;  25  T.  L.  K.   313;   .53 

Sol.  Jo.  285— C.  A. 

VIII.  APPEALS. 

Sea  also  ilASTER  AND  Servant. 

5.  Appeal  to  Judge  from  Order  of  Registrar — 
Defendant  Liring  at  a  Distance  —  Plaintijf 
Ordered  to  f/ire  Security — County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  7i~County  Court 
Rules,  1903  a?id  1904,  Ord.  12,  rr.  9  and  11  (8).] 
—  Where  a  plaintiff  has  obtained  leave  to  bring 
an  action  in  tiie  coantj'C(»urt  of  a  district  where 
his  cause  of  action  wholly  or  in  part  arose,  under 
sect.  74  of  the  County  Courts  Act,  1888,  and  the 
defendant,  residing  more  than  twent}'  miles  from 
the  Court,  sends  to  the  Registrar,  pursuant  to 
Ord.  12,  r.  9,  of  the  County  Court  Rules,  1903 
and  1904,  an  affidavit  which  appears  to  the 
Picgi-itrar  to  disclose  a  good  defence  upon  the 
merits,  and  the  Registrar  orders  the  plaintiff  to 
dej)Osit  in  Court  the  sum  of  £20.  no  appeal  lies 
to  the  county  court  judge  under  Ord.  12,  r.  11  (8), 
from  the  Registrar's  decision. 

Porter  v.  London  and  Manchester  insur- 
[ance  Co.,  [1909]  2  K.  B.  30  ;  78  L.  J.  K.  B. 
673  ;  100  L.  T.  848  ;  53  Sol.  Jo.  342— Div.  Ct. 

6.  Xew  Trial — Discretion  of  County  Court 
Judge  to  Grant  Xew  Trials — Count//  Courts  Act. 
1888  (51  A:  52  Vict,  c.  43).  s.  93.]— the  power  to 
grant  new  trials  conferred  upon  the  judges  of 
county  courts  by  sect.  93  of  the  County  Courts 
Act,  1888,  is  not  an  absolute  jiower  to  be  exercised 
upon  any  grounds  which  the  juilge  may  think  fit, 
but  is  subject  to  the  power  to  grant  one  for  such 
reasons  in  law  as  a  s:iperior  Court  would  deem 
sufficient  for  a  new  trial. 

Murtaqhv.  Barrii  ([1890]  24  Q.  B.  D.  632  ; 
59  L.  J."Q.  B.  38s";  38  W.  K.  .526— Div.  Ct.) 
approved  (Moulton,  L.J.,  dissenting). 

Dean  and  Another  r.  Brown,  [1909]  2  K.  B. 

[573;   78  L.  J.   K.  B.  840;  101  L.  T.  221  :  .53 

Sol.  Jo.  615— C.  A. 
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I.  yot'ico  of  Ajijieitl — Coin  put  (if  ion  of  Time — 
Sunday — MiniorK  Court  of  London  Procedure 
Art,  18.")7  (20 '&  21  Vict.  e.  clvii.),.*.  S.J -Sunday 
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two  days  within  which  notice  of  appeal  has  to 
be  <jiven  under  sect.  8  of  the  Mayor's  Court  of 
London  Procedure  Act,  1857. 

II.  v.  MiddJese.v  Juriices  (  (1848)  17  L.  J.  M.  C. 
1 1 1)  followed  and  applied. 

Milch  r.  Frakkau  &  Co.,  Ld.,  [1!)09]2  K.  B. 

[100  ;  78  L.  J.  K.  B.  .5fiO  ;  100  L.  T.  1002  :  25 

T.  L.  E.  -198  ;  58  Sol.  ,Jo.  577— Div.  Ct. 
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Criminal  Law  and  Procedure—  Contin 

III.  Convict's  Property 

[No  paragraphs  in  tins  vol.  of  tlie  Di] 

IV.  Criminal  Appeals. 

(d)  Generall}^ 

{h)  Appeal  against  Sentence  . 
('•)  Ai)i)eal  on  Facts 

(No  ]jn7.a;;iai  lis  in  lliis  vol.  of  tlift  Pi 

{(l)  Bail 

(e)  Fresh  Evidence 
(/ )  Insanity  .... 
(17)  Mistakes  of  Judge     . 
(h)  Practice    .... 
(/■)  IiOgues  and  Vagabonds     . 

,s>r  aho  ^Magistrates. 


1.  GENERALLY. 

(a)  Capacity  to  Commit  Crime. 

l^..  p.K.tl^'l  ''"  '1'   tl'l--'  \<il.   Ol  till-  iMyrsl.) 

(b)  Evidence. 

Ser  iilxo  Nos.  ."1,  r.!t,  C.l,  70,  7.-).  1C>,  07,  08 
lie,  infra ;  Magistrates,  Nos.  12,  13. 

1.  CorriiJ/nrafinn — AcrompVirr — Police  Spy  — 
"Agent  Provocateur."] — A  police  sp}",  or  '^  tKjenf 
proroctitcu)',"  is  not  an  accomplice,  and  the 
practice  that  a  jury  should  not  act  on  the 
uncorroborated  evidence  of  an  accomplice  does 
not  apph'  to  the  case  of  such  a  person. 

li.  V.  MuIUns  (12  J.  P.  776  ;  3  Cox,  C.  C.  526) 
followed. 

K.  r.  Bickley,  78  J.   P.  239  :  53   Sol.  Jo.  402— 

[C.  C.  A. 

2.  Dnnihenneitii  axa  Defence — Crime  Involving 
Intent — lielnittal  of  Premmptio7i.'\ — Formei'ly 
drunkenness  or  denientin  uffectata  was  held  not 
to  excuse  the  commission  of  any  crime  ;  but  by  a 
series  of  decisions,  dating  from  1819,  in  cases 
where  the  crime  was  one  where  it  was  necessary 
to  show  intent,  the  Courts  have  held  that  the 
drunkenness  of  the  prisoner  is  a  material  con- 
sideration. The  language  in  the  cases  is  not  the 
same,  but  the  decisions  are  not  irreconcilable,  nor 
do  they  express  different  doctrines. 

A  man  is  taken  to  intend  the  natural  conse- 
quences of  his  acts.  This  presumjition  may  be 
rebutted  (1)  in  the  case  of  a  sober  man,  in  many 
ways  ;  (2)  in  the  case  of  a  man  who  is  drunk,  by 
showing  his  mind  to  have  been  so  affected  by  tlie 
(hiuk  he  had  taken  that  he  was  incapable  of 
knowing  that  what  he  was  doing  was  dangerous, 
i.e..  likely  to  inflict  serious  injury.  If  this  be 
proved,  the  presumption  that  he  intended  to  do 
grievous  bodil}'  harm  is  rebutted. 
R.  r.  Meade,  [1900]  1  K.  B.  895  ;  78  L.  J.  K.  B. 

[476  ;  73  J.  P.  239  ;  25  T.  L.  R.  359  ;    53  Sol. 
Jo.  378— C.  C.  A. 

7.  Ecidcnce  of  PriKoner — Croits-exnmination ax 
to  I'revionst  Convictions — Crimirud  IJiidence  Act. 
1898  (61  &:  62  Vict.  c.  36),  s.  1  (./')  (ii.).]— The 
prisoner  was  indictctl  for  a  rape  upon  a  woman 
of  full  age.  Sworn  as  a  witness  upon  his  own 
behalf,  he  alleged  that  the  acts  complained  of 
took  place  with  the  consent  of  the  prosecutrix. 


Held — that  this  was  not  a  defence  such  as  to 
involve  imputation  on  the  character  of  the 
prosecutrix  witliin  the  meaning  of  the  Criminal 
Evidence  Act.  1808.  s.  1  (f)  (ii.).  so  as  to  entitle 
the  prosecution  to  cross-examine  as  to  pievious 
convictions. 

11.  V.  Fi.'iher  {Tmie.t.  January  3 1st.  1880) 
dissented  from. 

R.  V.  Sheetian.  72  J.  !'.  2.32  :  24  T.  L.  R.  4.->9  ;  21 
[Cox,  C.  C.  561— .lelf.  J. 

4.  Cro/i.i-e.rii  mi  nation  of  Pri.ioner  as  to  Charac- 
ter— Imj/iitafion  on  Character  of  Witne.^.<t  for 
Prosecution — Criminal  Evidence  Act.  1898  (61  k 
62  Vict.  c.  36),  s.  1.]  —  A  statement  by  the 
prisoner  that  the  police  constable  who  was 
giving  evidence  against  him  was  telling  lies. 

Held — not  to  be  an  imputation  upon  the 
police  constable's  character  within  the  meaning 
of  sect.  1  (,/')  (ii.)  of  the  Criminal  Evidence  Act, 
1898,  so  as  to  entitle  the  prosecution  to  question 
the  prisoner  as  to  his  previous  character. 

Ii.  V.  lionse  ([1904]  1  K.  B.  184)  followed 
R.  V.  Grout,  26  T.  L.  U.  60— C.  C.  A. 

5.  Cross-c.ra  mi  nation  of  Pri.ioner  as  to  Other 
Offence — Imputation  on  Chararter of  Witnc.<tsfor 
Prosecution  -Criminal  Evidence  Act,  1898  (61 
&  62  Vict.  c.  36),  .<?.  1.] — The  prisoner  was 
indicted  for  rape  upon  a  girl  of  13.  He  gave 
evidence  on  his  own  behalf,  and,  in  cross- 
examin.ition,  he  was  asked  whether  the  girl  had 
invented  the  story,  to  wliicli  he  replied  that  she 
had  not  invented  it  herself  ;  and  on  being  asked 
who  had,  said  it  was  her  mother  (the  prisoner's 
wife),  who  was  a  witness  in  the  case.  In  answer 
to  further  questions  the  prisoner  said  his  wife 
wanted  to  get  rid  of  him,  and  that  he  had  heard 
his  children  say  that  another  man  had  been 
coming  to  the  house  in  his  absence.  Counsel  for 
the  prosecution  then  said.  "  You  suspect  j-our 
wife  of  immoral  relations  with  another  man,"  to 
which  the  prisoner  replied,  "  Yes.'"  Thereupon 
counsel  for  tlie  prosecution  was  allowed  to  jiut 
questions  to  the  prisoner  under  sect.  1  (/)  (ii.) 
of  the  Criminal  Evidence  Act,  1898,  as  to  his 
relations  with  another  giii  (who  was  a  witness 
in  the  case),  which,  if  established,  amounted  to  a 
criminal  offence,  but  the  prisoner  denied  those 
relations.     The  prisoner  was  convicted. 

Held — that  the  answers  given  by  the  prisoner 
in  cross-examination  were  not  necessary  for  the 
"conduct  of  the  defence,"  and  that,  as  they 
involved  imputations  on  the  character  of  a 
witness  fur  the  prosecution,  the  questions  as  to 
the  prisoner's  relations  with  the  other  girl  were 
properly  allowed. 

R,  V.  Jones,  [lOOil]  W.  N.  218  ;  26  T.  L.  R.  59 

[— C.  C.  A. 

6.  Prima  Facie  Case  for  Prosecution — Evidence 
in  Ilcbnttal — Jitirden  of  J'lvof — Proper  Direc- 
tion.'\ — The  proper  direction  as  to  onus  of  proof 
■v!\\cxc  prima  facie  evidence  has  been  given  on 
the  part  of  the  prosecution  which,  if  unanswered, 
would  raise  a  prcsumj.tion  upon  which  the  jury 
might  be  justilied  in  finding  a  verdict  of  guilty, 
and  the  defendant  has  called  evidence  to  rebut 
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I.  Generally — CoMhiued. 

that  presumption,  is  that  if  the  evidence  in 
rebuttal  raises  in  the  minds  of  the  jury  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  they 
should  acquit  him.  as  the  onus  of  proof  still  lies 
upon  the  prosecution.  If  upon  the  whole  evidence 
the  jury  are  left  in  a  real  state  of  doubt,  the 
])rosecution  has  failed  to  satisfy  ihconusoi  proof 
which  lies  ufjon  them. 

R.  V.  Stoddart.  73  J.  P.  348  ;  25  T.  L.  R.  612  ; 

[r.3  Sol.  Jo.  578— CCA. 

7.  Prisoner's — Imputations  on  Character  of 
Witness  for  Prosecution  —  Itelcrance  —  Cross- 
examination  of  Prisoner  —  Previous  Convictions 
—  Criminal  fjvidencc  Act,  18'J8  (61  &  62  Vict. 
c.  36),  s.  1  (/).] — The  appellant  was  indicted  for 
housebreaking.  The  case  for  the  prosecution 
depended  largely  on  identification.  In  the 
course  of  giving  evidence  at  the  trial  the 
appellant  stated  that  he  heard  a  police  inspector, 
who  was  a  witness  for  the  prosecution  and  who 
was  present  when  the  appellant  was  paraded  at 
the  police  station  for  the  purpose  of  identification 
by  certain  witnesses,  say  to  a  constable  something 
that  sounded  like  "  second,"  or  "  it  is  the  second  i 
one,"  and  that  the  constable  had  then  gone  out 
and  brought  in  a  witness  who  at  once  picked  out 
from  amongst  those  paraded  a  man  standing 
second  from  the  end,  but  second  from  the  wrong 
end.  The  chairman  of  quarter  sessions  held  that 
the  appellant's  evidence  involved  an  imputation 
upon  the  character  of  the  police  inspector,  and 
entitled  the  prosecution  to  cross-examine  the 
prisoner  as  to  his  character.  The  appellant 
admitted,  in  answer  to  questions  in  cross- 
examination,  that  he  had  been  previously  [ 
convicted.  The  appellant's  counsel  did  not  in 
his  conduct  of  the  case  in  any  way  impugn  the 
character  or  conduct  of  the  police  inspector,  or 
suggest  that  his  evidence  was  unreliable  and  i 
ought  not  to  be  believed.  The  prisoner  was 
convicted. 

Held — that  such  evidence   of  the  prisoner's  ' 
character  was  imi)roperly  admitted,  and  as  its 
admission  had  probably  had  the  result  of  con- 
victing the  appellant,  the  conviction   must    be 
quashed. 

If  the  nature  of  a  prisoner's  defence  involves, 
or  if  it  is  conducted  so  as  to  involve,  the  proposi-  ; 
tion   that    the   jury   ought   not   to   believe   the  \ 
prosecutor    or    a    particular    witness     for    the  ' 
prosecution,    on    the   ground   that   his  conduct 
outside  his  evidence  in  the  case  makes  him  an 
unreliable  witness,  then  it  is  necessary  that  the 
jury   should   know   also   the    character   of   the 
prisoner    who   is    giving    evidence   and   raising 
that  point. 
l{,  r.  Preston,  [1909]   1   K.  P.  568  ;   78  L.  J. 

[K.  P.  335  ;    100  L.  T.  303  ;    73  J.  P.  173  ;   25 
T.  L.  R.  280  ;  53  Sol.  Jo.  322— C  C  A. 

8.  Prisoner's — Statement  hij  Prisoner  to  Police 
Conxtahle  after  Arrest — Denial  hij  Prisoner — 
Evidence  of  Police  Constable — Adinissil/ilitj/.] — 
The  appellant  was  indicted  for  larceny  by  a  trick. 
After  his  arrest,  and  after  he  had  been  cautioned, 
he  was  asked  by  a  police  constable  where  he  got 
the  money  founil  upon  him,  and  he  replied  that 
most  of  it  was  the  proceeds  of  a  trick  similar  to 


that  for  which  he  was  arrested  and  charged.  At 
the  trial  this  was  put  to  the  appellant  in  cross- 
examination,  and  on  his  denying  its  truth,  the 
police  constable  was  called  and  gave  evidence  to 
the  above  effect.     The  appellant  was  convicted. 

Held — that  the  trial  was  not  invalidated  by 
this  evidence  having  been  admitted. 

P.  V.  Gavin  (15  Cox,  C  C.  656)  disapproved. 
R.  V.  Best,  [1909]   1  K.  B.  692  ;  78  L.  J.  K.  P. 

[658  ;  100  L.  T.  622  ;  25  T.  L.  R.  280— C  C  A. 

9.  Subpoena — Service  on  Witness  not  for  Pur- 
pose of  Obtaining  Evidence — Jurisdiction  to  Set 
Aside  Subpoena  in  Criminal  Proceed i)if/s.'\ — The 
King's  Pench  Division  of  the  High  Court  has 
juristliction  to  set  aside  a  suhpwna  served  on  a 
witness  in  a  criminal  as  well  as  in  a  civil  pro- 
ceeding, where  it  is  satisfied  that  the  person  so 
served  can  give  no  evidence  which  can  possibly 
be  relevant  to  any  issue  to  be  tried,  and  that  the 
suhj)frna  has  been  served  not  for  the  purpose  of 
obtaining  any  such  relevant  evidence,  but  for 
oiher  and  improper  purposes.  The  setting  aside 
of  the  suhjfwna  does  not  interfere  with  the  power 
of  the  judge  at  the  trial  to  make  an  order  for 

,  the  attendance  of  the  witness  if  he  thinks  such 
attendance  necessary. 

R.  r.  Paines  and  Axother,  [1909]  1  K.  B. 
[258  ;  78  L.  J.  K.  P.  119  ;  100  L.  T.  78  :  72 
J.  P.  521  ;    25  T.  L.  R.  79  ;    53   Sol.  Jo.  101— 

Div.  Ct. 

10.  Evidence  of  Accomplice — Corroboration  in 
some  Material  Particular — Corroboration  Iinpli- 
catiny  the  Accused  —  Direction  of  Judije  to 
Acquit.] — A  judge  should  direct  a  jury  to  acquit, 

I  if  the  evidence  against  the  accused  is  that  of  a 
person  put  forward  as  an  accomplice,  and  his 
evidence  is  not  corroborated  in  some  material 
particular,  that  is  to  say,  in  some  particular  that 
involves  tlie  guilt  of  the  accused. 
R.  V.  Everest,  73  J.  P.  269— C.  C  A. 

11.  Evidence  of  Accomplice — Corroboration — 
JMi  Denial  irkenCliarged.'] — Although  there  is  no 
rule  of  law  that  the  evidence  of  an  accomplice 
must  be  corroborated,  it  is  the  universal  practice 
for  the  judge  to  tell  the  jury  that  they  ought 
not  to  act  on  the  uncorroborated  evidence  of 
such  a  person. 

Where  the  only  important  evidence  for  the 
prosecution  is  the  testimony  of  an  accomplice, 
the  fact  that  the  prisoner  maile  no  answer  when 
formally  charged  by  a  police  officer,  is  not  under 
ordinary  circumstances  corroboration. 

R.  r.  Tate,  [1908]  2  K.  B.  680  ;  77  L.  J.  K.  P. 

[1043  ;  99  L.  T.  620  ;   72  J.  P.  391  ;  52  Sol.  Jo. 

699  ;  21  Cox,  C  C  693— C  C  A. 

12.  Cross-examination  of  Fellow  Prisoner — 
Crimiruil  Evidence  Act,  1898  (61  &  62  Vict. 
c.  36),  s.  1  (<').] — As  there  are  no  words  in 
sect.  1  (fi)  of  the  Criminal  Evidence  Acl,  1898, 
preventing  the  cross-examination  of  one  prisoner 
giving  evidence  on  behalf  of  another,  such  a 
cross-examination  is  right  and  proper  even 
though  the  questions  asked  have,  some  bearing 
on  the  guilt  or  innocence  of  the  prisoner  giving 
evidence. 
R.  r.  Rowland,  128  L.  T.  Jo.  171— C.  C.  A. 
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I.  GenerMj— font i tilted. 

13.  Two  Pri.iotirrs  Charged  Johitly — Evidence 
hy  one  ott  JSelmlf  of  Other — '^C'oitipctetit  WitiieHit 
for  the  De/etire" — Critiiinal  Eridrnce  Act,  1898 
(01  &  62  Vict.  e.  3G),  .v.  1.]— Where  two  piisonei's 
are  charged  jointly  in  the  same  imlictnient,  and 
one  of  thcni  gives  evidence  on  behalf  of  the  othei', 
he  is  a  ■'competent  witness  for  the  ilefence " 
within  the  meaning  of  sect.  1  of  the  Criminal 
Jlvidence  Act,  1898. 

R.  V.  McDoNELLor  McDonald,  73  J.  P.  490  ;  25 
[T.  L.  U.  808  ;  53  Sol.  Jo.  745— C.  C.  A. 

14.  Cross-e-'tt  mi  nation  «.<  to  Alleged  Prerious 
Offence— Criminul  Evidence  Act,  1898  (61  &  62 
\'ict.t\36),.<.  l(/')(i.) — Criminal  Law  Anicndiitetit 
Act,  1885  (48  Iv;  49  Vict.  c.  69),  «.  5.]— C.  was 
indicted  under  sect.  5  of  the  Criminal  Law 
Amendment  Act,  1885,  and  the  prosecutri.^  gave 
evidence  that  at  the  time  the  offence  was  com- 
mitted C.  toll!  her  he  had  had  rt'lations  with 
another  servant  girl  before,  and  that  he  hoped 
the  jtiosecutrix  would  be  as  loving  to  him  as  j 
that  girl  had  been. 

Held— that  C,  on  giving  evidence,  could  be 
cross-examined  (1)  as  to  whether  he  had  had  ' 
relations  with  this  other  girl,  and  (2)  as  to 
whether  this  girl  was  then  about  fifteen  years  of 
age,  on  the  ground  that  proof  that  C.  had  pre- 
viously committed  such  an  oli'euce  (under  sect.  5) 
would  be  admissible  evidence  to  show  that  he 
was  guilty  of  the  offence  wherewith  he  was  then 
charged  within  the  meaning  of  sect.  1  (/)  (i.)  of 
the  Criminal  Evidence  Act,  1898. 

R.r.  Chitson,  [1909]  2  K.  B.945  ;  73  J.  P.  491  ; 
[25  T.  L.  R.  818  ;  53  Sol.  Jo.  746— C.  C.  A 

15.  Deposition  Tultcn  on  Charge  of  Attempted 
Murder — Admissilility  of  Dejto.sitinn  on  Charge 
of  Mur(lcr."\ — The  prisoner  was  indicted  for  the 
murder  of  a  woman.  At  his  trial  the  deposition 
of  the  woman,  which  was  taken  at  a  time  when 
it  was  expected  that  she  would  recover  and  the 
prisoner  was  being  charged  with  attempted 
murder,  was  given  in  evidence. 

Held — that  the  deposition  was  properly 
admitted. 

It.   V.   Beedon  (Dears.   405)   and    R.    v.   Lee 
(4    F.  &  F.  63)   approved  and  followed. 
R.  V.  Edmunds,  25  T.  L.  R.  G58— C.  C.  A. 

16.  Dying  Declaration — Test  of  Ad  niinxihilit  y  .'\ 
— For  a  statement  to  be  admissible  as  a  dying 
declaration  it  is  not  necessary  that  the  statement 
shoukl  have  been  made  literally  "  at  the  point 
of  death."  The  material  point  is  that  every 
hope  of  life  must  have  gone  in  the  mind  of  the 
person  making  tlie  declaration. 
R.  V.  Perky,  [1909]  2  K.  B.  (;97  :  78  L.  J.  K.  B. 

[1034  ;  lol  L.  T.  127  ;  73  J.  V.  45G  ;  25  T.  L.  R. 
076  ;  53  Sol.  Jo.  810— C.  C.  A. 

17.  Falxc  J'retences — Evidence  of  other  ^l(7.<.] 
— The  ajipellant  was  convicted  of  obtaining  a 
pony  and  trap  by  falsely  pretending  tliat  he 
wanted  them  for  his  wife,  who,  he  said,  was  an 
invalid  and  could  not  select  them  herself.  At 
the  trial  evidence  was  admitted  that  the  appel- 
lant had  obtained  credit  for  oats  ami  provender 


from  two  other  people  by  the  false  pretence  that 
he  was  living  at  a  certain  address  to  which 
stables  were  attached. 

Held — that  such    evidence   was    im|iroperly 
admitted,  and  that  the  conviction  must  therefore 
'  be  quashed. 

'•  R.  r.  Fisher,  [19<i9]  W.  X.252  :  26  T.L.  II.  122 

[—CCA. 

(c)  Indictment,  Generally. 

See  also  Mos.  34,  41,  55,  56,  58,  60,  itifra. 

18.  Ametidtnettt — Substitution  of  Otie  Offence 
for  Atiother.] — The  defendant  was  indicted  under 
"sect.  13  (1)  of  the  Debtors  Act,  1869,  for  that  he, 
in  incurring  a  certain  debt,  did  unlawfully  and 
fraudulently  obtain  credit  by  means  of  false  pre- 
tences, which  were  set  out.  The  prosecution 
failed  to  prove  the  false  pretences  and  the  Court 
amended  the  indictment  by  striking  out  all  the 
false  pretences  and  substituting  therefor  the 
words  "  by  means  of  fraud." 

Held— that  sect.  13  (1)  of  the  Debtors  Act, 
1869,  contained  two  dili'erent  offences,  namely, 
the  obtaining  credit  (1)  under  false  pretences, 
or  (2)  by  means  of  other  fraud.  That  the 
amendment  made  here  amounted  to  the  sub- 
stitution of  one  offence  for  another,  and  that 
there  was  no  power  to  make  such  an  amendment. 

R.  v.  Benson,  [1908]  2  K.B.  270  :  77  L.J.  K.B. 
[644  ;  98  L.  T.  933  ;  72  J.  P.  286  ;  24  T.  L.  R. 
557  :    52  Sol.  Jo.  516  ;    21   Cox,   C.  C  631— 

C.  C.  R. 

19.  Deaf  Mute — Inability  to  Plead  or  Under- 
stand Proccedinqs — Detention  under  Criminal 
Lunatics  Act,  1800  (39  k  40  Geo.  3,  e.  94),  .s\  2.] 
— At  the  trial  of  a  prisoner,  who  was  stone  deaf 
and  was  unable  to  read  or  write,  the  jury  found 
that  he  was  mute  by  the  visitation  of  God,  and 
that  he  was  incapable  of  pleading  to,  or  taking 
his  trial  upon,  the  indictment,  or  of  understand- 
ing and  following  the  proceedings  by  reason  of  his 
inability  to  communicate  with,  or  be  communi- 
cated with  by,  others.  Thereupon  the  judge 
ordered  that  the  prisoner  should  be  treated  as 
non-sane  and  be  kept  in  custody  until  his 
Majesty's  pleasure  should  be  known. 

Held — that  the  order  was  right. 

R.  t:  The    Governor  of   H.M.   Prison   at 

[Stafford.    Ex    parte  Emery,   [1909]   2 

K.  B.  81  ;  78  L.  J.  K.  B.  029  ;  100  L.  T.  993  : 

73  J.  P.  284  ;  25  T.  L.  R.  440— Div.  Ct. 

20.  Charging  Ta-o  Separate  Felonies — Practice 
— Election  as  to  Coutd.  ]  -An  indictment  is  not  to 
be  treated  as  on  appeal  because  it  charges 
distinct  felonies  in  different  counts. 

The  long  established  rule  is  that,  if  the  prisoner 
will  be  embarrassed,  the  judge  at  the  trial  will 
either  quash  the  indictment,  or  require  the 
prosecution  to  elect  upon  which  count  to 
proceed. 

R.  r.  Elliott,  [1908]  2  K.  B.  4.52;  99  L   T.200  ; 

[72  J.  P.  285  :  24  T.  L.  H.  645  :  21  Cox,  C  C. 

i  666— CCA. 
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I.  Generally— Coiiftnucd. 

(d)  Jurisdiction. 

21.  Place  irhere  O/fefiee  Committed — OMabiing 
Mo/iei/  hy  False  Pretences  —  Money  Sent,  to 
Holland.'] — If  a  false  pretence  were  made  in 
London  to  induce  persons  to  part  wiih  money 
and  send  it  to  Middelburg,  Holland,  and  the 
postal  orders  and  letters  containing  the  money 
were  posted  in  London  for  transmission  to 
Middelburg,  there  to  be  received  by  the  person 
making  the  false  pretence,  the  offence  of  obtain- 
ing money  by  false  pretences  would  be  committed 
in  Loudon,  where  the  postal  orders  and  letters 
were  posted. 

E.  V.  Jones  (1  Den.  551  ;  I'.l  L.  J.  M.  C.  162  ; 
i  Cox.  C.  C.  198— C.  C.  R.)  followed. 

R.  V.  Stoddart,  73  J.  P.  348  ;  25  T.  L.  R.  612  ; 

[53  Sol.  Jo.  578— C.  C.  A. 

(e)  Poor  Prisoners'  Defence  Act,  1900. 

[Xo  paragraphs  iu  this  vol.  of  the  Digest.] 

(f)  Practice  Generally. 

See  also  Nos.  71,  78,  and  IV.  (h),  infra, 

22.  No  Evidence  at  Close  of  Prosecutor's  Case 
— Dutij  of  Judge.] — If  at  the  close  of  the  case  for 
the  prosecution  there  is  no  evidence  against  the 
prisoner,  the  judge  need  not  necessarily  stop  the 
case  unless  appealed  to  to  do  so. 

R.    r.   Geobge,  73  J.  V.  11  ;  25  T.  L.  R.  66— 

[C.  C.  A. 

23.  Recognizance — Condition  Improperly  Im- 
posed— Sentence  for  Breach  of  llecognizance — 
Probation  of  Offenders  Act,  *1907  (7  Edw.  7, 
c.  17),  s.  2,  suh-s.  2 — Criminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23),  *•.  3  (t-).]- The  appellant 
was  convicted  in  January,  1908,  of  housebreaking 
and  larcen}',  and  was  bound  over  under  the 
Probation  of  Offenders  Act,  1907,  the  justices 
imposing,  inter  alia,  the  condition  that  the 
appellant  should  abstain  from  intoxicating 
liquor.  In  Jahuary,  1909,  the  appellant  was 
sentenced  to  twelve  months'  imprisonment  for 
having  broken  his  recognizance,  the  principal 
matter  relied  upon  by  the  prosecution  being  the 
frequenting  by  the  appellant  of  public-houses.  ; 
Under  sect.  2,  sub-sect.  2  of  the  Probation  of 
Offenders  Act,  1907,  the  condition  as  to  absten- 
tion from  intoxicating  liquor  can  only  be  inserted  ' 
in  a  recognizance  when  the  offence  in  respect  of 
which  a  prisoner  is  bound  over  is  drunkenness  or  . 
an  offence  committed  under  the  influence  of 
drink. 

Held — that  the  condition  was  improperly  > 
imposed,  and  that  the  sentence  which  treated  j 
the  recognizance  as  forfeited  must  be  quashed. 

Held  also — that  the  Court  could  entertain  the 
appeal  notwithstanding  that  the  appellant  had 
been  convicted  before  the  Criminal  Ajjpeal  Act, 
1907,  came  into  force. 
R.  r.  Davies,  [1909]  1  K.  B.  892  ;  78  L.  J.  K.  B.  I 

[363  ;  100  L.  T.305  ;  73  J.  P.  151  :  25  T.  L.  R.  I 

279— C.  C.  A. 

24.  Sentence — Length  of  Sentence  Determined  I 
Ig  the  'J'reatineJit  Prisoner  is  to  Iteceive — Borstal ' 


I  System  —Criminal  Appeal  Act,  1907  (7  Edw.  7, 
[  c.  23),  s.  4.]— In  fixing  the  length  of  sentence  to 
be  imposed,  the  judge  may  properly  take  into 
consideration  the  treatment  the  prisoner  is  to 
receive.  The  judge  may  therefore  give  a  longer 
sentence  than  might  otherwise  be  proper  in  order 
that  the  prisoner  may  receive  the  full  benefit  of 
the  Borstal  system. 

R.  V.  Kikkpatrick,  73  J.  P.  29  :  25  T.  L.  R. 

[66— C.  C.  A. 

25.  Sentence  —  Taking  info  Accovnt  other 
Ojlences  not  yet  Tried.] — In  sentencing  a  prisoner 
a  Court  may  in  a  proper  case  have  regard  to  other 
offences  alleged  against  him  even  in  other  juris- 
dictions if  he  admits  his  guilt  in  respect  of  them. 

R.  V.  Syres,  73  J.  P.  13  ;  25  T.  L.R.71— C.  C.  A. 

26.  Illness  of  Juryman  during  Trial — Xew 
Jury  Sirorn — JS'otes  of  Evidence  Read  OvertoJurg 
— Ixecalling  Witnesses.] — In  the  course  of  a  trial 
for  murder,  and  after  several  witnesses  had 
been  examined,  one  of  the  jurymen  became  ill, 
and  medical  evidence  was  given  that  he  would 
not  be  able  to  serve  again  for  several  days.  The 
judge  thereupon  discharged  the  jury,  called  the 
original  eleven  jurors  and  one  other,  and  after 
they  had  been  sworn,  read  over  to  them  his 
notes  of  the  evidence,  the  witnesses  being  sworn 
and  put  into  the  box  and  asked  to  alter  or  add 
to  their  evidence  if  it  seemed  to  them  necessary 
to  do  so. 

R.  V.  Lawrence,  25  T.  L.  R.  374— Jelf,  J. 

27.  Discharge  of  Jury — Misbehaviour  or  In- 
capacity of  Jurors — When  Accused  may  be  put 
upon  Trial  a  Second  Time.]  —  Where,  in  a 
criminal  case,  a  jury,  through  prepossession  or 
want  of  intelligence,  are  unable  to  follow  the 
evidence,  the  judge  may,  if  he  considers  it  neces- 
sary in  the  interests  of  justice,  discharge  the  jury 
and  cause  a  new  jury  to  be  empanelled  and  the 
accused  to  be  put  upon  trial  before  it. 

This  jurisdiction  should  only  be  exercised  in  a 
clear  case. 

R.  r.  KiRKE,  43  I.  L.  T.  130~Dodd,  J,,  Ireland. 

28.  Application  to  Adjourn^-When  (Granted — 
Change  of  Venue — Bias  of  Jury  Panel — Trades 
Union — Strike.] — -Where  an  application  is  made 
to  adjourn  the  trial  of  an  indictment,  with  a 
view  to  moving  for  a  change  of  venue,  on  the 
ground  that  the  jury  panel  is  biassed,  the  question 
for  the  judge  is  not  whether  a  fair  and  impartial 
jury  can  be  got  out  of  the  panel,  but  whether  the 
panel  is  one  that  would  give  a  fair  and  impartial 
trial. 

The  accused  were  members  of  a  trades"  union 
which  was  engaged  in  a  strike,  in  the  course  of 
which  the  occurrences  forming  the  subject  of 
the  criminal  charge  had  taken  place.  A  great 
number  of  those  upon  the  jury  panel  were  either 
members  of,  or  otherwi.se  connected  with,  an 
employers'  federation,  which  had  been  formed  to 
resist  the  operations  of  the  strikers. 

Held — that  the  trial  of  the  indictment  should 
be  adjourned  upon  the  apiilication  of  the  accused 
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I.  Generally — Contiintpd. 

to  enable  the  accused,   if  they  tliought   tit.  to 

move  fur  a  change  of  venue. 

K.  r.  Feauox  and  Others,  43  I.  L.  T.  22S — 
[ — Johnson,  J.,  Ireland. 

29.  Second  Conviction — Assii ulf  upon  I'olicc — 
Prior  Cotiriction  nj/on  Another  Chitrije  on  the 
Same  Eridence — lies  Judicata.] — A  peisoii  con- 
victed of  being  ■'  drunk  and  disorderly  "  was 
upon  the  same  evidence  convicted  subsequently 
of  assaults  upon  the  police. 

Held — that  tlie  first  conviction  was  a  bar  to 
the  second  on  the  ground  that  no  person  shall  be 
convicted  twice  for  the  same  offence. 

R.  (Flynn)  r.  Justices  of  County  Cork,  43 
[I.  L.  T.  154— Div.  Ct.,  Ireland. 

(g)  Prevention  of  Crime. 

See  also  Ko.  91,  infra. 

30.  Ilahitudl  Criminal — Charye — Practice — 
I'roof  of  Consent  of  Director  of  Public  Prosecu- 
tion-'t — Eridence — Course  of  Life  Precious  to  Last 
Conviction — Proof  of  Age —  Deferring  Sentence — 
Prevention  of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10.] — The  consent  of  the  Director  of  Public 
Prosecutions  to  the  insertion  of  a  chaige  that  a 
prisoner  is  an  habitual  criminal  may  be  proved 
b}'  the  person  wlio  has  been  in  communication 
on  the  subject  with  the  director,  and  who  states 
that  he  has  received  in  the  ordinary  course  a 
document  giving  such  consent. 

The  evidence  intended  to  establish  that  a 
prisoner  is  leading  persistently  a  dishonest  or 
criminal  life  must  be  brought  down  to  the  date 
of  the  charge,  but  it  depends  ujion  the  circum- 
stances of  each  case  whether  evidence  as  to  the 
prisoner's  course  of  life  previous  to  his  last  con- 
viction is  or  is  not  admissible. 

Unless  it  is  obvious  to  the  jury  that  a  prisoner 
against  whom  a  charge  of  being  an  habitual 
criminal  is  preferred  must  have  been  over  the 
age  of  16  at  the  time  of  the  first  of  the  three 
convictions  founded  on  by  the  prosecution, 
evidence  must  be  given  that  the  prisoner  had 
attained  the  age  of  1<>  at  that  time.  Such 
evidence  may  be  given  by  a  prison  officei' 
deposing  that  the  prisoner  gave  his  age  as  stated 
in  the  calendar. 

Where  a  prisoner  is  charged  with  an  oflence 
and  is  also  charged  with  being  an  ha])itual 
criminal,  and  j)leads  guilty  to,  or  is  found  guilty 
of,  the  main  charge,  it  is  not  necessary  that  the 
sentence  on  that  charge  should  be  [)ronouiiced 
before  the  jury  proceed  to  inquire  whether  the 
prisoner  is  an  habitual  criminal. 

R.  c.  Turner,  [1909]  W.  N.  242  ;   2(;  T.  L.  K. 

[112— C.C.  A. 

31.  Habitual  Criminal — Practice — Notice  of 
Intention  to  Insert  Charge — Seven  Dags'  Notice 
—  Contents  of  Xotice— Proof — Prevention  of 
Crime  Act,  l'.t08  (8  Edw.  7,  c.  59),  .v.  10  (4).]  — 
The  seven  days'  notice  referred  to  in  sect.  10 
(4)  (/y)  of  the  Prevention  of  Crime  Act,  1908, 
which  has  to  be  given  to  the  proper  officer  of  the 
Court  by  which  an  offender  is  to  be  tried  and  to 
the  offender  that  it  is  intended  to  insert  in  the 


indictment  a  charge  of  being  an  habitual  crimiiuil 
means  a  seven  clear  days'  notice,  and  there  must 
be  evidence  of  its  receipt,  not  necessarily  by  the 
officer  of  the  Court  himself,  but  by  someone  who 
can  testify  to  the  fact.  Tlu;  notice  to  the 
offemler  must,  in  addition  tn  specifying  the 
previous  convictions,  state  the  other  grounds 
ujjon  which  it  is  intended  tn  found  the  charge  of 
being  an  habitual  criminal  ;  it  is  not  enougii 
mereh'  to  state  in  the  notice  that  the  offender  is 
leading  persistently  a  di>honest  or  criminal  life. 
If  such  notice  to  the  offender  is  not  produced  at 
the  trial,  .secondary  evidence  may  be  given  of  its 
contents. 

U.  V.  Turner,  [1909]  W.  N.  242;  2G  T.  L.  1;. 

[112— C.  C.  A 

32.  Habitual  Criminal  —  Trial  —  Practice — 
Plea  of  (luiltg  to  Crime  Charged— Sa-ea ring  of 
Jury  to  Tni  Ilahiiual  Criminal  Charge — Pre- 
vention of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10.]— An  indictment  for  shopbreaking  also 
contained  a  charge  under  sect.  10  of  the  Preven- 
tion of  Crime  Act,  1908,  alleging  that  the 
prisoner  was  an  habitual  criminal.  The  prisoner 
pleaded  guilty  to  the  shopbreaking,  but  pleaded 
not  guilty  to'  being  an  habitual  criminal.  The 
jury  was  sworn  to  try  the  latter  charge  as  if  for 
a  felony. 

Held — that  there  was  no  objection  to  the  jury 
being  so  sworn,  but  that  it  would  have  been 
sufticient  if  they  had  been  sworn  as  if  to  try  a 
misdemeanour. 

R.   V.  Turner,  [1909]   \V.  N.  242;  2(5  T.  L.  R. 

[112— C.  C.  A. 

33.  Habitual  Criminal — Consent  of  Director  of 
Public  Prosecutions — JVotice  to  Accused  —  Pre- 
vent/on of  Crime  Act,  1908  (8  Edw.  7.  c.  59),  «.  10.] 
— Where  a  charge  under  tlie  Prevention  of  Crime 
Act,  1908,  of  being  an  habitual  criminal  is 
inserted  in  the  indictment  against  an  accused 
person  it  is  the  duty  of  the  clerk  of  assize  or 
clerk  of  the  peace  to  satisfy  himself  before  send- 
ing the  indictment  to  the  grand  jury  t'.iat  the 
consent  of  the  Director  of  Public  Prosecutions  to 
the  insertion  of  such  charge  has  bacn  given. 
The  prosecution  need  not  prove  as  part  of  their 
case  that  such  consent  has  been  given  unless  the 
fact  is  challenged  by  the  accused,  in  which  case 
the  fact  may  be  proved  as  determined  by  the 
Court  in  JL  v.  Turner  (supra'). 

The  notice  served  upon  an  accused  person  under 
sect.  10,  sub-sect.  4  of  the  Prevention  of  Crime 
Act,  1908,  need  not,  in  addition  to  specifying  the 
previous  convictions  of  the  accused,  also  state 
other  grounds  for  founding  the  charge  that  the 
accused  is  leading  persistently  a  dishonest  or 
criminal  life  unless  the  prosecution  intend  to 
rely  upon  other  grounds  than  the  previous 
convictions. 

li.  V.  7'«r«("r(.vw7.ir«)  considered  and  explained. 
R.  r.  Waller,  2t;  T.  L.  R.  142— C.  C.  A. 

34.  Habitual  Criminal — Xo  Averment  in  Indict- 
ment—Prevention of  Crime  Act,  1908  (8  Edw.  7. 
c.  59),  s.  10.] — An  indictment  framed  under 
sect.  10  of  the  Prevention  of  Crime  Act.  1908. 
allegetl,  following  the  wortls  of  sub-sect.  2  («). 
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I.  Generally — Continued. 

that  the  prisoner  had  been  three  times  previously 
convicted  of  a  crime  siuce  he  was  H!,  and  that 
lie  was  leading  persistently  a  dishonest  life  ;  but 
it  contained  no  averment  that  the  prisoner  was 
an  habitual  criminal. 

Held — that  the  indictment  was  good,  but 
that,  as  a  matter  of  pleading,  an  averment  that 
the  prisoner  was  an  habitual  criminal  ought 
pro|)erly  to  have  been  inserted. 
U  r.  Smith.  [I'.iO!)]  W.  N.  210  :  2r,  T.  L.  R. 
[2;!  :  .^4  Sol.  Jo.  187— C.  C.  A. 

35.  I/i(hitntil  Cnmiudl— Sentence — Prerentire 
Detent'ion—Xot  to  he  Befmrd  hi/  Too  Long 
Sentence  of  Penal  S^-rritude — Piercntion  of 
Crime  Act,  lilOS  (8  Edw.  7.  c.  r,i)),  .«.  10.]— In  a 
case  considered  to  be  obviously  one  for  pre- 
ventive detention  under  the  Prevention  of 
Crime  Act,  lycS.  a  s-enience  of  five  years'  penal 
servitude  to  be  followed  by  five  years'  preventive 
detention  was  reduced  to  three  years'  penal  ser- 
vitude to  be  foUuwed  by  five  years"  preventive 
detention. 
II.  i:  Smith,  [1909]  W.  N.  23.5— C.  C.  A. 

36.  Petroxpeetive Operationof  Statute— Preven- 
tion of  Crime.  Act,  1908  (8  Edw.  7,  e.  59),  ss.  10 
(1),  19  (2).]  —  Sect.  10  of  the  Prevention  of 
("rime  Act,  1908,  applies  to  a  person  convicted 
of  a  crime  committed  between  the  date  of  the 
passing  of  the  Act  and  the  date  of  its  coming 
into  operation,  the  trial  and  conviction  taking 
place  after  the  latter  date. 
K.  c.  Smith  ;  R.  r.  Weston,  [1909]  W.  N.  210  ; 

[26  T.  L.  R.  23  ;  5i  Sol.  Jo.  137— C.  C.  A. 
See  uUo  S.  C,  No.  94,  infra. 

37.  Preriou.'<  Conriction.^  — Proof  —  Proof  of 
Jdentiti/ — Prevention  of  Crimea  Act,  1871  (31  k 
3.T  Vict.  e.  112),  .s\  18.]— In  addition  to  a  certifi- 
cate of  conviction  in  support  of  previous  con- 
victions, proof  of  the  identity  of  the  person 
against  whom  tiie  coi.victiou  is  sought  to  be 
proved  with  the  person  appearing  in  the  record 
or  extract  of  conviction  to  have  been  convicted 
must  be  given. 
R.  V.  DUABBLK.  .")3  Sol.  Jo.  419 -Qr.  Sess 

(h)  Principals  and  Accessories. 

lt,t)  1  aiaj-ii.tiis  111  tills  vol.  <il  tlie  Uigest.j 

(i)  Restitution  of  Property. 

38.  Rr.4itiition  Order — l>i<ihf  of  Appeal  against 
—  Criminal  Apjyeal  Act,  19U7  (7  Edw.  7.  r.  23), 
.v.  r,  {2)~- Criminal  Appeal Rule.-f,  1 903, r.  9.]— Not- 
wiihstanding  sect.  f>,  s-ub-sect.  2,  of  the  Criminal 
Appeal  Act,  1907,  and  r.  9  of  the  Criminal  Appeal 
Rules,  1908,  a  person  against  whom  an  order  of 
lestituiion  has  been  made  on  a  conviction  has  no 
right  of  appeal  against  that  order,  even  if  the 
prisoner  ap[)cals  against  the  conviction.  If, 
however,  on  an  appeal  against  the  conviction, 
the  Court  of  Criminal  Aiipcal  piopose  to  vary 
the  order  or  to  annul  it,  he  has  a  right  to 
be  heard. 

R.   r.   Elliott,   [1908]  2  K.  B.  4.52  ;  77  L.  J. 

[K.  R.  812:  99  L.  T.  200:  72  J.   P.  285  :  24 

T.  L.  R.  645  ;  21  Cox,  C.  C.  666— C.  C.  A. 


[Xo 


(j)  Reward. 

lara.nraphs  in  tliis  vol.  of  tlio  Dij 
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II.  SPECIFIC  OFFENCES. 

(a)  Miscellaneous  Offences. 

39.  Disorderly  Behaviour  ichile Drunk — Tliree 
Previous  Convictions  Involving  Drunhenne.ts — 
No  Poicer  to  Order  Dnjtrisonment  in  Addi- 
tion to  Detention  in  Inebriate  Peformatonj 
—Tnehriates  Act,  1898  (61  &  62  Vict.  c.  60).  .«.  2 
(1).] — AVhen  a  prisoner  is  convicted  upon  indict- 
ment under  sect.  2  (1)  of  the  Inebriates  Act, 
1898,  of  an  offence  mentioned  in  Sched.  I. 
thereto,  and  also  of  three  previous  convictions 
for  similar  offences,  and  of  being  an  ''  habitual 
drunkard,"  he  cannot  be  sentenced  to  imprison- 
ment in  addition  to  detention  in  an  inebriate 
reformatory. 

R.  f.  Bkiggs,  [1909]  1  K.  B.  381  ;  78  L.  J.  K.  B. 

[116  ;  100  L.  T.  240  :  73  J.  P.  31  ;    25  T.  L.  R. 

105  ;  53  Sol.  Jo.  164— C.  C.  A. 

40.  Obstructing  Police  in  Execution  of  Dutg — 
Deputation — Petition  to  Member  of  Parliament 
—  Crowd  Collected — Refusal  of  Deputation  to 
Depart — Prevention  of  Crimes  Amendment  Act, 
1885  (48  &  49  Vict.  ('.'75),  .«.2.]— 'Ihe  appellants 
were  convicted  of  obstrircting  the  p.olice  in  the 
execution  of  their  duty.  The  duty  of  the  police 
was  to  keep  clear  and  unobstructe;!  the  St. 
Stei>hen's  entrance  to  the  House  of  Commons. 
The  appellants  having  formed  a  deputation  to 
present  a  petition  to  the  Prime  Minister,  which 
he  refused  to  receive,  caused  a  crowd  to  be 
collected  about  this  entrance  by  refusing  to 
leave  it  an  I  impaled  the  police  in  their  efforts 
to  keep  it  unobstructed. 

Held — without  throwing  any  doubt  on  the 
right  of  a  person  to  present  a  petition  to  a 
member  of  parliament,  that  the  conviction  was 
right. 

Pankhuest    and    Another    v.   Jakvis,    26 
[T.  L.  R.  118— Uiv.  Ct. 

41.  jRioting  —  Indictment  —  Three  I'cr.^ons 
Named — One  Acquitted — Others  Cnnamcd.] — 
Although  there  must  be  at  least  three  persons 
present  to  constitute  a  not,  a  prisoner  may  be 
convicted  on  an  indictment  for  rioting  along 
with  two  named  persons,  one  of  whom  is 
acquitted,  and  along  with  •'  others  "  not  named, 
where  there  is  ample  evidence  that  more  than 
three  persons  in  fact  took  pait  in  the  riot. 

R.    r.  Beach.  R.  r.  Morris.  Times,  Mav  28th, 

[1909— C.  C.  A. 

(b)  Abortion. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Assault. 

42.  Axsault  on  a  Constable  in  the  E.vecvtion  of 
his  Duig — Knowledge  of  As.failant  that  Person 
Assaulted  is  a  Constable— O fences  Against  the 
Person  Act.  1861  (24  &  25  Vict.  c.  100),  s.  38.] 
— On  appeals  from  a  conviction  for  assaulting 
a  constable  in  the  execution  of  his  duty,  under 
sect.  38  of  24  &  25  Vict.  c.  100.  where  the  jury 
found  as  a  fact  that  the  appellants  at  the  time 
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II.  Specific  OSences  —  CoHfinned. 
of  the  assault  knew  the  man  they  assaulted  was 
a  constable,  the  Court  of  Criminal  Appeal  were 
of  opinion  that  on  the  facts  of  the  case  there 
was  evidence  on  which  the  jury  could  so  find. 
The  assault  was  at  nif>;ht  time,  and  the  constable 
wore  a  coat  over  part  of  his  uniform. 

But  the  Court  intimated  no  doubt  as  to  the 
authority  of  R.  v.  Forhex  (10  Cox,  C.  C.  862)  to 
the  effect  that  knowledge  of  the  prisoner  that 
the  person  he  is  assaultinsj;  is  a  constable  is  not 
necessary  to  support  an  indictment  under  the 
above  section. 

R.  c.  Maxwell  and  Clancjiy,  73  J.  r.  176— 

[C.  C.  A. 

43.  A.<<m)dt  Ocraxin/ii/ifl  Actual  Bodily  Harm 

—  M'lxd'irrction  —  ,Si'l/-dr/rnre.] — The  prisoner 
was  indicted  for  an  assault  occasioning  actual 
bodily  harm.  There  was  evidence  that  the 
prisoner  struck  the  prosecutor,  occasioning  him 
actual  bodily  harm.  The  defence  was  that  the 
prisoner  struck  the  jirosccutor  in  self-defence. 
In  liis  evidence  the  prisoner  said,  "  I  told  the 
prosecutor  to  mind  his  own  business.  He  offered 
to  fight  me  and  aimed  a  blow  at  me  which 
missed,  but  my  blow  felled  him  to  the  ground." 
In  his  summing-up  to  the  jury  the  deputy- 
chairman  said,  "  If  a  person  is  defending  him- 
self, and  by  reason  of  defending  himself  comes 
into  contact  with  the  other  person  and  causes 
him  an  injury,  he  is  not  responsible,  but  no  one 
has  a  right  to  return  blow  for  blow."  The 
prisoner,  having  been  convicted,  appealed. 

Held — that  the  proper  direction  to  the  jury 
would  have  been  that  if  they  believed  that  the 
prosecutor  aimed  a  blow  at  the  prisoner  and 
missed  him,  the  prisoner  was  not  limited  to 
warding  off  the  blow,  but  might  be  justified  in 
striking  the  prosecutor  if  it  was  reasonably 
necessary  for  self-defence  :  ami  that,  as  the  jury 
had  been  wrongly  directed,  the  conviction  must 
be  quashed. 

E.  V.  Carman  Deana,  73  J.  F.  2.5.5  ;  25  T.  L.K. 

[3!»9— C.  C.  A. 

(d)  Bigamy. 

See  No.  02,  i/ifra. 

(e)  Breach  of  the  Peace. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(f)  Concealment  of  Birth. 

44.  Child  Murder —  Confession  —  No  Other 
Evidence — Xo  Body  Found — Separate  Kri.stence 

—  Concealment  of  Birth — Ofl'enee.i  aqainxt  the 
Person  Act,  1861  (24  &  2.5  Vi'ct.  c.  100),  s.  60.]  — 
The  confession  of  a  woman  accused  of  child 
murder  where  there  is  no  other  evidence  that 
the  child  had  a  separate  existence  and  no  dead 
body  has  been  found,  is  not  sufficient  to  convict 
her  of  murder  but  is  sufficient  to  convict  her  of 
concealment  of  birth  within  sect.  60  of  the 
Offences  against  the  Person  Act,  1860. 

K.  r.  Kersey,  21  Cox,  C.  C.  690— Ridley,  J. 
y.D. 


(g)  Conspiracy. 

See  also  Trade    and   Trade 
No.  20. 
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46.  Servant's  False  Character— Character  not 
given  in  Writing  —  Servants'  Characters  Act, 
'l7'i2  (32  Geo.  3,  c.  r;6),  ss.  2,  3— Common  Law 
MWdemeanour — Sentence  of  Hard  Labour  — 
Criminal  Procedure  Act,  1851  (14  &  1.5  Vict. 
c,  100),  s.  29.]— Sect.  2  of  the  Servants'  Char- 
acters Act,  1792,  which  relates  to  the  giving  of 
false  characters,  applies  to  characters  givcm,  or 
false  pretences  made  by  word  of  mouth  or  by 
conduct  as  well  as  in  writing. 

A  conspiracy  to  commit  an  offence  under  this 
section  is  a  common  law  misdemeanour  and  not 
a  conspiracy  to  cheat  or  defraud  within  the 
meaning  of  sect.  29  of  the  Criminal  Procedure 
Act,  1851,  and  therefore  there  is  no  power  to 
impose  a  sentence  of  hard  labour. 
R.  r.   CosTELLO  and  Bishop,  [1909]  W.  N. 

[210  ;  54  Sol.  Jo.  13  ;  suh  iiom.  U.  r.  CoNOLLY 
AND  COSTELLO,  2(1  T.  L.  R.  31— C.  C.  A. 

(h)  Cruelty  to  Children. 

46.  Verdict  —  '■'  (iuilty  of  Wilful  Neglect, 
through  Ii/norance" — Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c  1.5),  .t.  1.]— 
The  prisoner  was  indicted  for  tlie  manslaughter 
of  a  child  under  the  age  of  sixteen.  During  the 
trial  the  judge  told  the  jury  that  they  could, 
under  sect.  1,  sub-sect.  3,  of  the  Prevention  of 
Cruelty  to  Children  Act,  1904,  instead  of  finding 
the  prisoner  guilty  of  manslaughter,  find  him 
guilty  of  wilful  neglect  under  that  section. 
When  the  jury  were  asked  for  their  verdict  they 
said  "  Guilty. '  They  were  then  asked,  "  Guilty 
of  manslaughter  or  wilful  neglect  1 "  and  they 
replied  "of  wilful  neglect,"  and  after  an 
appreciable  pause  they  added,  "  Through 
ignorance." 

Held — that   there  was  a  distinct  finding  of 
guilty   and    that    the    addition    of    the   words 
"through    ignorance"   did    not    negative    that 
finding. 
R,  r.  Petch,  25  T.  L.  E.  401— C.  C.  A. 

47.  Wife  and  Children  Deserted  by  Husband 

—  Omission  to  Pay  Part  of  Earnings  to  Wife — 
Custodi/ —  Wilful  Neglect — Prevention  of  Cruelty 
to  Children  Act,  1904  (4  Edw.  7,  c.  15),  ss.  1,  23.'] 
— The  prisoner  was  indicted  under  sect.  I  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  for 
that  he,  having  the  custody  of  his  children,  did 
wilfully  neglect  them  in  amanner  likely  to  cause 
them  unnecessary  suffering  and  injury  to  their 
health. 

The  prisoner  had  deserted  his  wife  and  children, 
and  though  he  earned  wages,  did  not  scud  any 
part  of  his  earnings  to  his  wife.  An  aunt  of  the 
wife  frequently  provided  the  children  with  meals, 
but  they  had  barely  enough,  even  with  the  aunt's 
help,  and  without  it  they  would  have  had  to  go 
to  the  workhouse. 

Held — that  the  prisoner  had  the  custody  of 
the  children  within  the  meaning  of  the  Act, 
and  that  the  omission  of  the  prisoner  to  pay  any 
part  of  his  earnings  to  his  wife  was  wilful  neglect 
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II.  Specific  Offences — Continued. 
likely  to  cause  unnecessary  suffering  and  injury 
to  the  health  of  the  children  within  the  meaning 
of  the. Act. 

R.  1-.  Connor,  [1908]  2  K.  B.  26  ;  77  L.  J.  K.  B. 

[527  ;  98  L.  T.  932 ;  72  J.  P.  212  ;  24  T.  L.  R. 

483  ;  6  L.  G.  R.  897  ;  52  Sol.  Jo.  444  ;  21  Gk)x, 

C.  C.  628— C.  C7R. 

(i)  Disorderly  Houses. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(j)  Embezzlement. 
(No  paragraph.s  in  this  vol.  of  the  Digest.  ] 

(k)  Falsification  of  Accounts. 

48.  FalsifyuKi  Ta.r'inictrr — Drirer  of  T(iri-cnh 
— "  Servant  " — Falsification  ofAccoiintii  Act,  1875 
(38  &  39  Vict.  c.  24)j  ^t.  1.]— The  falsification  of  a 
mechanical  means  of  recording  an  account,  e.g.,  a 
taximeter,  is  the  falsification  of  an  account 
within  sect.  1  of  the  Falsification  of  Accounts  Act, 
1875. 

Held  also — that  the  driver  of  a  taxi-cab 
belonging  to  a  company  was  a  servant  of  the 
company  within  sect.  1  of  the  Falsification  of 
Accounts  Act,  1875. 

R.  r.  Solomons,  [1909]  2  K.  B.  980  ;  101  L.  T. 
[496  ;  73  J.  P.  467  ;  25  T.  L.  R.  747— C.  C.  A. 

(1)  Forgery. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(m)  Housebreaking  Implements,  Possession  of. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(n)  Larceny,  False  Pretences,  and  Receiving 
Stolen  Goods. 

See  also  Nos  17,  45,  snpra. 

49.  Article  Lost — Intention  of  Appropriation 
lohen  Article  comes  into  Person's  Possession — 
Direction  of  Judge.'] — In  every  case  where  an 
article  has  been  lost  and  has  come  into  the  pos- 
session of  a  person  who  is  charged  with  stealing 
it,  a  judge  need  not  direct  the  jury  that  to  con- 
vict the  prisoner  they  must  find  that  he  had  an 
intention  to  appropriate  the  article  when  it  first 
came  into  his  possession.  The  question  whether 
such  a  direction  should  be  given  depends  upon 
the  defence  set  up  bj'  the  prisoner. 

Senihle,  such,  a  direction  should  be  given  where 
the  prisoner's  case  is  that  when  the  article  came 
into  his  possession  he  intended  to  return  it  to  its 
owner,  but  subsequently  determined  to  appro- 
priate it. 

R.  V.  Thurhorn  ((1849)  13  J.  P.  459  ;  1  Den. 
C.  C.  387)  discussed. 

R,  r.  Mortimer,  99  L.  T.  204  ;  72  J.  P.  349  ;  24 
[T.  L.  R.  745  ;  21  Cox,  C.  C.  677— C.  C.  A. 

50.  FaUe  Pretences — Attempting  to  Sell  Brass 
Iting  as  Gold  Ring — Xo  Fridenve  of  Knowledge 
that  Ring  loas  not  Gold — Ajjpeal.] — In  this  case 
a  conviction  for  attempting  to  obtain  money 
by  false  pretences  was  quashed  on  the  ground 
that  there  was  no  evidence  that  the  appellant, 


who  had  attempted  to  sell  a  brass  ring  as  gold 
knew  that  the  ring  was  not  a  gold  ring. 

R.  V.  Ddnleavy,  73  J.  P.  56— C.  C.  A. 

51.  False  Pretences — Evidence — Advertiseme7it 
— Money  to  he  Earned  bg  Writing  in  Spare  Time 
— Deposit — Selling  Advertiser's  Goods — Return 
of  Deposit  to  those  Dissatisfied.] — This  was  an 
appeal  against  a  conviction  for  obtaining  money 
by  false  pretences.  The  appellant  had  advertised 
that  persons  applying  to  him  could  earn  money 
in  their  spare  time.  To  applicants  he  sent 
circulars,  leading  them  to  suppose  that  they 
were  to  earn  the  money  by  writing,  and  asking 
a  deposit  of  2s.  before  beginning  the  work.  The 
deposit  having  been  sent,  it  appeared  that  the 
employment  consisted  in  inducing  other  people 
to  buy  a  stylographic  pen  or  other  goods  sup- 
plied by  the  appellant.  Afterwards  the  appel- 
lant sent  a  postcard  to  each  applicant,  saying 
that  the  deposit  would  be  returned  to  any  appli- 
cant who  was  dissatisfied,  and  would  write  and 
say  so.  Some  demanded  the  deposit  back,  and 
received  it. 

Held — that  there  was  ample  evidence  to 
support  a  conviction. 

R.  r.  Paynter,  25  T.  L.  R.  191— C.  C.  A. 

52.  False  Pretences — Obtaining  Credit  under 
False  Pretences  or  bg  Means  of  Fraud  — 
Verdict  Kegatiring  Fraud  —  Not  Guilty  — 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  13  (1).] — The  prisoner  was  indicted  under 
sect.  13,  sub-sect.  1,  of  the  Debtors  Act, 
1869.  At  the  trial  the  judge  left  the  following 
questions  to  the  jury,  to  which  they  gave  the 
following  answers:  (1)  Q. — "Is  the  prisoner 
guilty  of  obtaining  goods  by  false  pretences  with 
intent  to  defraud?"  A.— "Not  guilty."  (2) 
Q. — "  Is  he  guilty  of  attempting  to  obtain  goods 
by  falsp  pretences  with  intent  to  defraud  ? "  A. — 
"Not  guilty."  (3)  Q. — "  Is  he  guilty  of  obtain- 
ing credit  by  means  of  false  pretences  I "  A. — 
"  Guilty."  (4)  Q. — "  If  so,  did  he  so  obtain  them 
with  intend  to  defraud?"  A. — "Not  guilty." 
On  these  answers  the  judge  entered  a  verdict  of 
guilty. 

Held,  quashing  the  conviction — that  on  the 
answers  of  the  jury  a  verdict  of  not  guilty  should 
have  been  entered,  inasmuch  as  under  sect.  13, 
sub-sect.  1,  of  the  Debtors  Act,  1869,  the  inten- 
tion to  defraud  must  be  established. 

R.  V.  Muirhead,  73  J.  P.  31  ;  25  T.  L.  R.  88  ; 
[53  Sol.  Jo.  164— C.  C.  A. 

53.  False  Pretences — Promise  to  do  a  'Thing  in 
the  Futtire.] — A  promise  to  do  a  thing  in  fnturo 
may  involve  a  false  pretence  that  the  promissor 
has  the  power  to  do  that  thing,  for  which  false 
pretence  the  promissor  may  be  indictable. 

It  is  for  the  jury  to  say  whether  a  promise  is  a 
statement  of  an  intention  meant  to  be  carried  out 
where  that  statement  involves  a  statement  of  an 
existing  state  of  facts. 
R.  r.  Bancroft,  26  T.  L.  R.  10— C.  C.  A. 

54.  Goods  in  Custody  of  Sheriff — Goods  the 
Prisoner's  Property  —  Effect  of  Verdict  — 
Criminal  Appeal  Act,  1907   (7  Edw.  7,  c.  23), 
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II.  Specific  Offences — ('onl'iniicil. 
s.  4.] — The  prisoner  was  irulieteil  for  steuliun; 
seven  live  fowls  the  property  of  the  Hif;h  Sheriff 
of  Worcestershire.  An  execut  ion  had  been  levied 
on  the  goods  of  the  prisoner's  wife,  and  while  the 
sheriff's  officer  was  in  possession  under  the 
execution  of  certain  live  fowls  then  on  the  pre- 
mises the  prisoner  came  and  took  away  seven  of 
them.  In  answer  to  ([uestions  left  to  them  by 
the  Chairman  of  Quarter  Sessions,  the  jury  found 
(1)  that  the  seven  fowls  taken  by  the  prisoner 
were  his  own  property,  and  (2)  that  they  were 
seized  by  the  sheriff  as  part  of  the  property  of 
the  prisoner's  wife  under  the  impression  that 
they  were  her  goods.  The  Chairman  directed  a 
verdict  of  guilty  to  be  entered,  but  gave  a  certi- 
ficate for  leave  to  appeal. 

Held — that  on  the  findings  of  the  jury  the 
proper  verdict  was  one  of  not  guilty. 

R.  V.  Knight,  73  J.  P.  15 :  25  T.  L.  R.  87  ;  53 
[Sol.  Jo.  101— C.  C,  A. 

65.  Indictment — Larceny — ^leat  for  Inmates 
of  Count;/  Anylum,  Stolen — Propcrtij  Laid  in 
Count  1/  Council  and  not  inAxi/luni  Visiting  Com- 
mittee— 7  Geo.  4,  c.  64,  cM.  15,  1(5  —  Local 
(rovernmenf  Act,  1888  (51  &  52  Vict.  c.  41), 
sx.  3  (4),  (C),  04,  65,  68,  78,  79,  S6—Luwtc>/  Act, 
1890  (53  &  54  Vict.  c.  5),  .v.v.  169,  176  (2).]— In 
an  indictment  for  larceny  of  meat  bought  by  the 
county  authority  for  the  inmates  of  the  county 
asylum,  the  |)roperty  in  the  meat  should  be  laid 
in  the  county  council  and  not  in  the  asylum 
visiting  committee. 

R.   r.  Hunting  and  Ward,   73  J.   P.   12  — 

[C.  C.  A. 

56.  Indictment — Stealing  Pheasaiitx'  Eggs — 
Averment  of  Reduction  into  Possessicm.] — The 
defendants  were  indicted  for  stealing  and  receiv- 
ing "  one  thousand  pheasants'  eggs  of  the  goods 
and  chattels  of  and  of  and  belonging  to  "  Sir 
Walter  Gilbey. 

Held — that  by  reason  of  the  large  number  of 
eggs  mentioned,  and  the  use  of  the  additional 
words  "  of  and  belonging  to,"  the  indictment 
sufBciently  averred  that  the  eggs  had  been 
reduced  into  j)ossession  and  were  the  subject  of 
larceny. 

II.  v.  Poug/i  ((1779)  2  East,  P.  C.  (;07)  dis- 
tinguished ;  P.  V.  Co.v  ((1844)  1  C.  &  K.  494) 
doubted.  I 

R.  r.  Stride  and  Millard,  [1908]    1  K.  B. 

[617  ;  77  L.  J.  K.   B.  490  ;  72  J.    P.  93  ;  98 

L.  T.  455  ;  24   T.  L.  R.  243  ;  52  Sol.  Jo.  209  ; 

21  Cox,  C.  C.  563— C.  C.  R. 

57.  Receiving  Stolen  Goods — Constructive  Pos- 
session.'] — When  stolen  property  is  traced  to 
any  one's  possession,  the  fact  that  he  has  not 
tried  to  find  the  rightful  owner  nor  informed 
the  police  must  be  explained.  Previous  con- 
victions and  a  consequent  fear  as  to  the  result 
of  informing  the  police  may  l)e  a  sufficient 
explanation.  Where  the  necessary  explanation 
has  been  given  and  the  evidence  has  failed  to 
prove  that  the  prisoner  saw  or  interfered  with 
the  stolen   goods,   liis  bare  knowicd';e  (.  f  their 


whereabouts  is  not  sufficient  to  amount  to  con- 
structive possession. 

R.  V.  0RR18,  73  J.  P.  15— C.   C,  A. 

58.  Rccciring  Slolni  Coods — Indictment  — 
Siillicicncji.] — In  an  iiidiclmcnl  for  receiving  it 
is  sufficient  to  allege  knowledge  that  the  goods 
were  "  feloniously  stolen,"  without  slating 
whether  the  theft  was  felony  at  common  law  or 
by  statute. 

R.  V.  Stride  and  JIillard,  [1908]   1  K.  B. 

[617  ;  77  L.  J.    K.  B.  490  ;  72  J.   P.  93  ;  98 

L.  T.  455  ;  24  T.  L.  R.  243;  52   Sol.  Jo.  209  ; 

21  Cox,  C.  C.  563— C.  C.  R. 

59.  Receiving  Stolen  Goods — Evidence — Accom- 
plice.]— A  coat  valued  at  5s.  was  stolen  on 
March  20th.  On  April  11th  C,  wearing  the 
coat  in  the  street,  sold  it  to  F.  for  2.v.  dd.  F. 
handed  the  2.s'.  6^/.  to  H.,  who  handed  it  to  the 
appellant.  H.  gave  this  evidence  and  the  apel- 
lant  was  convicted  of  receiving  the  stolen  coat. 
On  appeal  the  api)ellant  contended  that  cither 
H.  was  an  accomplice  and  his  evidence  should 
have  been  corroborated  and  the  jury  so  directed, 
or  there  was  no  more  evidence  against  the 
a[)pellant  than  there  was  against  II. 

Held — that  there  was  no  cvitlencc  to  go  to 
the  jury  against  the  appellant. 

R.  V.  Caer,  73  J.  P.  508— C.  C.  A. 

60.  Receiving  Stolen  Goods  —  Indictment  — 
Misdemeanour  at  Common  Law — Facts  Proved 
Amounting  to  Felony — Criminal  Procedure  Act 
1851  (14  ■&  15  Vict.  c.  100),  ss.  12,  2i~  Larcoti/ 
Act,  1861  (24  &  25  Vict.  c.  96),  .f.  91.]— The 
appellants  were  indicted  for  that  they  '•  unlaw- 
fully did  receive  and  have  "  certain  goods  "  well 
knowing  the  same  goods  and  chattels  to  have 
been  feloniously  stolen,  taken,  and  carried  away 
against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  our 
said  Lord  the  King,  his  crown  and  dignity." 
The  indictment  contained  no  allegation  that  the 
receiving  was  felonious.  The  original  stealing 
was  felonious,  as  alleged. 

Held — that  the  words  in  the  indictment 
"against  the  form  of  the  statute  in  such  case 
made  and  provided"  could  be  rejected  as  sur- 
plusage ;  that  the  indictment  was  a  good  indict- 
ment for  a  misdemeanour  at  common  law  ;  and 
that,  althou;jh  the  facts  given  in  evidence 
amounted  in  law  to  a  felon3\  the  ai)pellants  were 
not  entitled  to  be  ac(iuitted  as  the  case  came 
within  sect.  12  of  the  Criminal  Procedure  Act, 
1851. 

R.  V.  Garland  and  Another,  [1909]  W.  N. 
[252  ;  26  T.  L.  R.  130— C.  C,  A. 

61.  Receiving  —  Evidence  if  Po.sse.-!sion  hij 
Pri.'ioner  of  Property  Stolen  wit /tin  Preceding 
Twelve  Months — •'  Preceding  Period  of  Twelve 
Months" — Prevention  if  Crimes  Act,  1871  (34  Jc 
3.)  Vict.  <".  112),  s.  19.]— The  wonls  "preceding 
period  of  twelve  months"  in  sect.  19  of  the  Pre- 
vention of  Crimes  Act,  1871,  refer  to  the  twelve 
months  preceding  the  commencement  of  the 
proc  edings  against  the  accused,  and  not  to  the 
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II.  Specific  Offences — Conthmed. 

period  preceding  the  commission  of  the  offence 

charged  in  such  proceedings. 

R.  r.  Harding,  53  Sol.  Jo.  762— C.  C.  A. 

62.  llece'iri)i<i  Stolen  GoodH — Fotind  in  Posses- 
x'loii  of  Stolen  Goods — Prerentlon  of  Criiiie.t  Act, 
1871  (34  &  3o  Vict.  c.  112),  s.  19.]— To  satisfy  the 
words  "  has  been  found  in  his  possession  "  in 
sect.  19  of  the  Prevention  of  Crimes  Act,  1871,  it 
is  not  necessary  that  the  goods  should  be  found 
in  the  prisoner's  physical  possession  at  the  very 
moment  of  his  arrest. 

R.  r.  Rowland,  128  L.  T,  Jo.  171— C.  C.  A. 

(o)  Malicious  Damage. 

63.  Bona  fide  Claim  of  liiffht — lieinoval  of 
Xotice-hoardx — Jitrixdiction  of  JtiMicex — Mali- 
cious Danunje  Act,  18(51  (21  &  25  Vict.  c.  97), 
s.  52.] — The  respondents  were  summoned  under 
sect.  52  of  the  Malicious  Damage  Act,  1861,  for 
wilful  and  malicious  damage  to  certain  notice- 
boards,  the  proi)erty  of  the  appellants.  The 
notice-boards  had  been  fixed  by  the  appellants, 
with  the  permission  of  the  Mitcham  Parish 
Council,  to  certain  lamp-posts  on  the  highway's 
crossing  Mitcham  Common.  The  notices  were 
as  follows  :  "  Croydon  Rural  District  Council. 
Persons  are  requested  to  refrain  from  playing 
golf  on  or  across  the  public  highway."  The 
lamp-posts  were  the  property  of  the  Mitcham 
Parish  Council,  and  the  roids  were  highways 
repairable  by  the  inhabitants  at  large.  The 
respondents  had  acted  on  the  instructions  of  the 
Prince's  Golf  Club  Company  (Limited),  who  had 
obtained  from  the  trustees  for  the  conservators 
of  the  common  a  licence  for  thirty  years  to  play 
golf  on  the  common  for  an  annual  payment  of 
£250.  The  respondents  contended  that  they 
had  acted  in  the  exercise  of  a  hondfde  claim  of 
right  and  under  a  fair  and  reasonable  supposition 
that  they  had  a  right  to  do  the  acts  complained 
of. 

Held — that  as  the  lamp-posts  were  not  the 
property  of  the  trustees,  and  as  the  notices  did 
not  amount  to  a  nuisance  giving  the  respondents 
the  right  to  abate  it,  the  right  claimed  by  the 
respondents  was  one  not  recognised  by  the  law, 
and,  therefore,  the  justices'  jurisdiction  was  not 
ousted. 

Croydon  Rural  District  Council  v.  Cowley 

[AND  Another,  100  L.  T.  441  ;  73  J.  P.  205  ; 

25  T.  L.  R.  306  ;  7  L.  G.  R.  603— Di v.  Ct. 

(p)  Manslaughter. 

See  also  No.  15,  supra  ;  No.  81,  infra. 

64.  Lapse  of  Time — Year  and  a  -Dai/.'\ — A 
person  cannot  be  convicted  of  manslaughter  if  a 
year  and  a  day  elapse  between  the  injury  to  and 
death  of  his  victim.  If,  however,  a  jury  find 
that,  although  the  victim  would  have  died  eventu- 
ally from  the  first  injury,  a  second  injury  inflicted 
within  a  year  of  death  accelerated  death,  they 
may  convict. 


i?.  V,  3Iartin  (  (1832),  5  C.  &  P.  128)  approved, 

R.  V.  Dyson,  [1908]  2  K.  B.  454  ;  77  L.  J.  K.  B. 
813  ;  72  J.  P.  303  ;  99  L.  T.  201  ;  24  T.  L.  R. 
653;    52  Sol.  Jo.   .535;   21   Cox,  C.   C.  669  — 

C.  C.  A. 

64a.  J\'o  Actual  Physical  J^oloicc — Illegal  Act 
— Threats — Death  from  Fright. ~\ — To  support 
an  indictment  for  manslaughter  proof  of  actual 
physical  violence  is  not  necessary.  Evidence 
that  death  was  due  to  fright  alone,  caused  by  an 
illegal  act  of  the  prisoner,  such  as  threats  of 
violence,  would  be  sufficient. 
R.  r.  Hayward,  21  Cox,  C.  C.  692— Ridley,  J. 

(q)  Murder. 

See  Nos.  15,  64,  64a,  supra. 

(r)  Obscene  Books. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(s)  Perjury. 
Sec  also  Dependencies,  No  29. 

65.  A  rhit ration  Proceedings  in  County  Court 
under  ]]'orkniens  Comjjcnsation.  Act,  1906 — 
Judicial  Proceed ings.'\ — Arbitration  proceedings 
before  a  county  court  judge  under  the  Work- 
men's Compensation  Act,  1906,  are  judicial  pro- 
ceedings, and  therefore  a  witness  who  in  such 
proceedings  gives  false  evidence  on  a  material 
question  may  be  indicted  for  perjury. 

R.  r.  Crossley,  [1909]  1   K.  B.  411;  78  L.  J, 

[K.  B.  299  ;  100  L.  T.  463  ;  73  J.  P.  119  ;  25 

T.  L.  R.  225  ;  53  Sol.  Jo.  214— C.  C.  A. 

(t)  Treason. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(u)  Vagrancy. 
See  also  CORPORATIONS,  No  3.. 

66.  Incorrigible  llogue — Previous  Convictions 
as  ^^  Idle  and  Disorderly  Person" —  Vagrancy 
Act,  1824  (5  Geo.  4,  c.  83),  ss.  3,  4,  5— Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  .v.9.  4,  19, 
20.]— On  August  12,  1905,  the  appellant  was 
convicted  at  petty  sessions  of  being  an  "  idle  and 
disorderly  person  "  within  sect.  3  of  the  Vagrancy 
Act,  1824.  On  December  10,  1907,  he  was  again 
convicted  at  petty  sessions  of  the  same  offence 
under  the  same  section.  On  October  24,  1908, 
he  was  convicted  at  petty  sessions  of  being  an 
incorrigible  rogue  in  that  he  "  did  unlawfully 
wander  abroad  to  beg  alms,  the  said  [appellant] 
having  been  twice  previously  convicted  of  being 
an  idle  and  disorderly  person,"  and  was  com- 
mitted to  quarter  sessions,  where  he  was  sentenced 
to  twelve  months'  imprisonment  with  hard 
labour. 

Held — that  the  conviction  must  be  quashed, 
as  under  sect.  5  of  the  Vagrancy  Act,  1824, 
before  a  person  can  be  convicted  as  an  incor- 
rigible rogue,  there  must  be  evidence  that  he  has 
been  previously  convicted  as  a  rogue  and  vaga- 
bond, and  there  was  no  evidence  upon  the  face 
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II.  Specific  Offences — Contiaiieil. 
of   the  record  that   the  appellant  hail  been  so 
convicted. 

K.  r.  JoHXSON,   [1909]  1  K.  B.  489;    78  L.  J. 

[K.  B.  290  ;   100  L.  T.  \CA  ;    73  J.  P.  135  ;   25 

T.  L.  K.  229  ;  53  Sol.  Jo.  288— C.  C.  A. 

67.  Proxtifidr —  ]\'/iuf  Amounts  to  "  Indecency  " 
—  Mere  Aci-o.stin;/  of  Men  not  SitjHcient  — 
yuyraneij  Act,  1821  (5  Geo.  I,  c.  83),  a-.  3.]  — 
A  pro.stitiite  who  merely  accosts  a  man  in  the 
street  at  night,  there  being  no  evidence  of  any 
indecency  in  her  words  or  gestures,  is  not  behav- 
ing "  in  a  riotous  or  indecent  manner  "  within 
the  meaning  of  sect.  3  of  the  Vagrancy  Act, 
1824. 

bl.  r.  Duke,  73  J.  P.  88— Liverpool  Qr.  Sess. 

(y)  Women  and  Girls,  Offences  against. 

See  Nos.  5,  11,  .■oijint. 

III.  CONVICTS'  PROPERTY. 

(N'o  i):iiat;i.ai.li.s  in  tins  vol.  of  the  Digest.] 

IV.  CRIMINAL  APPEALS. 

See  also  Tkadk  M.\rks,  Nos.  in.  11 . 
(a)  Generally. 

68.  ( 'riiii'iHdl  Appeal  Act,  1907— Inlerjjretut  Ion 
— Intention  of  Leqidature — Rejection  of  Words — 
Criminal  Appeal  Act,  19u7  (7  Edw.  7,  c.  23), 
s.  4,  Kuh-x.  3.]— The  Court  of  Criminal  Appeal 
may  in  reading  the  Criminal  Appeal  Act,  1907, 
reject,  transpose,  or  even  imply  words,  if  this  be 
necessary  to  give  effect  to  the  intention  and 
meaning  of  the  legislature  which  is  to  be 
ascertained  from  a  careful  consideration  of  the 
entire  statute. 

R.  V.  Ettridge,  [1909]  2  K.  B.  24  ;  78  L.  J.  K.  B. 

[479  ;  100  L.  T.  624  :  73  J.  P.  253  ;  25  T.  L.  R. 

391  :  53  Sol.  Jo.  401— C.  C.  A. 

69.  Conduct  of  Trial — Sumviing-up — Principle 
on  icliicli  Court  of  Criminal  Appeal  Act^J] — Every 
suiiuiiing  up  in  a  criminal  trial  must  be  regarded 
in  the  light  of  the  conduct  of  the  trial  and  the 
(piestions  which  have  been  raised  by  counsel  for 
the  prosecution  and  for  the  defence  respectively. 
The  Court  of  Criminal  Apjieal  does  not  sit  to 
consider  whether  particular  phrases  used  in  the 
summing-up  were  the  best  that  might  have  been 
chosen,  or  whether  a  direction  which  had  been 
attacked  might  have  been  fuller  or  more  con- 
veniently expressed  ;  the  Court  sits  to  administer 
justice  -and  to  deal  with  valid  objections  to 
matters  which  may  have  led  to  a  miscarriage  of 
justice. 

R.  r.  Stoddaut,  73  J.  P.  348  ;  25  T.  L.  R.  fil2  ; 
[53  Sol.  Jo.  578— C.  C.  A. 

70.  TnudminHihilitij  of  Elide  nee — Xo  Suhxtan- 
tial  Miacarriaqe  of  Justice — Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  .v.  4  (1),  Proviso.]— 
A  quarter-master  sergeant  appealed  from  a  con- 
viction for  uttering  a  forged  receipt.  At  the 
trial  evidence  was  admittetl  of  his  having  been 
tried  by  court-martial,  but  his  counsel  had 
elucidated  the  fact  that  the  verdict  of  the  court- 
martial  against  him  had  been  (juashed  by  the 


Judge-Advocate-General,  which  fact  was  pointed 
out  by  the  judge  in  his  summing  up.  No  point 
was  made  by  tlie  prosecution  or  by  the  judge 
that  this  verdict  should  be  taken  into  considera- 
tion. 

Held — that,  without  deciding  whether  the 
evidence  was  inadmissible  and  assuming  that  it 
was  inadmissible,  tlie  case  came  within  the 
proviso  to  sect.  4  (1)  of  the  Criminal  A])peal  Act, 
1907,  as  no  substantial  nnscarriage  of  justice  had 
actually  occurred. 
R.  c.  Westacott,  25  T.  L.  R.  192— C.  C.  A. 

71.  No  Shorthand  Notes — Validity  of  Pro- 
ceedings—  Crlminttl  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  .V.  16.] — The  provision  as  to  a  shorthand 
note  in  sect.  16  of  the  Criminal  Appeal  Act, 
1907,  is  directory  only  ;  the  proceedings  are  not 
invalidated  by  the  fact  of  no  note  being  taken. 

li.   r.  RUTTER,   73  J.   P.  12  ;  25   T.   L.   R.   73- 

[C.  C.  A. 

72.  I'rc  royal  ice  of  Mercy — lleference  hy  llome 
Secretary — Ko  Appeal  Otherwise  against  Co/i- 
riction  —  Conviction  at  J'etty  Sessions  as  an 
Incorriyihle  lloyue  —  Sentenced  at  Quarter 
St'ssions — ]'ayrancy  Act,  1824  (5  Geo.  4.  c.  83), 
.S-.  5 — Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  ss.  19,  20  (2).]— Under  sect.  20  (2)  of 
the  Criminal  Appeal  Act,  1907,  a  person  con- 
victed at  petty  sessions  as  an  incorrigible  rogue, 
and  sent  to  be  dealt  with  at  (juarter  sessions 
under  sect.  5  of  the  Vagrancy  Act,  1824,  cannot 
appeal  to  the  Court  of  Criminal  Ai)peal  against 
the  conviction  at  petty  sessions,  but  only  against 
the  sentence  imposed  by  quarter  sessions.  But 
by  sect.  19  of  the  Criminal  Appeal  Act  nothing 
in  the  Act  is  to  affect  the  prerogative  of  mercy, 
and  the  Secretary  of  State  can  on  consideration 
of  any  petition  for  mercy  with  regard  to  the 
conviction  of  a  person  on  indictment  refer  the 
whole  case  to  the  Court  of  Criminal  Appeal. 
R.r.  Johnson,  [1909]  1  K.  B.  439;  78L.J.  K.B. 

[290  ;  100  L.  T.  464  :  73  J.  P.  135  ;  25  T.  L.R. 
229  ;   53  Sol.  Jo.  288— C.  C.  A. 

73.  Prisoner  Iteserviny  his  Defence  till  Trial 
— lli<lht  of  Prosecution  to  Comment  on  Fact — 
Criminal  Appeal  Act,  1907  (7  Etlw.  7,  c.  23), 
s.  4.] — If  by  reserving  his  defence  the  case  set 
up  by  the  prisoner  at  his  trial  cannot  be  investi- 
gated, the  prosecution  are  entitled  to  comment 
on  that  circumstance. 

R.  r.  McNair,  25  T.  L.  R.  228— C.  C.  A. 

74.  Boyus  Confession  —  Plea  of  Ouilty  to 
Offences  not  Committed— Convictions  Quashed.] 
—In  this  ca.se,  where  the  appellant  had  made  a 
bogus  confession  of  committing  sacrilege  on  three 
occasions  and,  when  indicteil,  i)leadeil  guilty  to 
these  offences,  on  his  proving  alibis,  the  Court 
(plashed  the  convictions. 

R.  r.  Verney,  73  J.  P.  288— C.  C.  A. 

75.  Defence  of  AUhi—Pr/.soncr  Xot  Giving 
Evidence  at  Trial— Accomplice.] — A  prisoner 
who  raises  the  tlefence  of  an  alibi,  but  does  not  go 
into  the  witness-box  and  submit  himself  to  cross- 
examination,  is  not  entitled  to  ask  the  Court  of 
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IV.  Criminal  Appeals — Contlnnrd. 
Ciiminal  Appeal  to  consider  that  defence  as  a 
serious  ground  of  appeal  from  his  conviction. 
Where  a  prisoner  intends  to  raise  the  defence  of 
an  alibi  he  should  do  so  at  the  earliest  possible 
moment  in  order  that  those  representing  the 
Crown  may  have  an  opportunity  of  investigating 
it. 

A  woman  was  asked  by  the  prisoner  to  pawn  a 
watch,  for  the  larceny  of  which  he  was  indicted. 
She  attempted  to  jjawn  the  watch  when  she  was 
stopped  by  a  police  officer. 

Held — tiiat  the  mere  circumstance  of  being 
asked  to  pawn  tiie  watch  by  the  prisoner  did  not 
make  her  an  accomplice  of  the  prisoner  so  as  to 
require  a  caution  being  given  to  the  jury  that 
they  should  not  act  upon  her  evidence  unless  it 
was  corroborated. 

R.   V.  KlllKHAM.  [1909]  W.  N.  HI  ;     73  J.  P. 
[406  ;  25  T.  L.  R.  650— C.  C.  A. 

76.  Defence  of  AWh'i — Pri/w/ier  JVof  Giving  Evi- 
dence — E.vcept tonal  Circintixfanrett — Trial  on  Day 
after  Committal — Ku  Time  to  Obtain  Witnex-tettas 
to  Alibi — Fren/t  Eridence.']  — An  appellant  from 
a  conviction  for  larceny  from  the  person  was 
arrested  on  one  day,  committed  for  trial  on  the 
next,  and  tried  and  convicted  on  the  next  day 
after  that.  The  evidence  upon  which  he  was 
convicted  consisted  solely  of  that  of  two  ladies 
who  identified  him  from  amongst  a  number  of 
other  persons  as  a  man  who  had  robbed  them  at 
8.30  p.m.  in  April,  five  days  before  the  trial.  No 
stolen  property  was  found  on  him  or  in  his 
lodging.  The  appellant  was  a  foreigner,  and  he 
did  not  give  evidence  at  his  tiial,  but  he  called 
one  witness  at  the  police  court,  and  on  his  trial, 
to  prove  an  alibi  and  on  his  arrest  he  at  once 
denied  the  charge  and  spoke  to  his  alibi. 

Under  the  exceptional  circumstances  of  the 
case  the  Court  of  Criminal  Aj)peal  allowed  the 
appellant  to  give  evidence,  although  he  had  not 
given  evidence  in  the  Court  below,  ordering  liim 
to  be  called  first. 

No  less  than  eight  witnesses  having  corrobo- 
rated the  evidence  of  the  appellant  as  to  his  alibi 
the  Court  allowed  the  appeal  and  quashed  the 
conviction. 
R.  r.  Malvisi,  73  J.  P.  392— C.  C.  A. 

77.  Conviction  on  Revenue  Information — Civil 
Proceedings — Criminal  Information — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  3(;),  ."*■  20,  .«f«J-.s.2.] 
— An  appeal  does  not  lie  to  the  Court  of  Criminal 
Appeal  from  a  conviction  on  an  information  by 
the  Attorney-General  on  the  revenue  side  of  the 
King's  Bench  Division.  Such  an  information  is 
not  a  criminal  information  witliin  the  meaning 
of  sect.  20,  sub-sect.  2,  of  the  Criminal  Appeal 
Act,  1907. 

R.  V.  Hausmann  and  Otheks,  [1909]   W.  N. 
[198  ;  73  .J.  P.  516  ;  26  T.  L.  R.  3— C.  C.  A. 

78.  Prisoner  Tried  Twice  on  Same  Facts  for 
Two  Different  Offences — Prevention  of  Crimes 
Act,  1871  (34  &  .35  Vict.  c.  112).  s.  7.]— M.  was 
tried  on  an  indictment  charging  larceny  from  the 
person  of  a  man  unknown.  He  was  acquitted. 
He  was  then  tried  on  the  same  facts  on  a  second 


indictment  charging  an  offence  under  sect.  7  of 
the  Prevention  of  Crimes  Act,  1871.  The  jury 
were  unable  to  agree,  antl  the  jirisoner  was  then 
tried  again  on  this  indictment  in  another  Court, 
and  was  convicted.  From  this  conviction  he 
appealed  on  the  ground  that  he  had  been  put  in 
jeopardy  twice  on  the  same  facts. 

Held — that  there  was  no  objection  in  law  to 
the  conviction,  and  as  the  evidence  was  amply 
sufficient  to  justify  the  verdict  the  appeal  would 
be  dismissed. 

R.  r.  Miles,  73  J.  P.  N.  C.  516— C.  C.  A. 

(b)  Appeal  against  Sentence. 

Sec  also  No.  45,  supra, 

79.  Habitual  Drunkard  Convicted  Four  Times 
of  Drunhenness  within  Twelve  Mouths — Xo  Power 
to  Impose  Imprisonment  as  loell  as  Detention — • 
Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  s.  2 
(1).] — A  person  convicted  on  indictment  under 
sect.  2  (1)  of  the  Inebriates  Act,  1898,  can 
only  be  sentenced  to  detention  for  a  term  not 
exceeding  three  years  in  any  certified  inebriate 
reformatory,  the  managers  of  which  are  willing 
to  receive  him,  as  provided  by  that  section,  and 
not  to  imprisonment  as  well. 

R.  r.  Briggs,  [1909]  1  K.  B.  381  :  78  L.  J.  K.  B. 

[116  ;   100  L.  T.  240  ;  73  J.  P.  31  ;  25  T.  L.  R. 

105  :  53  Sol.  Jo.  1641— C.  C.  A. 

80.  Plea  of  Guilty — Sentence  Quashed — Xo 
Power  to  Pass  Sentence  in  Substitution — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (3).]— 
Where  the  Court  of  Criminal  Appeal  quashes  a 
sentence  passetl  upon  an  a))pellant  who  has  pleaded 
guilty  to  an  indictment,  the  Court  has  no  power 
under  sect.  4  (3)  of  the  Criminal  Appeal  Act, 
1907,  to  pass  another  sentence  on  the  appellant 
in  substitution  therefor. 

The  appellant  had  jileaded  guilty  and  had  been 
sentenced  to  imprisonment  with  hard  labour  for 
an  offence  which  was  not  punishable  with  hard 
labour. 

The  Court  quashed  the  sentence  on  the  ground 
that  it  was  illegal.  They  passed  no  other  sen- 
tence upon  the  appellant,  as  sect.  4  (3)  of  the 
Criminal  Appeal  Act,  1907,  only  gave  them 
power  to  pass  "  such  other  sentence  warranted 
in  law  by  the  verdict."  Tiiere  had  been  no 
verdict,  and  therefore  the  Court  had  no  power  to 
pass  another  sentence  upon  the  appellant. 

R.  r.  Davidson,  [1909]   W.  N.  52  :  100  L.  T. 
[623  ;  25  T.  L.  R..352— C.  C.  A. 
Overruled  by  i?.  v.  Ettridge,  No.  90,  infra. 

81.  Prineijjle  on  which  Sentences  are  Corrected 
on  Apjyeal — Manslaugliter  —  Disea.sed  ( 'ondition 
of  Man  Killed.] — The  Court  of  Criminal  Appeal 
does  not  correct  sentences  on  minor  differences  of 
opinion  in  the  standard  of  punishment,  but  con- 
siders whether  a  wrong  standard  or  principle 
has  been  applied  in  the  particular  case  under 
consideration. 

In  this  case,  an  appeal  against  a  sentence  of  ten 
years'  penal  servitude  for  manslaughter,  the  Court 
held  that  the  learned  judge  who  had  tried  the 
case  had  allowed  two  circumstances  to  weigh 
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IV.  Criminal  Appeals— CW«^/«?/<y7. 
with  liim  too  much— (1)  the  fact  that  the  appel- 
lant did  not  give  the  deceased  man  a  chance  of 
'•putting  up  his  hands,"  and  (2)  tliat  it  made  no 
difference  to  the  offence  whether  the  body  of  the 
deccasi'd  man  was  in  a  diseasi-d  condition.  Such 
a  condition  miglit  make  the  conscipiences  of  an 
assault  more  serious  than  could  be  anticipatal. 
The  sentence  was  reduced  from  one  of  ten  to  one 
of  three  years'  penal  servitude. 

R.  r.  O'CONNELL,  73  J.  P.  118— C.  C.  A. 

82.  Pr'nicipli'x  that  Git'idr  the  Court  in  llediic- 
i ng  Si-ntrure — Pleas  of  Guilt ij — Cr'i  m ina I  Appra I 
Act,  1907  (7  Edw.  7,  c.  2:?),  .v.v.  H(r)  u/id  4  (:i).]  — 
Where  a  prisoner  has  been  tried,  and  tlie  judge 
at  the  Court  of  trial  has  iicanl  all  tlie  evidence 
and  seen  the  witnesses,  the  Court  of  Criminal 
Appeal  will  not  interfere  with  the  sentence 
imposed  unless  the  Judge  has  gone  wrong  in 
principle,  although  members  of  the  Court  may 
be  of  opinion  that  they  would  not  have  inflicted 
so  severe  a  sentence. 

But  where  the  prisoner  has  pleaded  guilty,  the 
Court  of  Criminal  Appeal  are  in  as  good,  or  in 
nearly  as  good,  a  i)Osition  to  consider  what  is  the 
proper  sentence  on  reviewing  the  sentence  as  the 
Court  of  trial  is  on  its  imposition,  and  therefore, 
in  such  cases,  the  Court  of  Criminal  Appeal  will 
reduce  a  sentence  which  is  in  their  opinion  too 
severe. 

R.  r.  NUTTALL,  73  J.  P.  30 ;  2.5  T.  L.  R.  76  ;  53 
[Sol.  Jo.  6i— C.  C.  A. 

83.  Eeductiou  of  Sentence — ConvictUm  for 
Burglary,  Larcemj  and  Receiving  —  Eridence 
of  Beceiving  only  —  Criminal  Appeal  Act, 
1907  (7  Edw.  7,  c.  23),  .t.  4.]— The  prisoner  was 
convicted  on  an  indictment  charging  him  with 
burglary,  larceny,  and  receiving,  and  sentenced 
to  twelve  months'  imprisonment  with  hard 
labour.     On  an  api)eal  from  the  con-viction  : — 

Held — that  as  the  evidence  only  justified  a 
verdict  of  guilty  on  the  count  for  receiving,  the 
Court  would  reduce  the  sentence  to  si.x  months, 
as  it  could  not  feel  confident  that  the  sentence  of 
twelve  months  would  have  been  imposed  had  the 
jury  found  the  prisoner  guilty  of  receiving  only. 
R.  V.  George,  73  J.  P.  11  ;  2.5  T.  L.  R.  G6— 

[CCA. 

84.  Beriew  of  Other  Cases  before  Sentence — 
Beduction  of  Subsequent  Sentence — I/onie  Oftice 
Circular  to  Police  Authorities  dated  the -lOth  of 
August,  189G.]  —  The  appellant  had  had  an 
account  at  a  bank,  which  was  closed,  but  he 
retained  a  cheque  book,  containing  a  number  of 
blank  cheques  tlrawn  on  the  bank.  A  number 
of  these  cheques  he  filled  in  and  gave  to  trades- 
men and  others  in  return  for  goods.  The 
appellant  was  prosecuted  for  obtaining  goods  by 
false  pretences  by  one  of  these  chetpies  and 
sentenced  to  six  months'  imprisonment.  Whilst 
serving  this  sentence  he  w.is  brought  to  ( 'am- 
bridge  and  convicted  of  obtaining  goods  l)y  false 
pretences  on  another  of  these  cheques.  The 
Recorder  at  Quarter  Sessions,  before  sentencing 
him,  asked  that  other  charges  might  te  men- 
tioned  to   him,   and    the    police    mentioned    a 


number  of  cases  where  lie  had  obtained  goods  by 
false  pretences,  giving  details  as  to  si.x  cases; 
but  they  did  not  nKuition  two  cases  in  the  juris- 
diction of  the  Kent  Quarter  Sessions.  The 
Recorder  sentenced  liim  to  twelve  months'  im- 
prisonment witli  hard  labour,  and  expressed  the 
view  tiiat  at  tiie  end  of  iiis  sentence  lie  would 
start  with  a  "clean  sheet."  AVhilst  serving  that 
sentence  he  was  brought  up  and  charged  with 
two  similar  cases  at  the  Kent  Quarter  Sessions. 
What  the  Recorder  at  Cambridge  had  said  was 
not  mentioned  to  the  Chairman  at  Maidstone, 
and  he  sentenced  the  api)ellant  to  three  j'cai's' 
penal  servitude,  from  wliich  sentence  he  appealed. 
The  Court  saitl  that  tliey  did  not  laj'  down 
any  general  rule  that  in  such  a  case  where 
certain  cases  had  not  been  mentioned  on  the 
earlier  sentence  they  could  not  be  proceeded 
with.  But  in  this  case  they  thought  that  sub- 
stantially the  whole  of  the  cases  were  before  the 
Recorder  of  Camljridge.  They,  therefore,  reduced 
the  sentence  of  three  years'  penal  servitude  to 
one  of  twelve  months'  imi)risonment  with  hard 
labour,  to  run  concurrently  with  that  passed  on 
the  appellant  at  Cambridge. 
R.  r.  Syres,  73  J.  P.  13  ;  2;",  T.  L.  R.  71  —C  C  A. 

85.  0 fence  Known  to  Police  at  Prior  Convic- 
tion— Reduction  of  Sentence.'\ — ^A  sentence  was 
reduced  where  it  appeared  that  the  offence  for 
which  the  appellant  was  sentenced  was  known 
to  the  police  when  he  was  convicted  on  a  prior 
occasion. 

B.  v.  Syres  (Xo.  84,  supra)  approved  and 
followed. 

R.  r.  Markham,  73  J.  P.  N.  C  240— C  C  A. 

86.  Beview  of  Other  Cases  before  Sentence — 
Other  Offence  Admitted  by  Prisoner — AW  Tahen 
into  (\insideration — Subsequent  Conviction  for 
Other  Offence.] — A  judge  sentencing  a  prisoner 
is  entitled,  but  not  bound,  to  take  into  considera- 
tion otiier  ofifences  which  the  prisoner  admits. 

B.  V.  Syres  (No.  84,  su/Jra)  explained. 

The  admission  by  a  prisoner,  convicted  of 
obtaining  goods  by  false  pretences,  of  a  similar 
offence  in  obtaitiing  a  watch  which  the  judge 
then  sentencing  him  decline<l  to  take  into  con- 
sitleration  on  the  ground  that  the  prisoner  had 
not  given  information  to  the  police  as  to  what 
hafl  become  of  the  watch,  was  held  to  be  no  bar 
to  his  subsequent  conviction  for  obtaining!  the 
watch  by  false  pretences. 
R.  (V  Sharpcote,  [1909]  W.  N.  218— CCA. 

87.  Sentence  too  Severe — Beduction — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (3).]— 
The  appellant  was  convicted  of  neglecting  four 
children  in  a  manner  likely  to  cause  them  un- 
necessary suffering  or  injury  to  their  health  and 
of  being  an  habitual  drunkard.  She  was  sen- 
tenced to  twelve  months'  im[)risonment  with 
hard  labour,  to  be  followed  by  three  years' 
detention  in  an  inebriate  reformatory. 

Held — that  the  sentence  was  too  severe,  and 
that    it   should   be   rcduceil   to  twelve  months' 
imprisonment  with  hard  labour,   to  be  followed 
by  twelve  months'  detention  in  a  reformatory. 
R.  V.  Prince.  2.5  T.  L.  R.  197— C.  C  A. 
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IV.  Criminal  Appeals — Continued. 

88.  Ej-cesstre  Sentence — Reduction — Standard 
of  Sentence s.'\ — A  prisoner  was  sentenced  to  eight 
years'  penal  servitude,  to  be  followed  by  three 
years'  police  supervision,  for  the  larceny  of  £1  by 
a  trick.  He  was  a  man  with  a  bad  record,  having 
already  been  sentenced  to  two  periods  of  penal 
servitude.  The  Court  passed  in  substitution  a 
sentence  of  five  years'  penal  servitude,  Darling,  J., 
observing  that  no  member  of  the  Court  would 
have  passed  the  sentence  passed  at  the  Court  of 
trial. 

Per  Darling,  J.  :  The  institution  of  the  Court 
of  Criminal  Apj)eal  should  tend  to  regularise  a 
standard  of  sentences. 

R.  r.  Woodman,  73  J.  P.  286— C.  C.  A. 

89.  Previous  History  of  Prisoner — Sentence 
Reduced. '\  — A  prisoner  was  sentenced  at  quarter 
sessions  to  nine  months'  imprisonment  with  hard 
labour  as  a  rogue  and  vagabond.  It  appeared 
that  he  had  already  been  sentenced  on  nine  or 
ten  occasions  under  the  Vagrancy  Acts,  and  that 
on  one  of  these  occasions  he  had  been  sentenced 
to  seven  months'  imprisonment  with  hard  labour 
as  a  rogue  and  vagabond.  It  appeared  that  tec 
years  ago,  before  the  dates  of  these  convictions, 
he  had  left  the  army  with  a  character  that  Avas 
marked  "  Very  good."  He  had  then  obtained 
employment  and  kept  himself,  until  he  was 
struck  down  by  paralysis.  He  then  commenced 
playing  a  penny  whistle  in  the  streets  and 
begging,  the  conduct  which  led  to  his  con- 
victions. He  had  never  been  convicted  of 
dishonesty  or  violence.  The  Court  passed  in 
substitution  a  sentence  of  three  months'  im- 
prisonment with  hard  labour. 

Per  Darling,  J.  :  It  was  much  to  be  desired 
that  there  should  be  some  other  means  of  dealing 
with  the  appellant  than  those  at  present  existing. 
E.  V.  Edwards,  73  J.  P.  287— C.  C.  A. 

90.  Plea  of  Guilt II — Quash  ing  Sentence — Poivcr 
of  Court  to  Pass  other  Sentence — Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  s.  4,  suh-s.  3.]— Where 
a  prisoner  has  pleaded  guilty  and  apijeals  against 
his  sentence,  the  Court,  where  it  quashes  such 
sentence,  has  power,  under  sect.  4,  sub-sect.  3, 
of  the  Criminal  Appeal  Act,  1907,  to  substitute 
another  sentence  therefor. 

R.  V.  Pai-idson  (supra)  overruled. 
R.  V.  Ettridge,  [1909]  2  K.  B.  24  ;  78  L.  J. 
[K.  B.  479  ;  100  L.  T.  624  ;  73  J.  P.  253  ;  25 
T.  L.  R.391  ;  53  Sol.  Jo.  401— C.  C.  A. 

91.  Hahitual  Criminal — Prevention  of  Crime 
Act,  1908  (8  Edw.  7,  c.  59),  ss.  10,  12.]— Sentence 
reduced  on  the  ground  that  the  Chairman  of 
Quarter  Sessions,  in  imposing  a  sentence  of  five 
years'  penal  servitude  in  order  that  the  prisoner 
might  get  the  benefit  of  the  system  of  preventive 
detention  under  the  Prevention  of  Crime  Act, 
1908,  had  wrongly  treated  the  prisoner  as  an 
habitual  criminal. 

11.  r.  llAYBOLLD,   [1909]    W.  N.  118;  73  J.  P 
[334  ;  25  T.  L.  il.  581— C.  C.  A. 

92.  Judge  Influenced  hy  Prisoner's  Conduct — 
Mahimj  a  False  Entry  in  a  Register  of  Marriage 


— Iiulictment  for  Bigamy  iwt  Proceeded  with.]  — 
W.  married  I.  in  1876.  In  1878  his  wife  parted 
from  him.  In  1890  W.  purported  to  marry  B., 
describing  himself  as  a  bachelor  in  the  register 
of  marriage.  In  1906  B.  parted  from  him.  In 
1909  W.  was  indicted  (1)  for  bigamy  and  (2) 
for  wilfully  making  in  1890  a  false  entry  in  a 
register  of  marriage.  The  prosecution  elected 
not  to  proceed  on  the  indictment  for  bigamy  on 
the  ground  that  there  was  no  evidence  on  the 
depositions  that  in  1890  W.  was  aware  that  his 
wife  was  alive.  W.  was  convicted  on  the  other 
indictment,  and  evidence  having  been  given  of 
bad  conduct  on  his  part  to  I.  and  to  B.,  he  was 
sentenced  to  two  years'  imprisonment  with  hard 
labour. 

Held  on  appeal — that  it  was  plain  that  W. 
had  not  been  sentenced  to  this  term  for  what  he 
had  written  in  the  marriage  register  in  the  year 
1890,  Init  by  reason  of  the  strong  view  the  judge 
took  of  W.'s  conduct,  that  the  sentence  was  one 
which  the  Court  could  not  approve,  and  that,  as 
W.  had  been  in  prison  for  a  few  weeks,  he  should 
■be  discharged. 

R.  r.  Wells,  73  J.  P.  415— C.  C.  A. 

93.  Ticket-of-Leave — Eemanet  of  Last  Sentence 
— Proper  Formof  Sentence^Penal  Servitude  Act, 
1864  (27  &  28  Vict.  c.  47),  «.  ^J— Criminal  Ajipeal 
Act,  1907  (7  Edw.'7,r.  23),  ss.  3,  4  (3),  19  («).]— 
Judges  in  passing  sentence  on  a  prisoner  should 
not  refer  to  the  remanet  of  the  prisoner's  last 
sentence  by  ordering  that  the  new  sentence 
should  be  served  after  or  concurrent h'  with  the 
remanet,  as  by  sect.  9  of  the  Penal  Servitude  Act, 
1864,  the  prisoner  must  serve  his  remanet  after 
serving  the  fresh  sentence  that  is  passed  upon 
him.  But  where  a  judge  has  done  so,  the  Court 
of  Criminal  Appeal  will  vary  the  sentence  to 
give  effect  as  far  as  possible  to  the  total  length 
of  sentence  the  judge  at  the  Court  of  trial  wished 
to  impose. 

Where  the  Home  Secretary  refers  a  case  to  the 
Court  of  Criminal  Appeal  under  sect.  19  of  the 
Criminal  Appeal  Act,  1907,  with  regard  to 
sentence,  it  is  not  open  to  the  petitioner  to  appeal 
against  his  conviction  ;  in  such  a  case,  tlie  Court 
has  the  power  to  vary  the  sentence  under  sect. 
4  (3)  of  the  Criminal  Appeal  Act,  1907. 

R.  V,  Hamilton  ((1908),  72  J.  P.  N.  C.  365  ; 
Butterworths'  Yearly  Digest,  1908,  col.  149) 
considered. 

R.  r.  Smith  ;   R.  r.  Wilson,  [1909]  2  K.  B, 
[756  ;  101  L.  T.  126  ;  73  J.  P.  407— C.  C.  A. 

94.  Preventive  Detention  folloiviyig  Penal  Ser- 
vitude— Riqlit  to  Appeal  agai7ist  Both  Sentences 
—Prevention  of  Crime  Act,  1908  (8  Edw,  7, 
c.  59),  s.  11.] — If  a  person  who  has  been 
sentenced  to  penal  servitude  and  also  to  pre- 
ventive detention  under  the  Prevention  of 
Crime  Act,  1908,  appeals,  under  sect.  11  of  that 
Act,  against  the  latter  sentence,  the  Court  of 
Criminal  Appeal  will  allow  him  as  of  right  to 
appeal  also  against  the  sentence  of  penal 
servitude. 

R.  V.  Smith  ;  R.  r.  Weston,  [1909]  W.  N.  210  ; 
[26  T.  L.  R.  23  ;  54  Sol  Jo.  137— C.  C.  A. 
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IV.  Criminal  Appeals  —rcw/Z/n/^v/. 
(c)  Appeal  on  Facts. 
INo  jiaragraplis  in  this  vol.  ol  th«  Digest.) 

(d)  Bail. 

95.  Notice  of  AppUcation  to  Prost'etUion.\— 
While  the  Court  of  Criminal  Appeal  cannot  on  its 
own  initiative  la}'  down  a  general  rule  that  notice 
must  be  given  to  the  prosecution  when  an 
application  for  bail  pending  the  hearing  of  an 
appeal  is  intended  to  be  made,  it  is  very  desirable 
that  a  judge  or  the  Court  in  the  exercise  of  his 
or  its  discretion  should  direct  such  notice  to  be 
given.  In  cases  where  the  Director  of  Tublic 
Prosecutions  is  concerned  the  application  for 
bail  should  be  refused  where  no  notice  has  been 
given  of  the  intended  application. 

R.  r.  Ridley,  100  L.  T.  'J14  :  25  T.  L.  R.  508— 

[C.  C.  A. 

(e)  Fresh  Evidence. 
."•^e  also  No.  116,  infra. 

96.  AppUcation  for  Leave    to    Cull— Appeal 
a(iain4  Conviction  and  Sentence — Misdirection— 
Finding  Property — Larcem/ — Criminal  Appeal 
Act,   1907  (7   Edw.  7,  c.  2'^),  s.  9  (i).J— The, 
Court  refused  to  allow   further  evidence  to  be  | 
called  merely  to  supplement  or  support  the  case 
made    at  the  trial,  the   witnesses   having  been  | 
available  at  the  trial  and  not  having  been  called. 

Upon  an  appeal  against  a  conviction  upon  a 
charge  of  stealing  a  bag  which  had  been  delivered 
to  the  prisoner  by  mistake,  the  allegation  being 
that  the  Chairman  at  Quarter  Sessions,  where 
the  prisoner  was  tried,  misdirected  the  jury  in 
not  having  sufficiently  explained  to  them  the 
law  as  to  what  was  necessary  to  constitute 
larceny  in  the  case  of  property  found  by  a 
person,  the  Court  dismissed  the  appeal  upon 
the  ground  that  in  view  of  the  case  set  up  at  the 
trial,  there  had  been  no  misdirection. 

The  Quarter  Sessions,  having  sentenced  the 
prisoner  to  fifteen  months'  hard  labour,  subse- 
quently altered  it  to  one  of  fifteen  months  in  the 
second  division.  The  jnisoner  liaving  appealed 
against  the  sentence,  the  Court,  in  the  cii cam- 
stances,  restored  the  original  sentence. 
R.  r.  Mortimer,  99  L.T.  204  ;  72  .1.  P.  349  ;  24 
[T.  L.  K.  745  ;  21  Cox,  C.  C.  677— C.  C.  A. 

97.  Ahsenrc  of  Witnesses  through  Misunderstand- 
ing— Miscarriage  of  Justice — Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  s.  4.] — A  conviction 
was  quashed  on  the  ground  that  there  was  a 
strong  probability  that  if  the  evidence  of  certain 
witnesses  for  the  prisoner  who,  when  the  case  was 
heard,  were  absent  through  a  misunderstanding, 
had  been  before  the  jury  the  prisoner  would  have 
been  acijuitted. 

Magistrates  should  do  nothing  to  discourage  a 
prisoner    from     calling    his    witnesses    at    the 
hearing  before  them. 
R.  V.  Hendry,  25  T.  L.  R.  635- C.  C.  A. 

98.  Fresh  Evidence  on  Ap/ieal — Identification 
after  conxiderable  Lapse  of  Time — Descrijition  of 
another  Man  given  to  L'olice  soon  after  Oll'cnce.] 


—A  man  (X.)  obtained  a  horse  by  false  pretences 
from  J.  on  Novendjcr  17th,  1906,  at  a  horse  fair. 
G.  was  arrested  for  the  offence  on  August  5th, 
1908.  J.  identified  G.  as  being X, ;  but  J.'s  man, 
who  had  as  good  if  not  a  better  opportunity  of 
seeing  X.  at  the  fair,  was  unable  to  identify  G. 
as  the  man.  There  was  no  controversy  as  to  G. 
being  at  the  fair  on  November  17th,  19u6.  A 
handwriting  expert  stated  that  the  cheque  given 
by  X.  to  J.  at  the  fair  and  a  chdiuc  written  by 
G.  at  the  police  court  on  his  own  request  were 
written  by  the  same  person.  For  the  defence, 
one  witness  said  that  G.  was  with  him  at  the 
fair  at  the  time  the  offence  was  committed,  and 
he  did  not  commit  it  ;  another  witness  said  that 
a  man,  not  G.,  had  given  him  the  horse  to  take 
away,  and  a  third  witness  said  that  he  saw  a  man 
not  G.,  commit  the  offence.     G.  was  convicted. 

On  appeal,  a  detective-sergeant  was  called  by 
leave  of  the  Court,  who  said  that  he  thought  the 
description  of  X.  given  to  him  al>)ut  a  fortnight 
after  the  offence  was  committed  was  that  of 
another  man — P..  The  description  gave  the 
height  of  X.  as  5  feet  6  or  7  inches.  G.  was 
about  5  feet  3  inches  in  height— a  very  short  man. 

The  Court  (piashed  the  conviction,  having 
regard  to  the  evidence  given  on  appeal,  but  said 
that  if  there  had  only  been  the  evidence  given  at 
the  trial,  the  Court  would  not  have  allowed  the 
appeal. 
R.  V.  Betrid(;k,  73  J.  P.  71— C.  C.  A. 

99.  Mistalie  as  to  Character  of  Prosecutrix — 
Excessive  Sentence — Peducfion.]  — A  prisoner  was 
sentenced  to  five  years'  penal  servitude  for 
stabbing  a  woman.  It  appeared  that  the  judge 
who  sentenced  him  thought  the  prosecutrix  was 
a  respectable  woman  living  with  her  husband, 
and  that  D.  had  broken  up  her  home.  Inquiries 
having  been  made,  it  ap{)eared  that  this  wonlan 
was  a  prostitute,  living  with  a  man  who  was  not 
her  husband.  The  injuries,  which  were  not 
.serious,  were  inflicted  by  the  appellant  taking 
up  a  knife  lying  close  to  him  in  the  midst  of 
an  altercation  with  the  prosecutrix.  The  Court 
passed  in  substitution  a  sentence  of  eighteen 
months'  imprisonment  with  hard  labour. 
R.  r.  Dickenson,  73  J.  P.  287— C.  C.  A. 

(f)  Insanity. 

100.  Conviction  of  Murder — Prisoner  Defended 
at  Request  of  Court — Defence  of  Insanity — 
No  Witnesses  Called — Possihilitg  of  Procuring 
Evidence  of  Insanity.] — A  prisoner  was  con- 
victed of  murder,  having  been  defemlcd  by 
counsel  at  the  request  of  the  court.  The  ilefence 
was  insanit}-,  but  no  witnesses  were  called  ou 
the  prisoner's" behalf.  The  prisoner  applicil  for 
leave  to  appeal  on  the  ground  that  if  counsel  or 
solicitor  had  been  instructed  eailior  evidence  of 
insanity  might  have  been  procured. 

Held— that  a  defence  of  insanity  must  be 
establishe<l  before  a  jury,  that  the  Court  could 
not  reverse  a  verdict  "by  a  jury  on  the  possi- 
bility that  other  evidence  nnght  have  been 
l)n)c"ured,  and  that  the  application  must  bo 
dismissed. 
R.  V.  Atherley,    [I909J   W.  N.  251  — C.  C.  A. 
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IV.  Criminal  Appeals — Continued. 

(g)  Mistakes  of  Judges. 

See  also  No.  43,  xvpnt. 

101.  Appeal  againd  Sentence —  Ecldence  of 
Character — Confusion  between  Tioo  Prisoners.'\ — 
W.,  aged  sixteen, was  convicted  of  stealing  a  lady's 
bag  from  her  person.  It  appeared  that  he 
had  been  sentenced  to  fourteen  days'  imprison- 
ment for  embezzlement  six  months  previously 
\V.  was  now  sentenced  to  two  years'  imprison- 
ment with  hanl  labour,  and  he  was  recommended 
for  treatment  under  the  Borstal  system.  Before 
sentencing  him,  the  judge  said,  "  They  say  that 
they  cannot  do  anything  with  you  at  home." 
It  appeared  that  this  remark  had  been  made  with 
reference  to  another  person,  D.,  ami  that  the 
judge,  in  sentencing  W.,  was  under  the  impres- 
sion that  a  bad  character  given  to  D.  applied 
to  W. 

The  Court  reduced  the  sentence  to  six  months' 
imprisonment  with  hard  labour,  to  date  from  the 
conviction. 
E.  r.  Whiteman,  73  J.  P.  102— C.  C.  A. 

102.  Omission  — No  Mention  in  Summing-npof 
Defence  raised  bi/  Prisoner — Xo  Miscarriage — 
Criminal  Appeal' Act,  1907  (7  Edw.  7,  c.  23), 
s.  4,  snb-s.  1.] — The  jtrisoner  was  convicted  of 
murder.  At  the  trial  the  judge  in  his  summing- 
uj)  omitted  all  mention  of  the  defence  raised  on 
behalf  of  the  prisoner. 

Held— that  as  it  could  not  be  said  on  the 
facts  that  if  the  attention  of  the  jury  had  been 
directed  to  the  defence  by  the  judge  the  result 
of  the  trial  would  have  been  and  ought  to  have 
been  different ;  the  omission  to  refer  to  the  defence 
had  not  led  to  a  miscarriage  of  justice. 

In  determining  whether  there  has  been  a  mis- 
carriage of  justice,  the  Court  may  consider  what 
the  appellant  has  said  in  his  notice  of  appeal, 
although  it  may  not  be  entitled  to  consider 
what  is  stated  therein  in  determining  whether 
the  verdict  is  unreasonable  or  cannot  be  sup- 
ported having  regard  to  the  evidence. 
R.  V.  NiCHOLLS,  73  J.  P.  11  ;  25  T.  L.  R.  65— 

[C.  C.  A. 

103.  Omission  to  Warn  Jnrg — Statement  Affect- 
ing Prisoner — Prisoner's  Exidanation  Inter- 
rupted— Danger  of  Miscarriage  of  Justice.] — A 
prisoner  was  indicted  for  larceny.  A  witness 
made  some  statement  connecting  the  prisoner 
with  a  counterfeiting  transaction,  Tlie  prisoner 
attempted  by  cross-examination  and  by  evidence 
to  explain  this  reference,  but  on  each  occasion 
was  stopped  by  the  Chairman.  The  latter,  how- 
ever, did  not  explain  to  the  jury  that  he  had  so 
stopped  the  prisoner  merely  because  the  matter 
introduced  by  the  witness  in  question  was  quite 
irrelevant  ami  ought  to  be  disregarded. 

Held — that  the  incident  might  have  influenced 
the  verdict,  and  that  the  prisoner's  appeal  should 
be  allowed. 

Ji.  V.  Lee  (72  J.  P.  253  ;  24  T.  L.  R.  627  ;  52 
Sol.  Jo.  518)  discussed. 

R.  V.  Warner,  73  J.  P.  53  ;  25  T.  L.  R.  142— 

[CCA. 


104.  Eridencefrom  Tainted  Source — Xo  Caution 
to  Ju  rg —  Corroboration — Differentiation  Bet  ween 
Two  Prisoners.] — Conviction  (juashed  on  the 
ground  that  in  the  summing-up  the  jury  were  not 
cautioned  that  the  evidence  of  a  witness  came 
from  a  tainted  source  and  was  uncorroborated, and 
on  the  further  ground  that  there  was  no  sufficient 
differentiation  in  the  summing-up  of  the  case 
against  the  prisoner  from  that  against  the 
prisoner  indicted  with  him. 

R  v.  Beauchamp,  73  J,  P.  223  ;  25  T.  L.  R.  330 

[— C  C  A. 

105.  Summing-up — Case  for  Prisoner.] — It  is 
most  important  that  the  judge  who  is  trying  a 
case  shoulil  put  to  the  jury  in  his  summing-up 
the  case  for  the  defence  set  uj)  by  or  on  behalf 
of  the  prisoner  as  well  as  the  case  for  the 
prosecution.  If  that  is  not  done  there  is  some- 
times a  miscarriage  of  justice  where  the  con- 
viction is  quashed — a  miscarriage  in  that  a  man 
who  would  have  been  found  guilty  on  a  proper 
direction  is  discharged  by  the  Court  of  Appeal. 

R.  V.  Keating,  73  J.  P.  N.  C  112— C.  C  A. 

106.  Misdirection — Evidence  of  Accomplice— 
Corroboration — Prisoner  not  Distinctlg  Informed 
of  his  Riqltt  to  Give  Eridence — Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  .<;.  4.]— A  conviction 
was  quashed  on  the  ground  that  the  Chairman  of 
Quarter  Sessions  had  not  sufficiently  drawn  the 
attention  of  the  jury  to  the  fact  that  the  evi- 
dence for  the  prosecution  was  that  of  an 
accomplice  insufficiently  corroborated.  A  pri- 
soner ought  to  be  distinctly  told  that  he  has  a 
right  to  give  evidence  on  his  own  behalf. 

R.  r.  Waruen,  73  J.  P.  359  ;  25  T.  L.  R.  633— 

[C.  C  A. 

107.  Misdirection — Mis-statement  of  Evidence — 
Question  of  Identitg — Dcwription  on  which 
Arrest  3Iade.] — The  appellant  had  been  con- 
victed of  stealing.  The  question  at  the  trial  was 
as  to  the  identity  of  the  prisoner  with  the  thief. 
K.,  the  only  witness  as  to  identity,  had  given  a 
description  of  the  thief  to  a  detective-sergeant, 
who  arrested  the  prisoner  on  that  description. 
It  appeared  from  the  judge's  summing-up  that 
K.  had  described  the  face  of  the  thief  to  the 
sergeant,  although,  according  to  the  evidence,  he 
had  not  done  so,  except  to  describe  him  as  "  a 
fair  man  with  a  fair  moustache."  The  judge 
also  told  the  jury  that  they  might  leave  out  of 
consideration  the  question  of  whether  the  thief's 
clothes  were  light  or  brown,  and  simply  confine 
their  attention  to  tlie  one  fact — recognition  by 
the  face.  According  to  the  evidence,  K.  said 
that  the  thief  wore  a  light  suit,  but  dirty,  and 
that  he  had  so  described  the  clothes  to  the 
sergeant.  The  sergeant  said  the  description  was 
not  of  a  light  suit,  but  of  a  brown  dust-coat, 
grey  trousers  and  light  cap.  He  got  another 
description  elsewhere,  which  assisted  him  some- 
what in  corroborating  K.'s  description. 

Held — that  the  judge  had  misdirected  the 
jury  in  mis-stating  the  effect  of  the  evidence,  and 
that  the  conviction  must  be  quashed. 

R.  V.  Mason,  73  J.  P.  250— C  C.  A. 
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IV.  Criminal  Appeals — (\titiinuctl. 

108.  MixiJirrrtton  ax  to  Lmr — Xo  Lcarc  Necen- 
suni  —MhdinctliiH  not  Suhstdiitifil —  f'nminnl 
Appeal  Act,  r.i()7  (7,K(l\v.  7,  r.  2:5),  .s.  1(1).]  — 
Mistlircctidii  is  a  (lucsliou  of  law,  atul  nu  leave  to 
appeal  on  that  grouiul  is  neecssary. 

Misdirection  must  depend  upon  the  evidence 
given  at  the  trial,  and  the  lines  upon  which  the 
case  is  conducted  there. 

Tiie  Court  will  not  interfere  where  the  mis- 
direction is  not  substantial  and  results  in  no 
miscarriage  of  justice. 

R.  V.  Mfa'p^r.  9y  I..  T.  203  ;  24  T.  L.  R.  G20 ;  21 
[Cox,  C.  C.  C73— C.  C.  A. 

109.  Misdirection  as  to  Laa^ — "  Xo  Si/hsta/itial 
Miscarriatfc  of  Justice" — Power  of  Court  to  Find 
Facta  in  order  to  Sustain  Conviction — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  2•^),  .?.  4  (1).]— 
By  the  proviso  to  sect.  4  (1)  of  the  Criminal 
Appeal  Act,  1907,  the  Court  of  Criminal  Appeal, 
notwithstanding  that  they  are  of  opinion  that 
tlie  point  raised  in  the  appeal  might  be  decided 
in  favour  of  the  appellant,  may  dismiss  the 
appeal,  if  they  consider  that  no  substantial 
miscarriage  of  justice  has  actually  occurred. 

In  a  case  where  the  jury  were  misdirected  by 
a  judge,  but  the  Court  of  Criminal  Appeal  were 
of  opinion,  on  consideration  of  the  evidence 
given  at  the  trial,  that  even  had  they  been 
properly  directed  the  jury  would  in  all  proba- 
bility have  convicted  the  prisoner,  the  Court 
nevertheless  refused  to  act  under  this  proviso, 
on  the  ground  that  they  were  unable  to  say 
certainly  that  the  jury  must  have  convicted. 

Tiie  Court  expressed  their  regret  that  they  had 
no  power  to  order  a  new  trial. 
R.  V.  Dyson,  [1908]  2  K.  B.  454  ;  72  J.  P.  303 ; 

[99  L.  T.  201  ;  24  T.  L.  R.  653  ;  21   Cox,  C.C. 

(>69— C.C.  A. 

110.  Substantial  Misdirection — Point  Raised, 
Decided  in  Favour  of  Aj}j)ella?it — Xo  Substantial 
Miscarriage  of  Justice — Criminal  Api)eal  Act, 
1907  (7  Kdw.  7,  c.  23),  s.  4  (1).]— The  proviso  to 
sect.  4  (1)  of  the  Criminal  Appeal  Act,  1907,  is  : 
—"Provided  that  the  Court  may,  notwithstand- 
ing that  they  are  of  opinion  that  the  point  raised 
in  the  appeal  might  be  decided  in  favour  of  the 
appellant,  dismiss  the  appeal  if  they  consider 
that  no  substantial  miscarriage  of  justice  has 
actually  occurred." 

The  Court  will  not  dismiss  the  appeal  under 
this  ])roviso  in  a  case  where  tlicre  has  been  sub- 
stantial misdirection,  unless  they  can  say  that 
the  jury,  if  properly  directed,  would. have  returned 
the  same  verdict. 

R.  v.  Dyson  (No.  109,  supra)  considered. 

K.  r.  Stoddart,  73  J.  V.  34*  :  25  T.  L.  R.  012  ; 

[53  Sol.  Jo.  578— C.  C.  A. 

111.  Defence  not  put  before  Jury — Disturbing 
Relit/ious  Meeting/ — Places  of  Reliyiovs  Worship 
.4c^"l812  (52  Geo.  3,  c.  155),  s.  12.]  —Conviction 
quashed  on  the  ground  that  the  defence  had  not 
been  properly  put  before  the  jury  in  the  sum- 
ming-up. 

R.  V.  DiNNiCK,  2G  T.  L.  R.  71— C.  C.  A. 


112.  Mistalics  in  Lau)  — Mistakes  on  Fact  -Mis- 
direction — "  Miscarriiujc  of  Justice''' — Criminal 
Appeal  Act,  19()7  (7  Kdw."  7,  c.  23).  s.  4(1).]— 
The  effect  of  sect.  4  (1)  of  tlie  Criminal  Ajipcal 
Act,  1907,  and  its  proviso  is  that — 

11  there  has  been  a  wrong  decision  of  any 
(luestion  of  law  the  appellant  has  a  right  to  have 
his  appeal  allowed  unless  the  case  can  be  bnjught 
within  the  proviso,  /.<".,  unless  the  Crown  can  show 
that  on  a  right  direction,  if  the  point  of  law 
had  been  rightly  decided,  the  jury  must  have 
come  to  the  same  conclusion  that  the  prisoner 
was  guilty. 

If  there  has  been  a  mistake  of  the  judge  on 
fact,  or  an  omission  by  the  judge  to  refer  to 
some  point  in  favour  of  the  prisoner,  there  has 
been  a  nnscarriage  of  justice,  not  oidy  when  the 
Court  comes  to  the  conclusion  that  the  verdict  of 
guilty  was  wrong,  but  also  when  it  is  of  opinion 
that  the  mistake  of  fact  or  omission  on  the  part 
of  the  judge  may  reasonably  be  considered  to 
have  brought  about  that  verdict,  and  when  on 
the  whole  facts  and  with  a  correct  diiection  the 
jury  might  fairly  and  reasonably  have  found  the 
appellant  not  guilty.  But  if  "the  Court  thinks 
that  on  the  whole  of  the  facts  and  with  a  correct 
direction,  the  only  reasonable  and  proper  verdict 
would  be  one  of  guilty,  there  is  no  substantial 
miscarriage  of  justice  within  the  meaning  of 
the  proviso,  although  the  verdict  actually  given 
may  have  been  due,  to  some  extent,  to  the  error 
of  the  judge  on  a  question  of  fact. 

R.  r.  Cohen  and    Bateman,  73  J.  P.  352 — 

[C.  C.  A. 

(h)  Practice. 

113.  Appeal  Dismissed — Sentence  of  Imprison- 
ment in  Second  Division — Special  Treatment 
pending  Appeal — Xo  Ground,  for  Sentence  Run- 
nini/  from  Conviction — Criminal  Appeal  Act, 
1907  "(7  Edw.  7,  c.  23),  s.  14  (1)  (3).]— 
An  appellant  to  the  Court  of  Criminal  Appeal, 
who  has  been  sentenced  to  imprisonment  in 
the  second  division,  receives  special  treatment 
pending  the  hearing  of  his  ajipeal.  Therefore, 
if  his  appeal  is  unsuccessful,  the  fact  that  he 
has  been  , sentenced  to  the  second  division  is 
in  itself  no  ground  for  asking  that  his  sentence 
should  run  from  the  date  of  conviction  instead 
of  from  the  date  of  the  dismissal  of  the  appeal. 
R.  V.  Gylee,  73  J.  P.  72— C.  C.  A. 

114.  Appeal  on  Question  of  Fact — Right  of 
Prisoner  to  be  Present — Prisoner  III — Waiver 
by  Counsel — Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  s.  11  (1).  ] — On  an  apjieal  involving  ques- 
tions of  fact  an  appellant  is  entitled  to  be  present, 
if  he  desires  to  be,  and  his  counsel  cannot  waive 
the  right,  e.g.,  when  the  prisoner  is  ill. 

R.  V.  Dunleavey,  [1909]  1  K.  B.  200  ;   78  L.  J. 
[K.  B.  359  ;  100  L.  T.  240— C.  C.  A. 

115.  Xotice  of  Application  for  Lea  ve  to .  Iji/ieal  on 
Facts^  Amendment  to  Xotice  of  A])  peal  on  Laic — 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23).  .<.  7.] 
— Where  an  appellant  gives  notice  of  an  applica- 
tion for  leave  to  appeal  against  a  conviction  on 
grounds  involving  questions  of  fact  in  accordance 
with  rules  of  Court,  and  within  ten  days  of  his 
conviction  pursuant   to  sect.  7  of  the  Criminal 
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IV.  Criminal  Appeals — Continued. 

Appeal  Act,  1907,  and  it  appears  at  the  hearino: 
of  the  application  that  there  are  grounds  of  law 
which  could  be  argued  in  favour  of  the  appellant, 
the  Court  may  amend  the  notice  of  application 
for  leave  to  appeal  into  a  notice  of  appeal  involv- 
ing grounds  of  law.  The  Court  so  amended  an 
application  for  leave  to  appeal  against  a  con- 
viction for  murder,  as  by  sect.  7  of  the  Criminal 
Appeal  Act,  H)(.)7,  they  were  prevented  from 
extending  the  time  for  giving  notice  of  appeal. 
R.  r.  Meade,  73  J.  P.  192;  53  Sol.  Jo.  378  — 

[C.  C.  A. 

116.  Xoticf  (if  Application  for  Leave  to 
Appeal — Point  Taken  Xot  in  Xotice — Applicant 
Xot  (jiving  Evidence  at  Trial — Evidence  on 
Appeal.'] — Where  the  appellants  had  baen  con- 
victed of  murder,  and  had  drawn  up  their 
notices  of  application  for  leave  to  appeal  by 
themselves,  and  without  legal  advice,  the  Court 
allowed  counsel  appearing  on  their  behalf  to 
take  a  point  in  their  favour,  although  it  had  not 
been  specified  by  the  applicants  in  their  notices. 

Under  special  circumstances  tlie  Court  of 
Criminal  Ai)peal  miglit  hear  evidence  from 
applicants  or  appellants  who  had  not  given 
evidence  at  their  trial. 


R.  r.  Mark  Rubens  ;  R. 
[73  J.  P. 


•.  Morris  Rubens, 
N.  C.  240— C.  C.  A. 


117.  Leave  to  Appeal — Befnaal  hy  Single 
Judge — Reference  to  Full  Court.] — Ai)plicatic)ns 
to  the  Court  of  Criminal  Appeal  for  leave  to 
appeal  are  not,  except  in  form,  appeals  from  the 
judge  who  has  refused  to  grant  leave  to  appeal. 
Such  a  refusal  in  cases  of  real  doubt  is  really  a 
reference  to  the  full  Court. 

R.  V.  George,  Times,  July  17th,  1909— C.  C.  A. 

118.  Discharge  of  Jury  —  Foiver  to  Ileview 
Judge's  Decision  —  Second  Trial  Vefore  Fresh 
Jury.] — The  Court  of  Criminal  Appeal  has  no 
power  to  review  tlie  decision  of  the  judge  at  the 
trial  of  a  prisoner  as  to  whether  a  necessity  has 
arisen  for  discharging  the  jury  without  giving  a 
verdict,  and  for  adjourning  the  case  to  be  tried 
before  a  fresh  jury.  A  jury  should  not  be  dis- 
charged merely  in  order  to  enable  the  prosecution 
to  make  out  a  stronger  case  against  the  prisoner. 

R.  r.  Lewis,  [1909]  W.  N.   128  ;  78  L.  J.  K.  B. 
[722  ;  100  L.  T.  97(; ;  73  J.  P.  346  ;  25  T.  L.  R. 

582— C.  C.  A. 

119.  Shorthand  .Vote — Snmining-up —  Criminal 
Appeal  Act,  1907  (7  Edw.  7,  <"".  23),  .s\  16.]— 
The  j)ro visions  of  the  Criminal  Appeal  Act,  1907, 
as  to  shorthand  notes  of  proceedings  being  taken 
at  the  trial  of  a  prisoner  are  directory  only. 
The  absence  of  a  shorthand  note  does  not  in 
itself  entitle  an  appellant  to  have  the  conviction 
set  aside. 

R.  V.  Elliott,  [1909]  W.  N.  lis  ;   100  L.  T. 
[976  ;  25  T.  L.  R.  572— C.  C.  A. 

120.  Shorthand  Note — Summing-up —  Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  16.]— 
The  shorthand  notes  of  the  proceedings  at  the 
trial   of   a   prisoner   which    are   required   to  be 


taken  by  sect.  16  of  the  Criminal  Appeal   Act, 
1907,  should  include  a  note  of  the  summing-up. 
R.  V.  Bennett,  25  T.  L.  R.  528— C.  C.  A. 

(i)  Rogues  and  Vagabonds. 

See  No.  66,  supra. 


CROPS. 

See    Agriculture  ;    Landlord     and 

Tenant. 


CROSSED  CHEQUES. 

See  Bankers. 


CROWN. 


See  Crown   Practice  ;   Dependencies 
AND  Colonies. 


CROWN    DEBT. 

See  Bankruptcy 
Colonies. 


Dependencies  and 


CROWN    PRACTICE. 

col. 
I.  Civil  Proceedings  AGAINST  Crown 

AND  Crown  Servants     .        .  152 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Crown  Rights        ....  152 

in.  Certiorari 153 

IV.  Habeas  Corpus       .        .        ,        .153 

V.  Mandamus 153 

I.  CIVIL  PROCEEDINGS  AGAINST  CROWN 
AND  CROWN  SERVANTS. 

[No  paiagiaphs  in  this  vol.  of  the  Digest.] 

II.  CROWN  RIGHTS. 

See  also  Lunatics,  No.  4. 

1.  Action  Lnvolving  Croicn  Bights — Removal  to 
Revenue  Side  of  Kiuefs  Bencli  Division — Motion 
by  Attorney-General  —  Damages  for  Injury  to 
Oysters — Possession — Xo  Title  claimed  to  Oyster 
Red.] — A  motion  by  the  Attorney-General  to 
remove  an  action  into  the  Revenue  side  of  the 
King's  Bench  Division  must  be  allowed  where 
the  Attorney-General  suggests  that  the  rights  of 
the  Crown  may  be  involvetl  and  it  does  not 
appear  that  they  cannot  be  so  involved. 

Semhle,  to  enable  the  Court  to  refuse  such  a 
motion,  it  must  appear  that  the  rights  of  the 
Crown  cannot  possibly  be  involved. 
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II.  Crown  Rights — Cont'nuicd. 

A  plaintiff,  in  his  statement  of  claim,  claimed 
damages  for  wrongful  injury  to  his  oysters  lying 
in  an  oyster  fishery,  not  claiming  any  title  to 
the  oyster  bed,  but  relying  on  his  possession  of 
the  oysters. 

Held — that  he  had  no  cause  of  action  if  he 
relied  only  on  possession  of  the  oysters,  which 
could  not  be  his  property  unless  he  showed 
possession  either  of  the  oyster  bed  or  of  a  right 
of  several  fishery  ;  that  the  rights  of  the  Crown 
as  claiming  the  foreshore  might  be  affected  ;  and 
that,  therefore,  the  action  must  be  removed  on 
the  Attorney-General's  motion  into  the  Ilevenue 
side  of  the  King's  Bench  Division. 

Ulmann  r.  CowES  Harbour  Commissioners. 

[1909]  2  K.  B.  1  ;  78  L.  J.  K.  B.  877  ;  suh  nom. 

Attorney-General    v.    Mayor,    etc.,    ok 

Newport,  etc.,  100  L.  T.  i3()— Channell,  J. 

III.  CERTIORARI. 

See  Magistrates,  No.  8, 

IV.  HABEAS  CORPUS. 

2.  JU-ilhli  Siihjert—JMeiifion  in  Brilisk  J'ro- 
teetorafe — Coiiijiefe/it  Court  in  rrotert  orate — 
J Hrixdlrthin.  of  Cimrt  in  England  to  Ixsne  Writ 
of  Habeas  Corpus — Foreign  Jurisdiction  Act, 
1890  (58  &  5-1  Vict.  c.  SJ^-^IIdbcas  Corpus  Act, 
1862  (25  &  26  Vict.  c.  20),  s.  1.]— On  a  rule 
nv<i  calling  upon  the  Secretary  of  State  for  the 
Colonies  to  show  cause  vvh^'  a  writ  of  haheas 
corpus  should  not  issue  to  him  calling  upon 
him  to  bring  before  the  Court  the  body  of  one 
Sekgome,  an  imprisoned  chief  of  a  Bechuana- 
land  tribe,  and  a  British  subject  : — 

Held  —that,  as  the  Court  of  British  Bechuana- 
land  had  power  to  inquire  into  the  question  of 
the  detention  of  a  British  subject  within  the 
limits  of  the  Protectorate,  and  as  there  was  an 
existing  competent  Court  in  the  Protectorate 
and  the  applicant  could  apply  to  that  Court, 
with  an  appeal  from  that  Court  to  the  Privy 
Council,  sect.  1  of  the  Habeas  Corpus  Act,  1862, 
was  an  answer  to  the  application  for  a  writ  of 
habeas  corpus,  and  that  the  rule  should  be 
discharged  on  that  ground  ;  and,  further,  that 
the  Secretary  of  State  had  not  the  custody  of 
the  prisoner,  and  that  therefore  the  writ  would 
not  run  to  him,  as  it  should  be  directed  to  the 
custodian  of  the  body,  with  notice  of  the  writ 
to  the  Secretary  of  State. 

R.  r.   Earl    of    Crewe,  128  L.  T.  Jo.  173— 

[Div.  Ct. 

V.  MANDAMUS. 

See  Elections,  No.  4  ;  Local  Govern- 
ment, No.  7  ;    Magistrates,  No.  3. 


CRUELTY  TO    ANIMALS. 


CRUELTY   TO    CHILDREN. 

,See  Criminal  Law,  Nos.  46,  4  7. 


CUSTOM   OF  THE 

COUNTRY. 

Sec  Agriculture. 


CUSTOMS   AND    USAGES. 

See  Agency;  Bankers;  Bankruptcy; 
Bills  op  Exchange  ;  Builders  ; 
Carriers;  Stock  Exchanue  ; 
Trade. 


CUSTOMS   DUTIES. 

See   Revenue. 


CY   PR^S   DOCTRINE. 

See  Charities  ;  Wills. 


DAIRIES   AND    COWSHEDS. 


Sec  Public  Health. 


See  Animals. 


DAMAGES. 

COL. 

I.  Classification  of  Damages, 

(rt)  General  or  Nominal      .         .         .154 
[No  par.igraphs  in  this  vol.  of  the  Dipest.] 
(/')  Penalty  or  Liquidated  .         .         ,  155 

(c)  Conse<iuential        ,         .         .         .155 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Measure  of  Damages  ,        .        .  155 

[Xo  paragraphs  in  this  vol.  of  the  Digest  1 

III.  When    Damages  cannot    be  Re- 
covered         155 

IV.  Assessment 1.55 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Contract,  No.  6  ;  Estoppel, 
No.  2  ;  Husband  and  Wife,  Nos. 
19,  20  ;  Injunction,  No.  5  ;  Master 
AND  Servant,  Nos.  108,  110  ;  Ship- 
ping, No.  33     Waters,  No.  2. 

I.  CLASSIFICATION  OF  DAMAGES. 
(a)  General  or  Nominal. 
[No  paragraphs  in  this  vol.  of  the  Digest.! 
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I.  Classification  of  Damages — Continued, 
(h)  Penalty  or  Liquidated. 
See  Mortga(;e,  Xo.  12. 

(c)  Consequential. 

[Xn  ii;ir;i;j:iaiplis  in  this  vul.  of  Uie  Digest.] 

II.  MEASUKE  OF   DAMAGES. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

III.  WHEN  DAMAGES  CANNOT  BE  RE- 
COVERED. 

1.  Brcaeh  of  Warranty  on  Sale  of  Food — Death 
cavsed  by  Eating  Food — Pecunianj  Damages  for 
Loss  of  Wife — Loss  of  Services.] — The  plaintiff 
sued  the  defendants  for  damages  for  l)reach  of 
warranty  on  the  sale  of  a  tin  of  salmon  which 
was  unfit  for  human  food  and  which  caused  the 
death  of  his  wife.  At  the  trial  the  jury  found 
for  the  plaintiff,  and  assessed  the  damages  sus- 
tained by  him  at  a  sum  which  included  £20U  for 
the  loss  of  his  wife's  services. 

Held — that  the  plaintiff  was  entitled  to 
recover  those  damages,  as  the  rule  laid  down  in 
Baker  v.  Bolton  (1  Camp.  493),  that  in  a  civil 
Court  the  death  of  a  human  being  cannot  be 
complained  of  as  an  injury,  only  applies  to  cases 
where  the  death  is  an  essential  part  of  the  cause 
of  action,  and  does  not  apply  to  cases  where 
there  is  a  cause  of  action  independently  of  the 
death. 

Jackson  v.  Watson  &  Sons,  [1909]  2  K.  B. 

[193  ;   78  L.  J.  K.  B.  587  ;  100  L.  T.   799  ;  25 

T.  L.  R.  454  ;   53  Sol.  Jo.  447— C.  A 


IV 


ASSESSMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


DANCING. 


See  Theatres,  etc. 


DEAD   FREIGHT. 

See  Shipping  and  ^SIavigation. 


DEATH    DUTIES. 

I.  Estate  Duty  . 

II.  Legacy  Duty    . 

Ill    Probate  Duty. 

[No  paragraphs  in  this  vol.  of  the  Dij 

IV.  Succession  Duty    . 


;cst.] 


COL. 
.  155 

.  158 

.  158 

.  158 


See  also  Depesdencies.  No.  33. 


I.  ESTATE  DUTY. 

1.  Incidence    of  Duty  —  General 
Ajj^Joi/Unient — Finance  Act,  1894  (57 


PoiC( 

&  58 


Vict. 


c.  30),  s.  9,  suh-s.  1.] — Where  a  general  power  of 
appointment  over  a  fund  is  exercised  by  will, 
the  appointed  fund  passes  to  the  executor  "  as 
such"  within  the  meaning  of  sect.  9,  sub-sect.  1, 
of  the  Finance  Act,  1894,  and  the  estate  duty 
payable  in  respect  thereof  is  not  a  charge  on 
that  fund  but  is  payable  out  of  the  testator's 
pei-sonalty. 

In  re  Treasure  ([1900]  2  Ch.  648  ;  09 
L.  J.  Ch.  757  ;  83  L.  T.  142  ;  48  \V.  R.  696  ;  16 
T.  L.  R.  542 — Kekewich,  J.),  In  re  Poicer 
([1901]  2  Ch.  659  ;  70  L.  J.  Ch.  778  ;  85  L.  T. 
400  ;  49  W.  R.  678  ;  17  T.  L.  R.  709— Byrne,  J.), 
and  In  re  Dodson  ([1907]  1  Ch.  284  ;  76  L.  J. 
Ch.  182  ;  96  L.  T.  254— AVarrington,  J.)  not 
followed.  In  re  Moore  ([1901]  1  Ch.  691  ;  70 
L.  J.  Ch.  .321  ;  49  W.  R.  373— Buckley,  J.),  In 
re  Fearmides  ([1903]  1  Ch.  250  ;  72  L.  J.  Ch. 
200  ;  51  W.  R.  186  ;  88  L.  T.  57  ;  19  T.  L.  R. 
104 — Eady,  J.),  and  In  re  Orlehur  [sujjra)  fol- 
lowed. 

Decision  of  Parker,  J.  (77  L.  J.  Ch.  669  ;  24 
T.  L.  R.  773  ;  99  L.  T.  296  ;  52  Sol.  Jo.  640), 
reversed. 

In  re  Hadley,  Johnson  r.  Hadley.  [1909] 

[1   Ch.  20  ;  78  L.  J.  Ch.  254  ;  100  L.  T.  54  ; 

25  T.  L.  R.  44  ;  53  Sol.  Jo.  46— C.  A. 

2.  Incidence  of  Duty — Settlement  of  Real  Estate 

—  Trust  for    Conversion  —  Failure    of    Object 

—  Devise  —  Incidence  of  Estate  Duty.]  —  Real 
estate  was  conveyed  by  a  marriage  settlement 
to  trustees  upon  trust  for  the  settlor  for  life 
and  after  his  death  upon  trust  for  sale  and 
to  hold  the  proceeds  of  conversion  upon  certain 
trusts  in  favour  of  his  wife  and  children,  with  an 
ultimate  trust,  in  default  of  issue,  to  himself 
absolutely.  The  settlor's  wife  predeceased  him 
and  he  died  without  issue,  having  devised  the 
real  estate  to  the  defendant. 

Held — that  as  the  real  estate  could  not  be 
sold  until  after  the  settlor's  death,  and  as  after 
his  death  there  was  no  enforceable  trust  for  sale 
— the  property  being  "at  home" — it  devolved 
as  realty  and  the  devisee  must  bear  the  estate 
duty  payable  in  respect  of  it. 

Decision  of  Eve.  J.  ([1908]  1  Ch.  666  ;  77  L.  J. 
Ch.  321  ;  98  L.  T.  634  ;  24  T.  L.  R.  356)  affirmed 
on  other  grounds. 

In    re    Lord     Grimthorpe,    Beckett     r. 

[Grimthorpe,  [1908]  2  Ch.  675;  78  L.  J.  Ch. 

20 ;  99  L.  T.  679  ;  25  T.  L.  R.  15— C.  A. 

3.  Incidence  of  Duty — Specific  Apjwiutnients 
by  Wilt  of  a  "  Clear'''  Amount  or  Value — 
Further  Appoiniments  of  a  ''  Like  "  Amount — 
Liability  of  Appointments  so  Worded  to  Pay 
Duties — Appointment  of  the  liesidue — Intention 
of  an  Appointor  by  Will.'] — A  testator  was 
desirous  of  exercising  a  power  of  appointment 
given  to  him  by  his  marriage  settlement. 
During  his  lifetime  he  had  already  appointed 
sums  to  two  of  his  children  by  deed,  and  by 
his  will  he  disposed  of  the  remaining  trust 
funds  by  giving  to  certain  of  his  children  sums 
of  the  "  clear  "  value  of  £  ,  to  others 
sums  of  a  "  like  "  amount  to  those  clear  sums, 
to  others  sums  of  il                 sterling,  and  to  one 
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I.  Estate  Duty — Continued. 

of  his  sons  the  residue.  The  effect  of  all  the 
appointments,  both  by  deed  and  will,  was  that, 
excluding  the  son  appointed  to  residue,  all  the 
children  took  a  noniiually  eipial  share  under 
the  settlement. 

Held — that,  though  the  shares  appointed 
were  nominally  of  an  equal  amount,  those 
expressed  as  being  simply  of    £  sterling 

must  be  subject  to  the  usual  duty,  whereas 
those  worded  as  being  of  a  "  clear  "  amount  or 
value,  and  those  of  a  "like"'  amount  to  the 
"clear"  sums,  must  be  set  aside  without  any 
deduction  whatsoever,  all  duties  and  charges  in 
connection  with  them  being  borne  by  the 
appointed  residue. 
In   re   Coxwell's   Trusts,  Kinloch-Cooke 

[r.  ruBLic  Trustee,  [1909]  W.  N.  227  ;  101 
L.  T.  627— Joyce,  J. 

4.  Inciilence  of  Butij—LiaMUty  of  Guaran- 
teed Portions— '' Cash  Value''' — Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  8  (4),  14  (1).]  — 
In  a  voluntary  settlement  the  deceased  had 
covenanted  that  certain  funds  available  for 
portions  for  his  children  should  he  supplemented 
out  of  his  estate  so  as  to  bring  each  portion  up  to 
£6,000,  and  in  a  further  clause  the  portit)ns 
were  described  as  being  of  a  "  cash  value  "  of 
£6,000. 

Held — that,  as  there  was  no  covenant  to  pay 
the  beneficiaries  a  "clear"  sum,  the  case  was 
within  sect.  8,  sub-sect.  4,  and  sect.  14,  sub-sect. 
1,  of  the  Finance  Act,  1894,  and  the  duty  must 
therefore  be  borne  rateably  by  the  persons 
interested  in  the  fund. 

Kekewich  r.  Kekewich,  128  L.  T.  Jo.  150— 

[Joyce,  J. 

5.  Interest  as  Holder  of  an  Office— Office  of 
Trustee—  Annuity  by  icay  of  Bemuncration— 
Finance  Act,  1894  (57  i:  58  Vict.  c.  30),  s.  2.] 
—A  settlor  conveyed  to  trustees  certain  property  [ 
upon  trust  to  pay' certain  annuities,  including  an 
annual  sum  of  .£200,  to  each  trustee  while  acting 
by  way  of  remuneration  for  his  service  as  trustee. 
Two  of  the  trustees  having  died,  the  settlor  by  a 
power  reserved  under  the  settlement  appointed 
two  new  trustees. 

The  Crown  claimed,  in  addition  to  succession 
duty,  estate  duty  and  settlement  estate  duty  on 
the'principal  value  of  the  capital  funds  yielding 
the  annual  sum  of  £200. 

Held— that  estate  duty  and  settlement  estate 
duty  were  not  payable,  inasmuch  as  the  interest 
of  the  deceased  trustees  came  within  the  proviso 
in  sect.  2,  sub-sect.  1  (b)  of  the  Finance  Act, 
1894,  as  "  only  an  interest  as  holder  of  an  office  " 
— viz.,  the  office  of  trustee  under  the  settlement. 
Attorn ky-General    r.  Evres  and  Others, 

[1909]  1  K.  B.  723  ;  78  L.  J.  K.  B.  384  ; 
100  L.  T.  396  ;  25  T.  L.  R.  298— Channell,  J. 

6.  Value  of  Proj/erty— Incumbrances  Created 
bona  fide  "  Wliolly  for  the  Deceased's  Own  Use 
and  Benejit  "—Finance  Act,  1894  (57  &  58  Vict. 
c.  30),  .<.  7  (1)  (rt).]— The  tenant  for  life  of 
estates  in  Scotland  executed  deeds  barring  the 


entail,  and  acquired  the   fee  simple.     He  then 
gave  charges  on  the  estates  to  the  nearest  heir. 

Held  (Lord  Collins  and  Lord  Shaw  dissent- 
ing)— that  those  incundjrances,  being  created 
bona  fide,  wera  "wholly  for  the  deceased's  own 
use  and  benefit  '  within  sect.  7  (1)  (*')  of 
the  Finance  Act,  1894,  notwithstanding  that 
the  object  of  the  transaction  was  to  save  tlie 
payment  of  estate  duty  upon  the  death  of  the 
tenant  for  life. 

Decision  of  C.  A.  (  ri908]  2  K.   B.  729  ;  78 
L.  J.  K.  B.  1  ;  99  L.  T.  534  ;  24  T.  L.  R.  758) 
affirmed. 
Attoi{Ney-General  r.  DuKK  OF  Richmond, 

rGoRDON,  AND  LENNOX,  [1909]    A.  C.    466  ; 

78  L.  J.  K.  B.  998  ;  101  L.  T.  241  ;  25  T.  L.  R. 
775 ;  53  Sol.  Jo.  713— H.  L. 

7.  Foreigner  Domiciled  Abroad  —  Foreign 
Bonds  Payable  to  Bearer— Bonds  Lodged  imth 
Bank  of  England  for  Security— Property  situate 
within' the  f'nitcd  Kingdom — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  ss.  1,  2  (2).]— Estate 
duty  is  payable  in  respect  of  foreign  bonds  of 
which  the  deceased,  who  was  a  foreigner 
domiciled  abioad,  was  the  holder  at  the  time  of 
his  death,  such  bonds  being  situate  in  this 
country  at  the  time  of  his  death,  and  being 
marketable  securities  passing  by  mere  delivery. 

Attorney- General  v.  Glendinin/;  ((1904)  92 
L.  T.  87— Phillimore,  J.)  and  Attorney-General 
V.  Bouwens  ((1838)  4  M.  &  W.  171)  considered 
and  approved. 

Decision  of  C.  A.   ([1908]   1  K.  B.  1022  ;  77 
L.  J.  K.  B.  565  ;  98  L.  T.  602  ;  24  T.  L.  R.  445  ; 
52  Sol.  Jo.  378)  affirmed. 
WiNANS  V.  Attorney-General.  [1909]  W.  N. 

[249  ;    26   T.  L.  R.   133  ;    54   Sol.  Jo.  133— 

H.  L. 

IT.  LEGACY  DUTY. 

8.  Direction  to  Pay  all  Duties— Trust  for  Pay- 
ment of  Legacy  in  tutmo— Legacy  Duty  Payable 
out  ofBesidue.] — A  testator  directed  his  execu- 
tors to  pay  all  duties  payable  in  respect  of 
legacies  or  otherwise  payable  under  his  will,  and 
directed  them  at  any  time  to  set  apart  and 
appropriate  out  of  residue  a  sum  as  nearly  as 
might  be,  but  not  exceeding  £1,000,000,  upon 
trust  for  a  charity. 

Held— that  legacy  duty  on  the  appropriated 
fund  was  payable  out  of  residue. 

Decision  of  Eve,  J.  (25  T.  L.  R.  543  ;   53  Sol. 
Jo.  503)  affirmed. 
In  re  Whiteley,  Whiteley   r.   Bishop  of 

[London,  26  T.  L.  R.  16  ;  101  L.  T.  508- C.  A. 

III.  PROBATE   DUTY. 

iXo  p;ua-iripUs  in  this  vol.  of  the  Digest.] 

IV.  SUCCESSION  DUTY. 

S^'c  also  1.,  supra. 

9.  Entailed  Land  in  Scotland— Propulsion  oj 
Fee  by  Disentail  —  Acceleration  of  Succexsion 

Iffir  Liable   for  Succession  Duty — Succession 

Duty  Act,  1853 "(16  A:  17  Vict.  c.  57),  *.  15.]— In 
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IV.  Succession  Duty — Continued. 
1872  B.,  heir  of  entail  in  possession  of  Scotch 
estates  entailed  prior  to  1848,  executed  a  dis- 
position of  the  entailed  estates  in  favour  of  his 
son  C,  the  heir  apparent,  who  was  under  twenty- 
five.  In  1875  C,  having  attained  twenty-five, 
joined  B.  in  obtaining  from  the  Court  a  disentail. 
B.  died  in  1898,  and  in  1906  the  Inland 
Revenue  claimed  succession  duty  from  C.  in 
respect  of  his  succession  to  the  entailed  estates. 

Held — that  C.  was  liable. 

Decision  of   Ct.  of  Sess.  ([1907]   S.  C.  849) 
affirmed. 
Earl  of  Buchan  r.  Lord  Advocate,  [1909] 

[A.  C.  Ififi  ;  78  L.  J.  P.  C.  70  ;  100  L.  T.  5  ; 

25  T.  L.  R.  134  ;  53  Sol.  Jo.  116  ;  [1909]  S.  C. 
(H.  L.)  8  ;  46  So.  L.  R.  91— H.  L. 

10.  Person  Entitled  to  Property  yj'""  t^'c  Peath 
of  any  Pcnton—Projierfi/  Passing— New  Trustee 
inPhice  of  PeceasedTruatee — Annnity— Succession 
Put)/  Act,  1853  (16  &  17  Vict.  c.  51),  s.  2.]— A 
settlor  conveyed  to  trustees  certain  property 
upon  trust  to  pay  certain  annuities,  including 
an  annual  sum  of  £200,  to  each  trustee  while 
acting  by  way  of  remuneration  for  his. service. 
Two  of  the  trustees  having  died,  the  settlor  by  a 
power  reserved  under  the  settlement  appointed 
two  new  trustees  in  their  place.  The  Crown 
claimed  succession  duty  on  the  two  annual  sums 
of  £200  to  which  the  two  new  trustees  succeeded 
after  the  deaths  of  the  trustees  in  whose  place 
they  were  appointed. 

Held — that  succession  duty  was  not  payable, 
inasmuch  as  the  annual  sum  of  £200  to  which 
each  of  the  new  trustees  became  entitled  came 
to  him  upon  his  appointment  and  by  reason  of  a 
vacancy  in  the  trusteeship  and  not  by  reason  of 
the  death  of  any  person  within  the  meaning  of 
sect.  2  of  the  Succession  Duty  Act,  1853. 
Attorney-General  r.  Eyres  and  Others, 
[19091  1  K.  B.  723  ;  78  L.  J.  K.  B.  384  ;  100 
L.  T.  396  ;  25  T.  L.  R.  298— Channell,  J. 


DECLARATIONS. 

See  Evidence. 


DEEDS   AND  OTHER 

INSTRUMENTS. 

See  also  Contract  ;  Equity  ;  Evi- 
dence ;  Landlord  and  Tenant  ; 
Misrepresentation  and  Fraud  ; 
Powers  ;  Practice  and  Procedure. 

1.  Construction — Trust  for  Founding  College — 
Rule  Prohibiting  a  Woman  being  Aj>j)ointed 
Governor — Power  to  Alter  Rules  and  Regulations 
— Fundamental  Principles  not  to  be  Altered — 
Potcer  to  Appoint  a  Woman  to  be  a  Governor.'] — 
By  a  deed  poll  which  declared  the  rules  and 
regulations  by  which  a  college,  founded  by  the 
grantor  of  the  deed,  was  to  be  carried  on  it  was 
provided  that  "at  no  time  shall  a  woman  be 
appointed  a  governor  or  honorary  governor  "  of 
the  college.  A  later  clause  provided  that  a 
majority  of  three-fourths  of  the  whole  number 
of  governors  might  after  a  certain  period  .  .  . 
revoke  or  alter  all  or  any  of  the  rules  and 
regulations  contained  in  the  deed,  but  only  in 
such  way  as  should  not  alter  the  fundamental 
principles  laid  down  in  the  deed. 

Held — on  a  construction  of  the  deed  as  a 
whole,  that,  after  the  period  mentioned,  it  was 
competent  for  a  three-fourths  majority  of  the 
governors  so  to  alter  the  rules  and  regulations  as 
to  enable  a  woman  to  be  a  governor  or  honorary 
governor. 
In  re  Holloway's  Trusts,  Greenwell  v. 

[Ryan,    26  T.  L.  R.   62  ;    54  Sol.  Jo.  49— 

Eady,  J. 


DEATH,  PRESUMPTION  OF. 

See  Evidence,  No.  12. 


DEBENTURES. 

See  Companies. 


DEBTORS   ACT,   1869. 

See  Bankruptcy   and  Insolvency. 

DECEIT. 


DEED  OF  ARRANGEMENT. 

Sec  Bankruptcy  and  Insolvency. 


DEED   OF  ASSIGNMENT. 

See  Choses  in  Action. 


DEFAMATION. 

See  Libel  and  Slander. 


DEMURRAGE. 


See  Misrepresentation  and  Fraud. 


See  SuirriNG  and  Navigation. 
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DENTISTS. 

See  Medicine. 

DEPENDENCIES, 

COLONIES,   AND   INDIA. 

COL. 
IGl 


II. 


III. 


IV 


I.  Aden 

[No  paragraphs  in  tliis  \ol.  of  tlie  Digest.] 

Australia. 

(a)  Commonwealth 
\h)  New  South  Wales      . 
(c)  Queensland 
{d)  South  Australia 
{e)  Victoria 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Western  Australia    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

British  South  Africa. 

(ji^  Bechuanaland  . 
(Jj)  Cape  Colony 
(c)  Natal         .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Transvaal .... 
Canada. 

(a)  Dominion  generally  . 

(j/)  British  Columbia 

(c)  Lower  Canada  . 
[No  paragraphs  in  this  \()1.  of  the  Digest.] 

(</)  Manitoba  .... 
[No  paragraphs  in  tliis  vol.  of  the  Digest. j 

(<>)  Ontario      .... 

(/)  Quebec     .... 

[No  paragrai)h3  in  this  vol.  of  the  Dige.st.] 

V.  Ceylon      

VI.  Channel  Islands    . 

[No  paragrajihs  in  this  vol.  of  the  Digest] 

VII.  Gibraltar        .... 

[No  paragraphs  in  this  vol.  of  the  Digest  ] 

VIII.  Hong  Kong 
IX.  Jamaica 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Malta 

Mauritius       .... 
Newfoundland 
New  Zealand  .... 
Shanghai         .... 
XIII.  Sierra  Leone  .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIIlB.  Straits  Settlements  . 
XIV.  Trinidad  .... 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

XV   Zanzibar 

[No  paragraphs  in  this  vol,  of  the  Digest.] 

XVI.  India 


IXb. 
IXc. 

X. 

XI. 
XII. 
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I.  ADEN, 

[No  paragraphs  In  this  vol.  of  the  Digest.] 
Y.D. 


11.  AUSTRALIA. 

See  uho  Notaries,  No.  1. 
(a)  Commonwealth. 

1.  Comtitvtional  Powers  of  Coiiunonweultli  and 
of  State  of  New  South  M'ale/i — Leave  to  Apjieal 
— Imporiatioii  of  llaih  hij  State  Government  for 
State  Uailwatj — C'u.stomn  JJi/tim  on  llaih —  Lia- 
bility of  State  Government — Commonwealth  of 
Australia  Constitution  Art,  11)00  (63  k.  64  Vict. 
c.  12),  s.  74.] — The  Government  of  New  South 
Wales  purchased  in  England  in  l!t06  steel  rails  for 
the  ui3e  of  a  State  railway  and  paid  for  them  out 
of  moneys  approi)riated  for  that  purpose  by  Acts 
of  the  State.  The  rails  were  consigned  from 
England  to  the  Secretary  of  Public  Works.  On 
their  arrival  at  Sydney  the  collector  of  Customs 
claimed  Customs  duties  on  them.  The  High 
Court  of  Australia  held  that  the  doctrine  that 
the  Crown  was  not  bound  by  a  statute  unless 
expressly  mentioned  had  no  application  to  the 
Crown  as  head  of  the  State  Governments,  and 
that  therefore  the  State  Government  was,  for 
the  {)uri)0ses  of  Customs  administration,  in  no 
better  position  than  private  persons.  The 
Government  of  New  South  Wales  applied  for 
special  leave  to  appeal. 

Held— that  special  leave  could  not  be  granted, 
as  the  case  came  within  sect.  74  of  the  Common- 
wealth of  Australia  Constitution  Act,  1900. 
The  Attorney-General    for    Ni!;w  South 
r  Wales  *•.  The  Collector  of  Customs  for 
New   South  AVales,  [1909]  A.  C.  345  ;  78 
L.  J.  P.  C.  114  ;  100  L.  T.  578  ;  25  T.  L.  R.  413 

—P.  C. 

(b)  New  South  Wales. 
See  aho  Trespass,  No.  2. 

2.  Claim  for  Improvement  Ej-penaes  —  Land 
Situated  in'Xew  South  Wales— Right  to  Bring 
Action  in  English  Court. ^ — An  action  is  not 
maintainable  in  England  by  a  colonial  munici- 
pality to  recover  from  an  owner  of  property  the 
amount  of  contributions  for  street  im[)rovement3 
in  such  municipality  leviable  on  such  owner 
under  a  colonial  statute. 

Sydney  Municipal  Council  r.  Bull,  [1909] 

[1  K.  B.  7  ;  78  L.  J.  K.  B.  45  ;  99  L.  T.  805  ; 

25  T.  L.  R.  6— Grantham,  J. 

3.  Crown  Lands — ''Holder  of  a  Conditional 
Purchase"— Fulfilment  of  Conditions —  Crown 
Lands  Act,  1884  (48  Vict.  No.  18),  s.  7.]— The 
words  "holder  of  a  conditional  purchase"  in 
sect.  7  of  the  Crown  Lands  Act,  1884,  mean  a 
person  who  holds  all  the  lands  he  purchased 
with  the  conditions  ongiiuilly  attaching  thereto 
still  unfultilled  ;  they  do  not  mean  a  person  who 
has  complied  with  all  the  conditions  which 
originally  attached  to  the  purchase. 

Decision  of  the  Supreme  Court  of  New  South 
Wales  (7  S.  R.,  N.S.W.,  538)  reversed. 
Chippendall  v.  "William   Laidley   i:   Co., 

[1909]   A.  C.   199;    78   L.  J.    P.   C.    61;    99 
L.  T.  787 ;  25  T.  L.  R.  38— P.  C 
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II.  Australia — Continned. 

4.  Crown  Lands — Occupation  Licence — lie- 
latioHshij)  hetween  Crown  and  Licensee — Ayree- 
vient  hij  Crown  not  to  Disturb  Licemee.'] — The 
holder  of  an  occupation  licence  under  tlic  Crown 
Lands  Acts  agreed  with  the  Government  that 
there  should  be  a  re-appraisement  of  the  licence 
fees,  but  before  the  re-appraisement  the  Govern- 
ment demanded  payment  at  the  original  rates, 
and  the  holder  refusing  to  pay,  the  Government 
declined  to  renew  his  licence.  Subsequently  a 
fresh  agreement  was  come  to  wliereby,  on  the 
licensee  paying  at  the  old  rate,  the  non-renewal 
was  to  be  revoked  and  the  licensee  was  to  be 
permitted  to  quietly  enjoy  the  property  free 
from  interference,  disturbance,  or  eviction,  an 
adjustment  of  the  licence  fees  being  eventually 
promised. 

Held — that  the  Crown  could  competently  bind 
itself  b3'  such  fresh  agreement. 

Decision  of.  the  High  Court  of  Australia  (;> 
C.  L.  R.  217)  affirmed. 

Williams  r.  O'Keefe  and  Others,  20  T.  L.  R. 

[144— P.O. 

5.  Parliament — Le(/islatire  Assenihly — Power 
to  Make  Standing  Ordei-s — "  Orderly  Conduct " 
uf  Assembly  —  Suspension  of  Member  Charyed 
with  Criminal  Offence — Constitution  Act,  11(02 
(No.  32),  s.  1.5.]— By  sect,  lo  (1)  of  the  Constitu- 
tion Act,  1902,  "  the  Legislative  Council  and 
Legislative  Assembly  shall,  as  there  may  be 
occasion,  prepare  and  adopt  respectively  standing 
rules  and  orders  regulating  (a)  the  orderly  con- 
duct of  such  Council  and  Assembly  respectively. 
...  (2)  Such  rules  and  orders  shall  by  such 
Council  and  Assembly  respectively  be  laid  before 
the  Governor,  and  being  by  him  approved  shall 
become  binding  and  of  force."  The  House  itself 
is  the  sole  judge  whether  an  "occasion"  has 
arisen  for  the  adoption  of  a  standing  order 
regulating  the  orderly  conduct  of  the  Assembly, 
and  no  Court  of  law  can  question  the  validity 
of  a  standing  order  duly  passed  and  approved 
which,  in  the  opinion  of  the  House,  is  required 
by  the  exigency  of  the  occasion,  unless  upon  a 
fair  view  of  all  the  circumstances  it  is  apparent 
that  it  does  not  relate  to  the  orderly  conduct  of 
the  Assembly. 

The  plaintiff,  who  was  a  member  of  the  Legis- 
lative Assembly,  and  who  had  been  Secretary 
for  Lands,  was  found  by  a  Royal  Commission  to 
have  been  guilty  of  misconduct  in  his  office,  and 
criminal  proceedings  were  pending  against  him. 
A  resolution  was  moved  in  the  Legislative 
Assembly  that  the  House  should  forthwith  pro- 
ceed to  consider  the  report  of  the  Royal  Commis- 
sion, which  contained  findings  of  misconduct 
against  the  plaintiff.  The  Speaker  ruled  that 
the  House  could  not  proceed  with  the  resolution, 
as  the  plaintiff  might  thereby  be  prejudiced  in 
the  criminal  proceedings.  The  House  thereupon 
passed  a  standing  order  that  "  whenever  it  shall 
have  been  ruled  or  decided  (whether  before  or 
after  the  approval  of  this  standing  order)  that  the 
House  may  not  proceed  on  a  matter  which  has 
been  initiated  in  the  House  affecting  the  alleged 
misconduct  of  a  member,  becau.se  thereby  the 
said  member   may  be  prejudiced  in  a    criminal 


trial  then  pending  on  charges  founded  on  such 
misconduct,  the  House  may  suspend  such  member 
from  the  service  of  the  House  until  the  verdict 
of  the  jury  has  been  returned  or  until  it  is 
further  ordered."  This  standing  order  was 
approved  by  the  Governor.  The  House  then 
passed  a  resolution  suspending  the  plaintiff 
from  the  service  of  the  House  until  the  verdict  in 
the  criminal  trial  or  until  further  order. 

Held — that  the  order  was  enforceable  against 
the  plaintiff. 

Decision  of  the  Supreme  Court  of  New  South 
Wales  (7  S.  R.,  N.S.W.,  126J  reversed. 

Harnett  r.  Crick,  [1908]  A.  C.  470  ;  78  L.  J. 
[P.  C.  38  ;  99  L.  T.  (501  ;  24  T.  L.  R,  869— 

P.  C. 

6.  Civil  Service — Pension — Civil  Service  Act 
i^X.S.W.')  (48  Vict.  No.  ^i^^sAC-,- Public  Service 
Act  (A:.S'.ir.)  (No.  25  of  1895).— The  plaintiff 
had  been  a  member  of  the  Civil  Service  of  New 
South  ^Yales,  but  his  services  were  dispensed 
with  as  from  June  30th,  1896,  by  the  Public 
Service  Board  established  under  the  Public 
Service  Act,  1895.  At  the  date  of  his  retire- 
ment the  plaintiff,  who  was  then  fifty-eight  years 
of  age  and  had  forty-one  years  of  service  to  his 
credit,  received  a  refund  of  his  contributions 
to  the  superannuation  account  established  by 
the  Public  Service  Act,  1884,  and  a  gratuity  as 
provided  by  sect.  60,  sub-sect.  1,  of  the  Public 
Service  Act,  1895.  He  subsequently  received  in 
addition  a  pension  calculated  in  accordance 
with  the  provisions  of  the  Public  Service  (Super- 
annuation) Act,  1899.  In  1905  he  claimed  an 
increased  pension  under  sect.  46  of  the  Act  of 
1884,  on  the  ground  that  his  services  had  been 
in  fact  dispensed  with  in  consequence  of  the 
abolition  of  his  office  as  accountant  and  cashier 
in  bankruptcy.  The  office  which  the  plaintiff 
had  filled  was  not  filled  up  on  his  retirement 
by  the  appointment  of  a  successor  with  the 
same  title,  the  duties  being  performed  by  a 
person  who  was  graded  as  "  clerk,"  and  was 
officially  so  described. 

Held — that,  even  assuming  the  change  of 
designation  amounted  to  the  abolition  of  the 
plaintiff's  office  within  sect.  46  of  the  Act  of 
1884,  it  was  not  competent  for  the  plaintiff, 
having  regard  to  the  express  provisions  of  the 
Act  of  1895,  to  fall  back  on  the  Act  of  1884,  and 
that  his  action  consequently  failed. 

Decision  of  the  High  Court  of  Australia 
(7  S.  R.,  N.S.W.,  418  ;  Vol.  4,  Part  I.,  Common- 
wealth L.  R.  694)  reversed. 

Williams  v.  Curator  of  Intestate  Estates, 

[1909]  A.  C.  353  ;  78  L.  J.  P.  C.  97  ;  100  L.  T. 

667  ;  25  T.  L.  R.  495— P.  C. 

7.  Sunday  Trading — Sale  at  Railway  Re  fresh - 
meM  Room— Police  Offences  Act,  \'d(i\'(NAW.), 
s.  61.] — The  lessee  of  railway  refreshment  rooms 
in  New  South  Wales,  who  by  his  lease  has  to 
keep  open  those  rooms  at  all  times  required  by 
the  Railway  Commissioners,  and  to  supply 
refreshments  on  demand  to  all  persons  arriving 
or  departing  by  train  at  any  time  during  the 
day  or  night,  commits  an  offence  against  sect,  61 
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of  the  Police  Offences  Act,  1901,  of  New  South 
Wales,  if  lie  sells  refreshments  on  Sunday  to  a 
person  other  than  a  person  arriviuir  or  (lei)artinj,f 
by  train. 

Whether  tlie  Sunday  tradint,^  elauses  in  the 
Police  Offences  Act,  1S)01,  are  binding  upon  the 
Crown,  qufcre. 

Decision  of  the  Supreme  Court  of  New  South 
Wales  (8  N.S.W.,  S.R,,  272)  reversed, 

Kelly  r.  Habt,  2G  T.  L.  R.  121— P.O. 
(c)  Queensland. 

8.  lidtes — Local  Authority  loith  Area  D'lrlded 
into  Wurdx — Ewpeuditure  out  of  General  Mates 
un  Works  in  one  Ward —  ]'alidifi/  —  Local 
Authorities  (Queen/iland)  Act,  11)02  (1902,  No.  19), 
ss.  192,  265.] 

Held — that  the  respondents  were  not  entitled 
to  expend  moneys  receiveil  by  them  in  respect 
of  general  rates  levied  upon  the  rateable  lands 
in  one  division  or  ward  of  their  area  upon  works 
constructed  in  another  division  or  ward,  in  the 
absence  of  the  resolution  and  direction  pre- 
scribed by  sect.  265  of  the  Local  Authorities  Act, 
1902. 

Decision  of  the  High   Court  of   Australia  (5 
C.  L.  11.  695)  reversed. 
Attouney-General    for    Queensland   (at 

[the   llELATION    OF  JAMES    THOMAS   ISLES) 

'•.  The  City  Council  of  Brisbane,  [1909] 

A.  C.  582  ;  78  L.  J.  P.  C.  139  ;  101  L.  T.  168  ; 

25  T.  L.  K.  828— P.  C. 

(d)  South  Australia. 

9.  Appeal  vpon  Costs — Licensing  Acts — Local 
Option  Poll — L'regularity — Prohibition  —  Costs 
against  Justices — Local  Option  Act,  1905  (5 
Edw.  7,  No.  897).] — Upon  an  application  for  a 
prohibition  against  licensing  justices  to  prevent 
them  from  further  proceeding  to  determine  the 
question  of  the  renewal  of  publicans'  licences 
upon  the  ground  that  there  had  been  irregulari- 
ties in  procedure  under  the  Local  Option  Act, 
1905,  tlie  justices  appeared  by  counsel  against 
the  application.  Tiie  Supreme  Court  of  South 
Australia  granted  the  prohibition,  but  refused  to 
give  costs  against  the  justices. 

Held— that,  as  the  Court  had  exercised  its 
discretion  by  refusing  to  give  costs,  no  appeal 
lay. 
RiBEEK     V.      YORKE     PENINSULA     LICENSING 

[Justices — Keam  r.  Adelaide  Licensing 

Justices,  [1908]  A.  C.  454  :  78  L.  J.  P.  C.45  ; 

99  L.  T.  529  ;  24  T.  L.  R.  821— P.  C. 

(e)  Victoria. 

[No  paragraph.s  iu  tliis  vol.  of  the  Digest.] 

(f)  Western  Australia. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 
III.  BKITISH  SOUTH  AFRICA. 

(a)  Bechuanaland. 
•  See  Crown  Practice.  No.  2. 


(b)  Cape  Colony. 

10.  M'ill — Construction — Directions  as  to  Pro 
portion  of  Division  -Clause  Varying  Proportion 
—  Apiilicatiititg  of  Clause.] — A  testator  was 
entitled  to  one-half  share  in  a  business  carried  on 
by  him  in  jiartnersliip  with  his  brother  11.,  and 
he  had  sei)arate  projterty  besides.  H.  survived  the 
testator,  anil  continueil  to  carry  on  the  business 
during  his  life  on  his  own  sole  account  as  he  was 
authorised  to  do  by  the  will.  In  the  events 
which  had  happened,  he  had  a  life  interest  in  the 
entire  residue  of  the  testator's  estate.  By  clause 
20  of  the  will  the  testator  directed  that  one- 
fourth  of  the  residue  of  his  estate  should  go  to 
his  brother  H.,  and  the  remaining  three-fourths 
to  the  other  heirs.  Clause  22  provided  tluit,  if 
H.,  whilst  carrying  on  the  business,  received  pay- 
ment of  any  mortgage  bonds  belonging  to  the 
partnershi])  business,  H.  should  at  once  pay  over 
to  the  other  heirs  one-fourth  [)art  of  the  {)roceeds. 

By  clause  23,  in  order  to  avoid  all  disputes  and 
differences,  the  testatordirected  that  an  inventory 
should  be  taken  both  of  his  [)rivate  estate  and 
also  of  the  partnerslii])  assets,  and  that  his  heira 
other  than  IT.  shoukl  be  paid  out  their  three- 
fourths  share  in  his  private  estate  and  one-fourth 
share  of  the  partnership  assets  on  the  valuations 
contained  in  the  inventory,  "  whenever  such  pay- 
ment may  be  made  to  them,  and  they  shall  not 
be  entitled  to  claim  any  profits  or  gains  made  by 
the  said  Henry  Rudolph  Stephan  should  he  con- 
tinue and  carry  on  the  business,  nor  on  the  other 
hand  shall  such  heirs  be  responsible  for  any 
losses."  Among  the  assets  of  the  partnersliip 
estate  at  the  death  of  H.  was  a  bond  for  the  sum 
of  £2,000.  The  bond  was  valued  in  the  inventory 
at  that  sum.  It  was  paid  off  in  full  after  H.'s 
death. 

Held — that  the  principle  of  division  which 
was  laid  down  clearly  in  clause  20  must  apply  in 
all  cases  not  specially  mentioned  in  clause  23, 
and  that  H.'s  representatives  were  entitled  to 
£1,250  only,  being  H.'s  half-share  as  [jartnerand 
one-fourth  of  the  testator's  half-share  under  the 
will. 

Decision  of  the  Supreme  Court  of  the  Cape  of 
Good  Hope  affirmed. 
Stephan  r.  Cape  Town  Board  of  Executors 

[1909]  A.  C.   B47  ;  78  L.  J.  P.  C.   121  ;  100 
L.  T.  664— P.  C. 

(c)  Natal. 

[No  paragiaplis  in  this  vol.  of  tlie  Digest.] 

(d)  Transvaal. 

11.  Purchase  and  Sale  of  Laud —  (  onsideration 
— Shares  in  Syndicate  to  be  Formed  for  Pur- 
pose if  ''Development" — Jusufficient  Working 
Capital — A  III  big  u  ity  —  Specific  J'eiforma  nee.  ]  — 
The  Court  refused  to  enforce  specific  performance 
of  a  contract  for  the  sale  of  a  farm  in  considera- 
tion of  certain  shares  in  a  syndicate  to  be  formed 
for  the  purpose  of  develoi)ing  the  farm  as  a 
mining  pro[)erty,  the  vendor  refusing  to  transfer 
the  farm  for  shares  in  the  syndicate  upon  the 
ground  that  the  working  caiiital  of  the  syndicate 
was  not  sufficient  for  the  purpose.  The  Court 
was  of  opinion  that  the  contract  was  too 
ambiguous  to  be  enforced,  there  being  nothing 
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to  define  the  extent  of  operations  or  amount  of 

working  capital  contemplated  by  the  parties. 

Decision  of  the  Supreme  Court  of  the  Transvaal 
([1907]  T.  S.  508)  atfirmed. 
Douglas  c.  Baynes,' [19081  A.  C.  477  ;  78  L.  J. 

[P.  C.  13  ;  99  L.  T.  599  ;  24  T.  L.  R.  896— P. C. 

12.  Bo  man- Dutch  Law — Wife  Surety  for  her 
Husband — Mortgage  of  Land  in  Transvaal — 
Lex  Situs.]  —The  defendant's  husband  being 
indebted  to  the  plaintiffs  for  advances,  the  defen- 
dant, by  an  agreement  dated  November  23rd,  1903, 
agreed  to  give  the  plaintiffs  as  security  two 
mortgage  bonds  to  be  charged  upon  certain  real 
property  in  Johannesburg  registered  in  her  name. 
The  plaintiffssubsequenth'  made  furtheradvances 
to  the  defendant's  husband.  On  December  4th, 
190G,  the  defendant  appointed  the  plaintiffs' 
manager  to  be  her  attorney  to  mortgage  or  trans- 
fer the  property  to  the  plaintiffs.  In  an  action 
by  the  jjlaintiffs  for  specific  performance  of  the 
agreement  of  November,  1903  : — 

Held — that  the  defendant's  capacity  to  con- 
tract was  governed  by  the  lex  situs ;  that  by 
that  law  the  defendant,  as  a  married  woman, 
was  incapacitated  from  entering  into  such  aeon- 
tract  unless,  after  explicit  explanation  of  the 
real  nature  of  her  rights,  she  formally  renounced 
them,  and  that  as  the  defendant  had  not  formally 
renounced  her  rights  the  agreement  of  November, 
1903,  was  void,  and  the  plaintiffs'  action  there- 
fore failed. 

Held  further — that  the  agreement  of 
November,  1 903.  and  the  document  of  December, 
1906,  must  be  delivered  up  to  the  defendant. 

Decision  of  Eve,  J.  (  [1909]  W.  N.  50  ;  100  L. 
T.    295  ;    25    T.    L.    K.    285  ;  53    Sol.   Jo.   268) 
affirmed. 
The  Bank  of  Africa,  Ld.  r.  Cohen,  [1909] 

[2  Ch.  129  ;  78  L.  J.  Ch.  767  ;  100  L.  T.  916  ; 
25  T.  L.  R.  625— C.  A. 

IV.  CANADA. 

Sec  also  Trade   and    Trade    Unions, 
No.  7. 
(a)  Dominion  Generally. 

13.  Law  of  Canada — Dominion  and  Prorineial 
Le{/islution— Conflict.] — Where  a  field  of  legis- 
lation is  within  the  competence  both  of  the 
Dominion  Parliament  and  a  Provincial  Legis- 
lature, and  both  have  legislated,  in  the  case  of  a 
conflict  the  enactment  of  the  Dominion  Parlia- 
ment must  prevail. 

Therefore,  where  a  company  incorporated  by  a 
statute  of  a  Provincial  Legislature  has  under  their 
Act  the  exclusive  right  of  supplying  electricity 
within  a  certain  radius,  that  comjjany  is  not 
entitled  to  an  injunction  to  restrain  a  company 
incorporated  by  an  Act  of  the  Dominion  Parlia- 
ment, with  unlimited  powers,  from  supplying 
electricity  within  the  radius. 

Decision  of  the  Court  of  King's  Bench  (appeal 
side)   for   Lower   Canada,  in    the    Province   of 
Quebec,  affirmed. 
La  Compagnie  Hydraulique  de  St.  Fran- 

[cois  r.  Continental  Heat  and  Light  Co., 

[1909]  A.  C.  194  :  78  L.  J.  P.  C.  60 ;  99  L.  T. 

786— P.  C. 


14.  Legislatice  Powers — Court  of  Appeal  for 
Canada — Power  of  Provincial  Legislature  to 
Limit  Appeals  —  Revised  Statutes  of  Canada, 
1906,  c.  139,  ss.  35,  36— British  North  America 
Act,  1867  (30  &  31  Vict.  c.  3),  ss.  92,  101.]— A 
Provincial  Legislature  has  no  power  to  limit 
the  right  of  appeal  from  the  Provincial  Courts 
to  the  Supreme  Court  of  Canada,  which  is  con- 
ferred by  sect.  36  of  c.  139  of  the  Revised 
Statutes  of  Canada,  1906,  even  in  matters  which 
are,  by  sect.  92  of  the  British  North  America  Act, 
1867,  within  the  exclusive  jurisdiction  of  the 
Provincial  Legislature. 

The  Crown  Grain  Co.,  Ld.,  and  the  At- 
[torney-General  for  the  Province  of 
Manitoba  v.  Day  and  the  Attorn ey- 
(leneral  for  the  dominion  of  canada, 
[1908]  A.  C,  504  ;  78  L.  J.  P.  C.  19  ;  99  L.  T. 
746;  24  T.  L.  R.913— P.  C. 

15.  Will — Comt ruction — Gift  to  Children — 
Condition,'!  in  Restraint  of  Alienation  —  Enjoy- 
ment of  Usufruct — Grandchildren  Conditionally 
Substituted — No  Right  of  Accretion — Quebec 
Civil  Code.] — A  Canadian  directed  by  his 
will  that  his  estates  should  be  divided  into 
equal  shares  amongst  his  seven  children,  who 
were  to  have  the  usufruct  and  enjoyment  of 
all  his  property.  On  the  decease  of  any 
child  such  child's  children  were  to  have 
the  full  proprietary  right  and  interest  therein. 
To  his  grandchildren  thus  substituted  for  his 
children  he  gave  the  right  to  use,  enjoy,  or  dis- 
pose of  the  same  as  it  might  seem  good  to  them, 
instituting  them  for  this  purpose  his  universal 
legatees. 

He  prescribed  three  conditions  :  (1)  that  the 
property  bequeathed  to  his  children  should  not 
be  assignable,  or  capable  of  being  seized  by  their 
creditors  ;  (2)  that  it  should  not  be  sold  or 
alienated  imder  any  pretext,  but  should  pass 
"  en7iature"  to  his  grandchildren  ;  (3)  that  the 
grandchildren  should  not  alienate  the  share  of 
the  property  which  should  belong  in  usufruct  to 
their  respective  fathers  or  mothers  before  the 
said  usufruct  had  come  to  an  end. 

Held — that  each  child  was  entitled  to  his 
specific  share  (which  had  been  ascertained  by  a 
statutory  partition)  as  sole  proprietor  subject  to 
the  condition  of  handing  it  over  to  his  children 
at  his  death  ;  and  that  there  was  no  right  of 
accretion  amongst  either  the  testator's  children 
or  grandchildren. 
Prevost  v.  Pr6vost,    [1908]    A.  C.  541  ;    78 

[L.  J.  P.  C.  7  ;  99  L.  T.  748  ;  24  T.  L.  R.  892— 

P.  C. 

16.  Railways — Obligation  to  run  Train  with 
Third-class  Carriages — Fares — Grand  Trunk 
Railwar/  Act,  1852  (16  Vict.  c.  37),  s.  3  ;  Rail- 
icaii  Acts,  1903  (3  Edw.  7,  c.  58)  and  1906 
(6  Edw.  7,  c.  58).]— Sect.  3  of  the  Grand  Trunk 
Railway  Act,  1852,  which  requires  that  the  fare 
for  each  third-class  passenger  by  any  train  on 
the  railway  of  the  company  shall  not  exceed  one 
penny  per  mile,  and  that  at  least  one  train  having 
in  it  third-class  carriages  shall  run  every  day 
throughout  the  length  of  the  line  between 
Toronto  and  Montreal,  has  not  been  impliedly 
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repealed  by  the  provisions  of  the  Railway  Act, 
]90(;. 

Thk   Grand  Trunk   Ry.  Co.  of  Canada  r. 

[Robertson,  [1'J0!»]  A.  C.  32;")  ;  78  L.J.  P.  C. 

8i  ;  100  L.  T.  250  ;  2r,  T.  L.  R.  344— P.  C. 

17.  Damage  htj  Fire  from  Railway —  Map 
lirqnired  hij  Statute — Conchixire  af/ai/ixt  liail- 
way  Comjyanif—Map  not  Forthcoming  at  Trial 
— Admiss-ibilitg  on  Appeal — liailway  Acts  of 
Canada.] — In  an  action  for  damages  by  lire 
caused  by  the  defendant  railway  company's 
negligence,  the  defendants'  liability  largely 
depentled  on  the  question  whether  a  certain 
spot,  where  the  fire  started,  was  within  the 
defendants'  right  of  way.  The  railway  com- 
pany were  by  statute  obliged  to  make  and  file 
plans  of  the  land  on  which  their  railway  was 
constructed,  but  at  the  trial  they  maintained 
that  no  map  or  plan  of  the  railway  at  the  spot 
in  question  had  ever  been  made  or  at  least  filed. 
The  jury  decided  the  point  against  the  railway 
company.  Before  the  hearing  of  the  appeal  to 
the  Supreme  Court  of  Canada,  the  map  in  question 
was  discovered.  The  Supreme  Court,  however, 
refused  to  admit  it  in  evidence  and  ordered  a 
new  trial.  The  map.  if  admitted,  wnuld  have 
proved  that  the  fire  originated  in  the  defendants" 
right  of  wtxy. 

Held — that  whether  or  not  the  Supreme 
Court  of  Canada  was  precluded  b3'  law  from 
admitting  the  map.  the  Judicial  Committee  were 
not  so  precluded,  and  that  the  decision  of  the 
Supreme  Court  must  be  reversed. 

Blue  and  Deschamts  v.  Red  Mountain  Ry. 
[Co..  [190'J]  A.  C.  361  ;  78  L.  J.   P.  C.  107— 

P.  C. 

18.  Exchequer  Court  of  Canada  in  Admiralty — 
Jurisdiction — Claim  under  Mortgage  on  Ship — 
Action  in  rem — Pleading — Abatement  of  Contract 
Price.] — In  an  action  in  rem  brought  in  the 
Exchequer  Court  of  Canada  in  Admiralty  by 
the  builders  of  a  ship  to  enforce  a  mortgage 
thereon  given  to  them  on  account  of  the  con- 
tract price  for  its  construction,  the  owners  of 
the  ship  are  not  entitled  by  way  of  defence  to 
set  off  a  claim  for  unli(juidatcd  damages  against 
the  mortgagees  for  alleged  breach  of  contract 
relating  to  the  building  of  the  ship. 

Decision  of  the  Supreme  Court  of  Canada  (^0 
Can.  S.  C.  R.  418)  reversed. 

Bow,  McLachlan&  Co..Ld.  *•.  Ship  Camo.sun 

[and   Union    Steamship  Co.    of  British 

Columbia,  Ld.,  [11)09]  A.  C.  597  ;  101  L.  T. 

167  ;  25  T.  L.  R.  833— P.  C. 

19.  Shipping  —  Pilotage  Dues — LWmpfion  — 
Ship  ^'  Propelled  Wholly  or  in  Part  by  Steam'' 
— '■'■  yarigafes" — Jiarge  Toired  by  Steam  Tug — 
Canadian  Pilotage  Act  (Perised  Statutes  of 
Canada,  1886,  c.  80),  ss.  58,  59.]— By  the 
Canadian  Pilotage  Act,  s.  58,  "every  ship  which 
navigates  within "  certain  pilotage  districts, 
"  shall  pay  pilot.age  dues,  unless  .  .  .  she  is 
exempted  under  the  provisions  of  this  Act  from 
payment   of    such    dues."      By   sect.   59,   "  the 


following  ships  .  .  .  shall  be  exempted  from 
the  compulsory  payment  of  pilotage  dues,  ,  .  . 
Ships  propelled  wholly  or  in  part  by  steam." 

Held — that  a  )>arge  rigged  as  a  schooner, 
having  masts  with  gaffs  used  as  (krricks  for  the 
discharge  of  cargo,  and  small  sails  used  to  steady 
her  in  a  strong  breeze,  which  couhl  not  be 
navigated  as  a  sailing  vessel  in  the  ordinary 
way,  but  was  intended  to  be,  and  wa.s  in  fact 
always,  towed  from  port  to  port  by  a  tug,  wjus  a 
"sliip"  which  "navigated"  within  the  meaning 
of  the  Act,  and  was  not  "  propelled  wholly  or  in 
part  by  steam "  so  as  to  be  exempt  from  the 
[)aymcnt  of  pilotage  dues  when  navigating 
within  a  pilotage  district. 

Judgment  <^f  the  Supreme  Court  of  Canada 
reversed. 

The  Grandee  (8  Exch.  Rep.  Canada,  54,  79) 
disapproved. 

St.  John  Pilot  Commissioners  v.  Cumber- 

[land  Ry.  and  Coal  Co.,  lol  L.  T.  498  ;  26 

T.  L.  R.  .52— P.  C. 

20.  Shipping — Collision — Ships  entering  Lock 
—  Canadian  Canal  Pegulations,  s.  19  (<f).J 
— The  Canadian  Canal  Regulations  provide  by 
sect.  19,  sub-sect,  (d)  :  "When  several  boats  or 
vessels  are  lying  by  or  are  waiting  to  enter  any 
lock  or  canal,  they  shall  lie  in  single  tier,  and  at 
a  distance  of  not  less  than  300  feet  from  such 
lock  or  entrance,  .  .  .  and  each  Iwat  or  vessel 
for  the  purpose  of  passing  through  shall  advance 
in  the  order  in  which  it  may  be  lying  in  such 
tier,  except  in  the  case  of  vessels  of  the  fii"st 
class  to  which  priority  of  passage  is  granted." 

The  //.,  a  steamship  belonging  to  the  respon- 
dent, was  about  to  enter  a  lock  on  a  canal  when 
the  P.,  a  steamship  of  the  first  class,  belonging 
to  the  appellants,  came  up  from  behind  and 
claimed  a  right  to  priority  of  passage.  The  If. 
went  astern  to  make  room  for  the  P.  to  pass  into 
the  lock  first,  and  lay  up  by  the  wing  wall  of 
the  lock.  Afterwards  a  collision  occurred 
between  the  two  vessels  owing  to  the  fault  of 
the  P. 

Held — that  the  //.  was  not  obliged  under  th.c 
regulations  to  go  l)ack  to  a  distance  of  300  feet 
from  the  entrance  to  the  lock,  and  was  not  to 
be  held  to  blame  for  the  collision. 

Richelieu  and  Ontario  Navigation  Co.  r. 
[Taylor,  101  I..  T.  .^)Ul— P.C. 

(b)  British  Columbia. 

21.  Petition  of  Bight — Pefusal  of  Prorineial 
Secretary  to  Present  Petition  to  Lieutenant- 
Gorernor — Subsequent  Presentation  of  Petition 
— Damages — Croirn  Procedure  Act  (Iferi.Ked 
Statutes  of  British  Columbia,  1897,  e.  57).  s.  4.] 
— The  Chief  Commissioner  of  Lands  and  Works 
of  British  Columbia  having  refused  to  renew  a 
special  licence  for  cutting  and  carrying  away 
timber  on  a  tract  of  land,  the  licensee  prepared 
a  petition  of  right  setting  forth  the  application 
and  refusal,  and  left  it  with  the  Provincial 
Secretary  of  British  Columbia  for  submission 
to  the  Lieutenant-Governor  for  his  fiat,  in 
accordance  with  sect.  4  of  the  Crown  Procedure 
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lY.  Canada — Continned. 

Act  of  British  Columbia.  The  Provincial  Secre- 
tary in  a  letter  to  the  suppliant's  solicitors  stated 
that  he  declined  to  submit  the  petition  to  the 
Lieutenant-Governor.  Thereupon  the  sup|)liant 
brought  an  action  against  the  Provincial  Secre- 
tary claiming  damages  for  refusing  to  submit  the 
jiotition  in  accordance  with  the  Act.  Before  the 
defence  was  delivered  tlic  petition  was  submitted 
to  the  Lieutenant-Ooveiniir,  who  refused  his  f^at. 
The  judge  at  the  trial  having  held  that  there  was 
no  evidence  to  go  to  the  jury  : 

Held — that  a  cause  of  action  arose  upon  the 
refusal  to  submit  the  petition  to  the  Lieutenant- 
Governor,  and  it  was  for  the  ju7'y  to  say 
whether  any  and,  if  so,  what  damages  flowed 
therefrom. 

Fulton  v.  Norton,  [1908]  A.  C.  l.-)l  ;  78  L.  J. 
[P.  C.  29  ;  99  L.  T.  455  ;  2i  T.  L.   K.  794— 

r.  C. 

22.  Divorce — Power  of  Supreme  Court  to  grant 
Divorce — Englixh  Laiv  Act  QNerised  Statutes 
ofJiriti.sk  Columbia,  c.  1  IT,),  .v.  2.]— The  Supreme 
Court  of  British  Columbia  has  power  to  grant  a 
decree  of  divorce  between  persons  domiciled  in 
British  Columbia  in  respect  of  matrimonial 
offences  committed  there.  The  jurisdiction  may 
be  exercised  by  a  single  judge  of  the  Court. 

Watts   and    the    Attorney-General    for 

[British  Columbia  r.  Watts,  [1908]  A.  C. 

573  ;  77  L.  J.  P.  C.   121  ;   99  L.  T.  744  ;  24 

T.  L.  R.  911— P.  C. 

(c)  Lower  Canada. 

(Ko  par<iprai)lis  in  Hi  is  vol.  of  the  Digest.] 

(d)  Manitoba. 

[Kg  rarngi.Tplis  in  tliis  vol.  of  the  Digest.] 

(e)  Ontario. 

See  also  Contract,  No.  4  ;  Trade  and 
Trade  Unions,  No.  19. 

23.  lirvenne  —  Succession  Dutij  —  Property 
Loeallji  Situate  Outside  the  Province — '■^Direct 
Taxation  With  in  the  Province  " — Succession  Dutij 
Act  {Rev.  Stat.  Ont.,  c.  24),  s.  i:— British  North 
America  Act,  1867  (30  &  31  Vict.  c.  3),  .s-.  92, 
sub-s.  2.] — The  Legislature  of  the  Province  of 
Ontario  has  no  power  to  impose  a  tax,  such  as 
succession  duty,  on  movable  property  locally 
situate  outside  the  Province. 

Decisions  of  the  C.  A.  for  Ontario  (15  Ont, 
L.  K,  41G)  reversed. 

Woodruff  and  Others  v.  The  Attorney- 

[Genekal  fok  Ontario  r^  c  w«/m,  [1908] 

A.  C.  508  ;  78  L.  J.  P.  CIO;  99  L.  T.  7.50  ;  24 

T.  L.  K.  912— P.  C. 

24.  Sale  of  Land  for  Arrears  of  Ta.res — Irregu- 
larities in  Side — llight  to  llrdrcm — Con.iolidatcd 
A.^se.ssment  Act,  1892 — As.sessmoit  Act  {llcv.  Stat. 
Ont.,  1897,  c.  22i')  — Toronto  Act  (3  Edw.  7,^.80), 
.9.  8 — Municipal  Ta.ration  Act  (4  Edw.  7,  c.  23), 
s.  148.] — Where  land  is  sold  under  the  Assess- 
ment Acts  of  Ontario  for  arrears  of  taxes  due 
upon  it,  ail  insufficient  or  inaccurate  dcscri[)tion 


of  the  land  in  the  assessment  roll  is  a  "  failure 
to  comply  with  the  reijuirements  of  the  statute  " 
within  sect.  8  of  the  Toronto  Act  (3  Edw,  7, 
c.  86),  and  is  cured  by  it. 

An  omission  to  give  proper  notice  of  the  sale  is 
"  a  failure  or  omission  on  the  part  of  an  official 
of  the  said  city"  within  the  same  section,  and  is 
cured  by  it. 

The  Municipal  Taxation  Act  (4  Edw.  7,  c.  23) 
regulates  the  amount  to  be  pai<l  to  redeem  when 
a  municipality  purchases  land  for  the  taxes  due 
upon  it,  but  does  not  in  any  way  alter  the  period 
for  redemption. 

Judgment  of  the  Court  below  reversed. 

Toronto    Corporation    v.    Kupsell,  [1908] 

[A.  C,  493  ;  78  L.  J.  P.  C.  1  ;  99  L.  T.  738  ;  24 

T.  L.  R.  908— p.  C, 

25.  Xegligence — Dangerous  Article — Dutg  to 
take  Precavtions — Gas  JSu^plosion.^ — In  the  case 
of  articles  dangerous  in  themselves,  such  as  loaded 
firearms,  poisons,  explosives,  and  other  things 
eju.sdem  generis,  there  is  a  peculiar  duty  to  take 
precaution  imposed  upon  those  who  send  forth 
or  instal  such  articles  when  it  is  necessarily  the 
case  that  other  parties  will  come  within  their 
proximity.  The  duty  being  to  take  precaution, 
it  is  no  excuse  to  say  that  an  accident  would  not 
have  happened  unless  some  other  agency  than 
that  of  the  defendant  had  intermeddled  with  the 
matter.  On  the  other  hand,  if  the  proximate 
cause  of  the  accident  is  not  the  negligence  of 
the  defendant  but  the  conscious  act  of  volition 
of  another,  the  defendant  is  not  liable,  for 
against  such  conscious  act  of  volition  no  pic- 
caution  can  really  avail. 

Dominion  Natural  Gas  Co.  ,  Ld.  r.  Collins, 

[Same  r.  Perkins  and  Others,  [1909]  A.  C. 

640  ;  101  L.  T.  359  ;  25  T.  L.  R.  831— P.  C. 

26.  Arbitration  under  Pailicay  Act — Appeal 
from  Award — Choice  of  Forum — Canada  Pail- 
icag  Act,  1903,  s.  168.] — In  Ontario  an  appeal 
from  an  award  by  arbitrators  under  the  Canada 
Railway  Act,  1903,  lies  either  to  the  High  Court 
of  Justice  for  Ontario  or  to  the  Court  of  Appeal 
for  Ontario,  but  if  the  appeal  is  taken  to  the 
High  Court  no  appeal  lies  from  its  decision  to 
the  Court  of  Appeal  or  to  the  Supreme  Court  of 
Canada. 

The  James  Bay  Ry.  Co.  v.  Armstrong,  [1909] 
[A.  C.  624  ;  101  L.  T.  362  ;  26  T.   L.  R.  1  — 

P.  C. 

(f)  Quebec. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

V.  CEYLON. 

27.  Marriage  between  Per.sons  who  had  Lived  in 
Adultemj — Valid  it  ij  of  Testa  me  nf  org  {rifts  bg 
One  Party  to  the  Other.] — The  law  of  Ceylon 
does  not  prohibit  the  marriage  of  those  who 
have  previously  lived  in  adultery,  and  bequests 
by  either  jiarty  to  such  a  marriage  to  the  other 
party  arc  valid. 

Rabot    and    Another    r.    De    Silva   and 

[Others,  [1909]  A.  C.376  :  78  L.  J.  P.  C.73  : 

100  L.  T.  242  ;  25  T.  L.  R.  332  — P.  C. 
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V.  CbjIqh— Continued. 

28.  Roman-Dutch  Lait^ — Malicloi/s  Prosecution 
—Malice— Burden  of  Proof.}— X  prosecution 
instituted  without  malice  and  with  reasonable 
and  probable  cause  cannot,  under  the  Roman- 
Dutch  law,  be  held  to  amount  to  an  act  of 
aggression.  An  animus  injuritc  in  the  |)nisecutor 
cannot  therefore  be  inferred  from  the  mere  fact 
that  the  prosecution  lias  faik'il  and  the  accused 
been  acquitted.  The  burden  of  proving  the 
existence  of  malice  rests  under  the  Roman- 
Dutch  law,  as  under  English  law,  on  thei>laintiff 
in  such  an  action. 

COREA  r.   Peiris,  [1909]   A.  0.549;  100  L.  T. 
[790  ;  25  T.  L.  R.  631— P.  C. 

VI.  CHANNEL  ISLANDS. 

(No  i^arapraiihs  in  this  vol.  of  the  Digest.] 

VII.  GIBRALTAR. 

[No  paragrajihs  in  thi.s  vol.  of  the  Digest.  1 

VIII.  HONG  KONG. 

29.  Perjurij  —  Summary  CommHtal  —  No 
Opportunity  of  giving  Measoiui  against  Summary 
Procedure — Hong  Kong  Ordinance  (No.  .3  of 
1873,  s.  31).]— The  appellants  were,  under  the 
provisions  of  sect.  31  of  the  Hong  Kong  Ordi- 
nance, No.  3  of  1873,  summarily  committed  to 
prison  for  corrupt  perjury  in  open  Court. 

Held — that  the  committal  was  bad,  inasmuch 
as  uo  opportunity  had  been  given  the  appellants 
for  explanation  or  correction  of  any  misapju'e- 
hension  as  to  what  had  been  said  or  meant  by 
them  in  the  evidence  they  had  given. 
Chang  Hang  Kiu   r.  Piggott,  In  re  Lai 

[HiNG  Firm,  [1909]  A.  C.  312  ;  78  L.  J.  P.  C, 
89  ;  100  L.  T.  310  ;  25  T.  L.  R.  381— P.  C. 

IX.  JAMAICA. 

[No  paragraphs  in  tliis  vol.  of  the  Dige.st.] 

IXb.  MALTA. 

30.  iVill — Fideicommissum  and  Primogenitura 
—  Will  gicing  Power  to  Legatee  to  create  Primo- 
genitura— Legatee  imposing  Condition  on  Holders 
«/ Primogenitura  to  adopt  Xante  of  Testator — ■ 
—Power  to  impose  Condition.'] 

Held — that  a  will  which  created  af'deicom- 
7nissuni  in  certain  immovable  property  and 
which  gave  the  legatee  power  to  create  primo- 
genitures, gave  the  legatee  no  power,  when 
creating  the  juimogenitures,  to  impose  the  con- 
dition that  any  holder  of  a,  primogenitura  should 
be  bound,  on  penally  of  forfeiture,  to  add  the 
surname  of  the  original  testator  to  his  own 
name. 
Strickland  r.  Strickland,  [1908]  A.  C.  551  ; 

[78  L.  J.  P.  C.  21  ;  99  L.  T.  448  ;  24  T.  L.  R. 

791— P.  C. 

IXc.  MAURITIUS. 

31.  Mahomedan  Law — AdminiMration  of  WaltJ 
Estate — Rights  of  WaJiifs — Practice  of  Court — 
Scheme  of  Administration — Cliarter  of  Incorpora- 
tion superseded.]— Yxoxw  time  to  time  from  1852 
onwards  certain  wakf  properties  in  Mauritius  were 
purchased  "  for  the  whole  Mahomedan  congrega- 
tion of  the  island,"  consisting  of  Indian  immi- 


grants from  Cutch,  Hallal,  and  Surat,  and  their 
desceiidants,  and  were  dedicated  by  the  deeds  in- 
alienal>ly  for  the  purpose  of  a  mo-sque.  The  over- 
whelming majority  of  the  congregation  belonged 
to  the  Cutchce  class,  and  in  1877  the  deeds  of 
properties  bought  declared  that  such  properties 
were  bought  on  belialf  of  the  (Jutchees,  a  com- 
mittee of  whom  were  to  administer  them  and  all 
the  other  properties  belonging  to  the  mosque. 
Later  purchases  were  cxpresseil  to  be  made, 
some  on  behalf  of  the  Cutchees,  others  on  behalf 
of  the  congregation.  In  1903  two  deeds  were 
executed  by  a  body  of  Cutchees  by  which  they 
formed  themselves  into  a  society  afterwards 
incorporated  undm-  Ordinance  22  of  1874  for 
certain  pious  and  charitable  purposes,  declared 
that  they  brought  into  the  society  in  full  owner- 
ship all  the  said  purchased  properties,  with  ex- 
tensive powers  of  selling  and  letting  the  same, 
other  than  the  mosque  and  its  accessories,  of 
which  latter  they  reserved  to  themselves  the 
exclusive  management. 

In  actions  brought  by  the  Hallaye  and  Soortee 
classes  the  Court  below  ordered  the  deeds  to  be 
set  aside  so  far  as  they  gave  exclusive  adminis- 
tration as  of  right  to  the  Cutchees,  and  substi- 
tuted a  scheme  giving  to  the  plaintiffs  a  share 
in  the  administration,  but  subject  to  future 
modifications.     On  appeal — 

Held— that  as  the  deeds  could  not  lie  main- 
tained   consistently    with    the    rights    of     the 
plaintiffs  they  should  be  set  aside  in  toto,  and 
that  as  the  charter  of  incorporation  in  conse- 
quence   became     inoperative,     the    amending 
scheme  must  also  be  set  aside. 
Ibrahim  Esmael  r.  Abdool  Carrim  Peer- 
[mamode  ;  Ibrahim  Esmael  r.  Aboo  Dakar 
Mamode  Taker,  [1908]  A.  C.  526  ;  L.  R.  35 
Ind.  App.  157  ;    99  L.  T.  445  ;    24  T.  L.  R. 

790— P.  C. 
X.  NEWFOUNDLAND. 

32.  Street  Railway — Removal  of  Snow  from 
Track — Lecelling  Snow  on  Each  Side  of  Track — 
Depth  Prescrihcd  hy  Citg  Enqineer — St.  Johns 
Street  Railway  .hY,' 1896  (60  Vict.  c.  20), .«.  42.] 
— By  the  St.  John's  Street  Railway  Act,  1896,  a 
company  was  authorised  to  make  and  operate  a 
street  railway  in  St.  John's,  and  by  sect.  42  it 
might  remove  snow  and  ice  from  the  railway 
track  so  as  to  enable  it  to  operate  its  cars,  pro- 
vided that,  in  case  such  snow  or  ice  should  be 
removed  from  its  track  or  disturbed  or  thrown 
out  by  the  {jlough,  leveller,  or  tools  of  the  com- 
pany ;  and  "  it  shall  be  the  duty  of  the  company 
within  forty-eight  hours  to  level  the  said  snow 
or  ice  on  each  side  of  the  track  to  a  uniform 
depth,  to  be  determined  by  the  engineer  of  the 
council,  and  so  as  not  to  impede  the  ordinary 
traflic  of  the  street."  The  comjiany  removed 
snow  from  the  railway  track,  and  the  engineer 
of  the  council  determined  that  eight  inches  was 
the  necessary  depth  for  the  snow  on  the  sides  of 
the  track,  so  as  not  to  impede  the  ordinary  traffic 
of  the  street.  The  company  could  not  comply 
with  the  engineer's  requirements  unless  it 
removed  some  snow  out  of  the  street  which  it 
refused  to  do.  The  council  thereupon  removed 
the  snow,  and  claimeil  to  recover  the  expense 
from  the  conqiany. 
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X.  Newfoundland — Continued. 

Held — that  it  was  a  condition  of  the  licence 
to  break  up  the  snow  in  the  streets  and  to 
remove  it  from  the  railway  track  that  the  com- 
pany should  level  the  snow  on  each  side  of  the 
track  to  a  uniform  depth  to  be  determined  by 
the  engineer  of  the  council,  even  though  this 
necessitated  the  removal  of  all  or  some  of  the 
snow  from  the  streets,  and  that  therefore  the 
company  was  liable  for  the  expense  of  removing 
the  snow. 

Shea     r.     Reid-Newfoundland    Company. 

[1908]  A.  C.  r>20  ;  78  L.  J.  P.  C.  43  ;  91)  L.  T. 

743  ;  24  T.  L.  R.  879— P.  C. 

XI.  NEW  ZEALAND. 

33.  Death  Dui'iea  —  New  /caland  Deceased 
Persons'  IJsfates  Duties  Act,  1881,. v.  35 — Stain j) 
— Deed  of  (riff — ^Yrw  Zealand  Stamp  Acts.'\  — 
By  sect.  35  of  the  New  Zealand  Deceased 
Persons'  Estates  Duties  Act,  1881,  "  it  shall  be 
lawful  for  any  Court  of  competent  jurisdiction 
...  to  declare  any  disposition  of  real  or  personal 
property  to  have  been  made  for  the  purpose  of 
evading  the  duty  imposed  by  this  Act,  and  also 
to  declare  that  duty  is  payable  on  the  property 
comprised  in  such  disposition.  .  .  ." 

Held — that  if  the  transaction  in  question  is 
real  and  bona  fide,  the  intention  to  avoid  the 
payment  of  death  duties  is  not  enough  to  bring 
it  within  the  section. 

A  deceased  person  gave  to  his  daughter  a 
general  power  of  attorney  under  which  she  with 
his  consent  received  moneys  due  to  him  on 
mortgages  and  lent  the  money  again  to  the  same 
mortgagor  in  her  own  name. 

Held — that  there  was  no  gift  to  the  daughter 
by  any  document,  and  therefore  no  stamp  duty 
was  payable  as  on  a  deed  of  gift. 

Judgment  of  the  Court  of  Appeal  for  New 
Zealand  affirmed. 

Minister  of    Stamps    r.  Townend,   [1909] 
[A.  C.  633  ;  101  L.  T.  354— P.  C. 

XII.  SHANGHAI. 

34.  Jurisdiction — Forfeiture  of  Ship — Un- 
authorised Use  of  British  Flag — Condemnation 
lif  Foreign  Court  —  Merchant  Shipping  Acts, 
1894  (57  &  58  Vict.  c.  60),  ss.  69,  76  ;  and  1906 
(6  Edw.  7,  c.  48),  .v.  51.]— Under  sect.  76  of  the 
Jlerchaut  Shipping  Act,  1894,  only  Courts 
which  are  within  the  dominions  of  the  Crown 
can  decree  the  forfeiture  of  a  ship.  Therefore, 
the  Supreme  Court  for  China  and  Korea  at 
Shanghai  has  no  jurisdiction  to  decree  the  for- 
feiture of  a  ship  for  having,  contrary  to  sect.  69 
of  the  same  Act,  used  the  British  flag  without 
authority  to  do  so. 

The  Owners  of  and  Parties  Interested  in 
[the  Steamship  "  Maori  King  "  r.  His 
Britannic  Majesty's  Consul-General  at 
Shanghai,  [1909 J  A.  C.  562  :  78  L.  J.  P.  C. 
138  ;  100  L.  T.  787  ;  25  T.  L.  R.  545  ;  53  Sol. 

Jo.  519— P.  C. 

XII I.  SIERRA  LEONE. 

[No  ijaragrajilis  in  this  vol,  of  tlie  Digest.] 


XIIlB.  STRAITS  SETTLEMENTS. 

35.  Smvggling  Opium — Conviction  of  Master  of 
Steamship — Oj'ium  Ordinance  (A'A'.  of  1906), 
s.  73.] — The  a{)pellant  was  convicted  of  an 
infringement  of  sect.  73  of  the  Straits  Settlements 
Opium  Ordinance  (XX,  of  1906),  which  provides 
that  if  any  ship  is  used  for  the  importation, 
landing,  removal,  carriage,  or  conveyance  of 
opium  the  master  and  owner  shall  be  liable  to  a 
fine  unless  it  is  proved  to  the  satisfaction  of  the 
Court  that  every  reasonable  precaution  has  been 
taken  to  prevent  such  user  of  the  ship,  and  that 
none  of  the  officers,  their  servants,  or  the  crew 
or  any  persons  employed  on  board  the  ship  were 
implicated  therein.  A  quantity  of  opium  was 
found  concealed  under  a  seat  plank  in  one  of  the 
lifeboats  of  the  steamship  of  whicli  theai)pellant 
was  master.  The  appellant  and  his  chief  officer 
were  the  only  witnesses  examined  for  the  defence, 
and  they  both  proved  that  the  strict  rule  of  their 
owners  was  that  their  ships  should  be  searched 
after  leaving  an  Eastern  port  ;  that  they  had 
searched  the  ship  and  the  particular  lifeboat 
after  leaving  the  previous  port,  though  without 
taking  up  the  seat  plank  ;  that  they  found  no 
opium  ;  and  that  the  crew  knew  that  it  was 
forbidden  to  take  opium  on  board.  It  was  con- 
ceded that  neither  the  owners  nor  these  witnesses 
were  themselves  aware  of  the  opium  having  been 
hidden  in  the  lifeboat,  but  beyond  their  testi- 
mony no  proof  was  given  that  none  of  the  other 
officers,  servants,  crew,  or  other  persons  on 
board  the  ship  were  not  aware  of,  or  privy  to 
the  concealment  of  the  opium,  or  were  not 
implicated  in  the  alleged  use  of  the  ship  for 
importing  it  into  Singapore. 

Held — that  the  conviction  was  right. 

Bruhn  r.  The  King  (on  the  Prosecution  of 

[the  Opium  Farmer),  [1909]  A.  C.  317  ;  100 

L.  T.  306  ;  25  T.  L.  R.  364  ;  (suh  nom.  Kruhn 

r.  R.,  ETC.),  78  L.  J.  P.  C.  85— P.  C. 

36.  Will  —  Constriicfion  —  Intestacij  —  Res 
judicata  —  Fstoppel.'j  —  By  a  decree  of  the 
Supreme  Court  of  the  Straits  Settlements  made 
in  1872,  in  the  matter  of  the  will  of  a  testator 
who  died  in  1870,  it  was  declared  that  the  gift 
of  a  sum  of  money  to  be  paid  annually  for 
charitable  purposes  was  void,  and  "  that  the  gift 
fell  into  the  undevised  residue  of  the  testator's 
estate,"  and  from  1872  to  1889  the  money  was 
paid  to  the  next  of  kin.  In  proceedings  in  1889 
the  trustees  under  the  will  contended  that  the 
money  was  paj'able  to  the  residuary  legatees, 
and  not  to  the  next  of  kin,  but  by  a  decree  made 
in  1891  the  Court  declared  that  they  were 
estopped  from  alleging  that  it  was  not  wholly 
undisposed  of  by  the  will.  In  1905,  in  further 
proceedings,  the  Court  held  that  the  estate  was 
vested  in  the  trustees  in  trust  for  the  residuary 
legatees,  save  and  except  the  yearly  sum  above 
mentioned,  which  was  payable  to  the  next  of 
kin. 

Held — that  the  next  of  kin  were  estopjied 
from  saying  that  the  whole  of  the  estate  was 
vested  in  the  trustees  for  their  benefit,  and  that 
the  legatees  were  estopped  from  denying  the 
right  of  the  next  of  kin  to  the  sum  above 
mentioned. 
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XIIIb.  straits  Settlements— Conti nurd. 

Judgment  of  the  Supreme  Court  of  the  Straits 
Settlements  varied. 

Peareth  v.  Marriott  ((1882)  22  Ch.  Div.  182  ; 
o2  L.  J.  Ch.  221  ;  48  L.  T.  170  ;  31  \\.  \\.  68— 
C.  A.)  followed. 

BADARBEK  r.  riABIBMEUICANNOORDIN,[I9C9] 

[A.   C.   (-.1.5;    78   L.   J.    P.    C.    1(51;    mih   iiom. 

Tenuachkk  Nachiau   r.   llABiB   Mkkican 

KoouDiN  AM>  Otheks,  101  L.  T.  IGl — p.  C. 

XIV.  TRINIDAD. 

[No  p,ua;,'iaiilis  in  (lii.s  \\>l.  of  tlio  l)if,'t?.st.] 

XV.  ZANZIBAR. 

[No  paragiai)lis  in  tin's  vol.  of  the  Digest.] 

XVI.  INDIA. 

iSee  also  Executors,  Ko.  it. 

37.  linrmah — Sale  of  Mortgaged  Property  bij 
Order  of  Court — Purcha.ier  unaware  of  Encum- 
brance— Ignoranceof  English — Misrepresentation 
— Indian  Contract  Act,  s.  19 — Princijjlex  iv/tere 
Court  is  Concerned  in  Sales.] — At  an  auction 
sale  in  execution  held  under  the  direction  of  the 
Court  the  appellant  purchased  property  which 
he  believed  to  be  unencumbered,  whereas  he 
actually  purchased  a  worthless  efjuity  of  redemp- 
tion. The  circumstances  were  clearly  pcoclaimcd 
in  English  at  the  sale,  but  the  appellant,  very 
ignorant  of  English,  was  misled  by  a  subsequent 
statement  in  the  vernacular  by  an  officer  of  the 
Court  to  the  effect  that  the  sale  was  at  the 
instance  of  the  mortgagees. 

Sect.  19  of  the  Indian  Contract  Act  provides 
that  a  contract  is  not  voidable  for  misrepresenta- 
tion if  the  party  whose  consent  is  so  caused  had 
the  means  of  discovering  the  truth  with  ordinary 
diligence. 

Held — that  sect.  19  of  the  Indian  Contract 
Act  had  no  application  in  this  case. 

Held  further— that,  in  sales  under  the 
direction  of  the  Court,  the  Court  must  be 
scrupulous  in  the  extreme  and  very  careful  that 
no  taint  or  touch  of  misrepresentation  is  found 
in  the  conduct  of  its  ministers,  and  that  it  would 
be  disastrous  if  the  Court  were  to  enforce  an 
illusory  and  unconscientious  bargain  against  a 
purchaser  misled  by  its  duly  accredited  agents. 

Mahomed    Kala    Mea    v.  Harplrink  and 
[Others,  L.  K.  36  Ind.  App.  32  ;  2.5  T.  L.  E. 

180—1'.  C. 


39.  Hindu  Law — Succession — Lineal  Primo- 
geniture —  Familg  Custom — Jjind  Tenure  in 
Orissa.] — Where  the  question  for  determination 
was  whether  tiie  succession  to  an  estate  was 
governed  by  a  family  custom  of  succession  by  lineal 
primogeniture  or  by  the  ordinary  Hindu  law  :— 

Held — that  evidence  adduceil  failed  to  give 
to  the  alleged  custom  the  character  of  certainty 
which  was  essential  to  its  validity  and  that  there- 
fore the  succession  was  governeilby  the  ordinary 
Hindu  law. 
Kama  Kanta  Das  Maiiapatua  r.  Shamaxand 

[Das  Mahai'Atua,  L.  B.  .S(;  hid.  App.  4:> ;  2.'> 
T.  L.  K.  107— P.  C. 


' — Contract  for 
Intended  to  lie 
n  of  Court  in 
s.  1.]— Sect.  1 
docs  not  apply 
intended  to  be 


40.  Moueg-lenders  Act,  1900 
Loan  made  in  India  —  Contract 
Performed  in  India — Jnrlfdietii. 
England— iVA  &  (U  Vict.  c.  51, 
of  the  Money-lenders  Act,  1900, 
to  a  contiact  made  in  India  anil 
performed  there. 

Shriehand  ^-  Co.  v.  Lacon  (22  T.  L.  B.  215) 
followed. 

Velchand    r.   Manners,  25  T.    L.   R.  329— 

[Darling,  .J. 

41.  Hindu  Laic — Svccession — Family  Cnsfoin.'] 
^There  is  nothing  in  the  mere  fact  of  partibility 
to  make  evidence  of  a  family  custom  excluding 
or  i)ostponing  daughters  to  collaterals  in 
impartible  estates  necessarily  inapplicable  to 
{)artible  estates. 

Parbati    r.    Rani    Chandarpal    Kunwar, 
[L.  R.  36  Ind.  App.   125;  25  T.  L.  R.  551  — 

P.  C. 

42.  Stattite  of  Limitations — Grantee  of  Lease  in 
Perpetu  ity  —  "  Purch user ' '  —  Ind ia n  Li m  itafion 
Act,  1877,  s.  10,  Sched.  11,  art.  134.]— A 
lessee  under  a  lease  granted  in  perpetuity  is 
not  a  "  purchaser "  within  the  meaning  of 
article  134  of  the  Second  Schedule  to  the  Indian 
Limitation  Act,  1877. 

Abhiram  Goswani  Mohunt,  Deceased  (now 

[Represented  by  Nrittomoyi  Debi)  and 

Another  r.  Shyama  Charan  Nandi  and 

Othees.  25  T.  li.  R.  830— p.  C. 


38.  Oudit — Bond  Executed  by  Disqualified 
Proprietor — Setting  Aside —  Uncon.icionable  Bar- 
gain— Indian  Contract  Acts,  1872,  s.  16;  a?id 
1899,.";.  2.]— A  bond  executed  by  a  disqualified 
proprietor  under  the  provisions  of  the  Oudh  Land 
Revenue  Act,  187ti,  without  the  sanction  of  the 
Court,  was  set  aside  on  the  ground  that  he  was 
placed  in  such  a  condition  of  helplessness  that 
the  lender  was  "  in  a  position  to  dominate  his 
will,'"  and  that  the  lender  used  that  position  to 
obtain  an  unfair  advantage  over  the  borrower. 

Maneshar  Bakhsh  Singh  r.  Shadi  Lal  and 
[Others,  L.  B.  36  Ind.  App.  96  ;  25  T.  L.  R. 

635— P.  C. 


DEPENDANTS. 

See  Master  and  Servant. 

DEPOSIT. 

<Srv  Bailment  ;  Bankers  ;  Insurance 
Parliament. 


DEPOSITIONS. 

See  Criminal    Law  and  riiocEDrRE 
Evidence. 
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DEPRECIATION. 

Sec      IxcoME      Tax 
Trustees. 


Trusts      and 


DERELICT. 

See  Shippikg  and  Navigation. 


DESCENT    AND    DISTRIBU- 
TION. 


I.  Devolution  of  Estate 
11.  Distribution  of  Assets     . 

[No  i>aragraphs  in  this  vol.  of  the  Digest.] 
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I.  DEVOLUTION  OF  ESTATE. 

Ser  Infants,  Xo.  5  ;  Mortgage,  No.  1. 

II.  DISTRIBUTION  OF  ASSETS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

DESIGNS. 

See  Trade  Marks  and  Designs. 


DETINUE  AND  DETENTION. 

[No  paragrajihs  in  this  vol.  of  tlie  Digest.) 

DEVASTAVIT. 

See  Executors. 


DEVISE. 

See  Wills. 

DIGNITIES. 


[No  paragiaphs  in  this  vol.  of  the  Digest.] 


DILAPIDATIONS. 

See  Ecclesiastical  Law  ;   Landlord 
AND  Tenant. 


DIRECTORS. 

See  Companies. 


DISABILITIES. 

See  Husband    and    Wife  ;    Infants  ; 
Lunatic. 


DISCLAIMER. 

See     Bankruptcy  ;  Landlord  and 
Tenant. 


DISCOVERY,  INSPECTION  & 
INTERROGATORIES. 

COL. 

I.  Discovery. 

(«)  In  general        .         .         .         ,         .180 

(*)  Privilege 180 

(c)  Ship's  Papers 181 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Inspection 181 

III.  Interrogatories        .        .        .        .181 

&^«Zs(»  Evidence  ;  Husband  and  Wipe, 
No.  37  ;  Master  and  Servant, 
No.  ,53  ;  Patents,  No.  10  ;  Practice. 

I.  DISCOVERY. 

(a)  In  general. 

1.  Application  as  to  Sjiecifie  Docuttients — • 
AfHdarit  mimt  Name  and  Identifij — R.S.  C.  (/.), 
Ord.  31,  ;•.  20  (3).] — In  order  to  obtain  an  order 
for  a  discovery  of  documents,  it  is  essential  that 
the  party  making  the  application  should,  in  his 
affidavit,  name  and  specify,  so  that  they  can  be 
identified,  the  particular  documents  of  which  he 
seeks  discovery. 

An  order  under  the  rule  leaves  wholly  un- 
touched the  privilege  claimed  by  the  other  side. 

Wlt'de  V.  Spaford  S;  Co.  ([1901]  2  K.  B.  2-tl  — 
C.  A.)  followed. 

Roberts  r.  Dublin  United  Tramways  Co., 
[43  I.  L.  T.  203— C.  A.,  Ireland. 

(b)  Privilege. 

2.  Member  of  Trade  Union — Legal  Aid — Letters 
to  Societi/  Placing  Facts  of  Alleged  Wrongful 
Dismissal  before  Committee.] — The  appellant,  a 
signalman,  was  dismissed  from  the  service  of  the 
respondent  company.  He  was  a  member  of  the 
Amalgamated  Society  of  Railway  Servants,  and 
requested  that  his  case  should  be  taken  up  by 
the  society.  An  action  claiming  damages  for 
wrongful  dismissal  having  Tjcen  commenced,  the 
railway  company  took  out  a  summons  for  dis- 
covery of  all  letters  which  had  passed  between 
the  plaintiff  and  the  society,  giving  the  society 
the  information  which  hail  led  them  to  institute 
proceedings. 

Held — that  such  letters  were  not  legal 
professional    communications,    and    were    not 
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I.  Discovery — Continued. 

protected    by   the   piivilcf^e   attacliini,'   to  such 

communications. 

Decision  of  C.  A.  (52  Sol.  Jo.  840)  alTirnietl. 

Jones  c  Great  Central  Ry.   Co.,  Kio  \,.  T. 
[710;  5:5  !^ol.  Jo.  42S— II.  L. 

(c)  Ship's  Papers. 

[No  paragraphs  in  Uii,>  vnl.  uf  llu3  Di^'est.] 

II.  INSPECTION. 

3.  B<niherx'  Boohs — Poin'T  of  Magistrate  to 
Make  Orde>-  for  Inspection-  Banlter.t''  Boolts 
Eridence  Ad,  187il  (-1-'  -^  43  Vict.  c.  11),  .«.  7, 
10.  ] — A  magistrate  has  power  to  make  an  order 
for  the  inspection  of  a  banker's  book  under 
sect.  7  of  the  Bankers'  Books  Evidence  Act, 
1879. 

i?.  y.Bradlaudh  ((1883)  15  Cox,  C.  C.222n.— 
dictum  of  Coleridge,  J.)  not  followed. 

R.  r.  KiNGHORN  AND  ANOTHER,  Ex  PARTE 
[Dunning,  [1908]  2  K.  B.  949;  78  L.  J. 
K.  B.  33  ;  99  L.  T.  794  ;  72  J.  P.  478— Div.  Ct. 

III.  INTERROGATORIES. 

4.  Slander — Priviltt/e  and  Fair  Comment — Xo 
Plea  of  Justification.] — The  defendant,  while 
acting  as  chairman  of  certain  licensing  justices, 
made  statements  concerning  the  plaintiffs,  who 
were  brewers,  reflecting  on  the  conduct  of  their 
business.  The  defence  pleaded  was  (1)  that,  as 
the  words  were  spoken  by  the  defendant  in  his 
capacity  of  chairman,  the  occasion  was  privileged, 
and  (2)  fair  comment.  The  defendant  adminis- 
tered certain  interrogatories  with  the  view  of 
establishing  the  truth  of  the  alleged  facts  on 
which  his  comment  was  based.  The  Master 
allowed  all  the  interrogatories,  but  the  judge  at 
chambers  struck  them  all  out  on  the  ground 
that,  as  justification  was  not  pleaded,  they  were 
oppressive. 

Held — that  the  defendant  was  entitled  to 
administer  such  of  the  interrogatories  as  went 
to  establish  that  the  facts  on  which  he  had 
based  his  comment  were  truly  stated,  as  the 
onus  of  proving  that  the  words  com[)laiued  of 
were  fair  comment  on  a  matter  of  public  interest 
rested  on  him,  and  fair  comment  must  be  based 
upon  facts  truly  stated. 

Order  of  Bray,  J.,  varied. 

Peter  Walker   k   Sons,  Ld.   v.    Hodgson, 

[1909J   1  K.  B.  239;  78  L.  J.  K.  B.  193  ;  99 

L.  T.  9U2  ;  53  Sol.  Jo.  81— C.  A. 

6.  Xewspaper  Competition — Plaintiff  Disap- 
pointed at  not  Beceiring  Pri:e — Action  for 
Breach  of  Contract  in  not  Paijinff  Pri:e — 
Jnterror/atories  as  to  ?fethod  of  Adjudication — 
Not  Belerant  to  Action  Brouf//if.] — 'I'hc  plaintiff 
entered  for  a  competition  in  a  newspaper,  and 
was  not  awar<led  the  first  prize,  io  which  he 
claimed  to  be  entitled.  He  brought  an  action  in 
a  county  court  for  breach  of  contract  against  the 
proprietors  of  the  newspaper  for  not  paying  to 
him  two  monthly  instalments  of  the  first  prize, 
and  obtained  leave  from  the  judge  to  administer 


interrogatories  as  to  the  methods  employed  by 
the  defendants  in  adjudicating  upon  the  answers 
sent  in  by  tiic  various  competitors.  The  de- 
fendants appealed. 

Held — that  the  defendants  could  not  be 
called  upon  to  answer  such  interrogatories,  as 
they  had  no  bearing  on  the  issue  raised  in  the 
action  as  brought  by  the  plaintiff. 

Anderson    r.    C.   A.    I'eau.son,    Ld.,    Times, 
[February  12th,  1909- Div.  Ct. 


DISEASES. 

See  Animals  ;  Public  Health. 

DISHONOUR. 

See  Bills  of  Exchange. 

DISORDERLY  CONDUCT. 

See  Criminal  Law  and  Procedure. 

DISORDERLY   HOUSES. 

See  Criminal  Law  and  Procedure. 


DISTRESS. 

col. 
I.  In  General     .        .        .        .        .182 

II.  Exemptions. 

(«)  Generally 183 

Ih)  Lodgers'  Goo3s        .        .        .        ,184 
[No  paragraphs  in  thi.s  vol.  of  the  Digest.] 

III.  Procedure. 

(r?)  Bailiff 184 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

(l>)  Possession 184 

[No  paragraphs  in  this  vol.  of  the  Digest.^ 

00  Rescue 181 

fKo  paragraplis  m  this  vol.  of  the  Digest.] 

00  Sale 184 

[No  jiaragraplis  in  this  vol.  of  the  Digest.] 

I.  IN  GENERAL. 

1.  Bent  Due  on  Sunddji — Distress  on  Monday.'] 
— Kent  may  lawfullj'  be  made  payable  on  a 
Sunday,  and  in  such  a  case  if  it  is  not  paid  on 
that  day  a  distress  may  be  levied  on  the  follow- 
ing day. 
Child  r.  Edwards,  [1909]  2  K.  B.  753;    78 

[L.  J.  K.  B.  lOfil  ;  10]  L.  T.  422  ;  25  T.  L.  K. 
7ot)— Ridley,  J. 
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DISTRESS. 
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I.  In  General — Cont'nuicd. 

2.  "  i^'(»  Syfficient  Distress"  —  Ecidence  — 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  139.] — It  is  not  a  condition  precedent  to 
proceeding  under  s.  139  of  the  County  Courts 
Act,  1888,  that  a  distress  should  have  been 
put  in  and  proved  to  be  ineffectual.  "  No 
sufficient  distress "  may  be  proved  by  other 
evidence. 

EiCKETT  V.  Green,  [1909]  W.  N.  2(52— Div.  Ct. 

II.  EXEMPTIONS. 

(a)  Generally. 

3.  Goods  Delivered  for  Exliihition  only — Manu- 
fartiircrs'  Snmple — 3Iotor  Cur  Chassis — To  he 
Manayed  in  the  Way  of  his  Trade.'\ — A  motor  car 
chassis  belonging  to  the  manufacturers  delivered 
to  their  agents,  who  are  also  agents  for  other 
manufacturers,  for  the  purpose  only  of  exhibition 
as  a  sample,  is  not  privileged  from  distress  on  the 
agents'  premises. 

SIMMS  Manufacturing  Co.  r.  Whitehead, 
[1909]  W,  N.  95— Hamilton,  J. 

4.  Tenant's  Fixtures — Advertisement  Iloard- 
inys — Affixed  to  Soil — Construction  of  Ayreement 
—  Demise  or  Licence  —  Plainfifl'  Comjuiny  in 
Liquidatioyi — Coiinter-elaim  —  Sct-q(f.~\- — By  an 
agreement  in  writing  between  the  plaintiffs  and 
the  defendants  it  was  agreed  that  the  defendants 
should  let  and  the  plaintiffs  should  take  "  the 
exclusive  right  of  posting  bills  and  exhibiting 
advertisements  upon  "  specified  land  of  the  defen- 
dants, "  and  of  fixing  hoardings  and  doing  all 
that  is  usual  and  proper  to  utilise  the  premises 
for  billposting  and  advertising  purposes  for  the 
term  of  seven  years"  ;  and  one  of  the  terms  was, 
"  rates  and  taxes  to  be  paid  by  tenants."  The 
jilaintiffs  placed  upon  the  land  hoardings  erected 
upon  stout  posts  driven  4  ft.  into  the  ground, 
and  supported  by  stays  and  struts  driven  into  the 
ground.  The  sum  of  £151  beingdueand  unpaid 
under  the  agreement,  the  defendants  levied  a 
distress  and  seized  and  removed  and  sold  the 
materials  of  the  hoarding.  Afterwards  the  plain- 
tiff company  went  into  voluntary  liquidation. 
The  plaintiffs  brought  this  action  to  recover 
damages,  alleging  that  the  hoarding  was  a  fixture 
and  therefore  not  distraiuable,  and  that  there 
was  no  demise,  but  only  the  grant  of  a  licence. 
The  defendants  counter-claimed  for  £151  due 
under  the  agreement,  less  £68  realised  by  the 
distress. 

Held — that  the  hoardings  were  fixtures, 
though  removable  by  the  tenants,  and  there- 
fore could  not  be  distrained  ;  and  that  there 
was  not  a  demise,  but  only  a  grant  of  a  licence. 

Held  also — that  this  was  not  a  case  for  the 
application  of  the  rule  of  set-off,  but  that  judg- 
ment must  he  given  separately  for  the  plaintiffs 
on  the  claim  and  for  the  defendants  on  the 
counter-claim. 

Decision  of  Bigham,  J.  reversed. 

Darhy  v.  Harris  (1  Q.  B.  895)  approved  and 
followed. 
Provincial  Billposting  Co.  r.  Low  Moor 

[Iron  Co.,  [1909]  2  K.  B.  344  ;  78  L.  J.  K.  B. 
702  ;  100  L.  T.  726;  16  Manson,  157— C.  A. 


5.  Wearing/  Apparel,  Beddiny  and  Tools  and 
Implements  of  Trade  to  the  Value  of  £5 — Piuno 
Hired  for  Teachiny  —  Instrument  of  Trade  — 
Law  of  Distress  Amendment  Act,  1888  (51  & 
52  Vict.  c.  21),  s.  4  —  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  14 7. J— A  piano- 
forte, the  property  of  the  plaintiffs,  was  hired 
to  H.,  on  a  hire-purchase  agreement.  The 
piano  was  used  by  H.'s  wife  for  the  purpose 
of  giving  music  lessons  to  pupils  on  premises  of 
which  the  defendant  was  the  landlord.  The 
defendant  levied  a  distress  on  the  premises  for 
arrears  of  rent,  and  under  that  distress  seized, 
amongst  other  things,  the  piano.  Wearing  apparel 
and  bedding  of  the  value  of  £5  were  left  on  the 
premises. 

Held — that  the  pianoforte  was  an  instrument 
of  trade  within  the  meaning  of  the  Law  of  Dis- 
tress Amendment  Act,  1888. 

Held  also — that  the  requirements  of  the 
Covmty  Courts  Act,  1888,  s.  147,  are  satisfied 
provided  wearing  apparel  or  bedding  or  tools  to 
the  value  of  £5  are  left  on  the  premises. 

Boyd,  Ld.  r.  Bilham,   [1909]  1  K.  B.  14  ;  78 
[L.  J.  K.  B.  50  ;  99  L.  T.  780  ;  72  J.  P.  495— 

Channell,  J. 

(b)  Lodgers'  Goods. 

[No  paragiaplis  in  tliis  vol.  ol  the  Digest.  1 

III.  PROCEDUIIE. 

(a)  Bailiff. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Possession. 

[Kg  paragraphs  in  tliis  vol.  of  the  Digest.) 

(c)  Rescue. 
[No  paragraphs  in  this  vol.  of  the  Digest.1 

(d)   Sale. 

[No  paragrai)lis  in  this  vol.  of  tlie  Digest.] 


DISTRIBUTION. 

iSee  Descent  and  Distribution. 


DISTRICT  COUNCILS. 

See  Local  Government. 


DISUSED  BURIAL  GROUND. 

See  Burial  and  Cremation. 


DITCHES. 


See  Highways  :   Sewers  and  Drains. 
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DIVIDEND   WARRANT. 

See  Companies 

DIVIDENDS. 

Sec  Bankruptcv  ;  Companies. 

DIVORCE. 

bee  IlDsiiANi)  AND  Wife. 

DOCKS. 

See  Railways  and  Canals  ;  Shipping 
AND  Navigation  ;  AVaters  and 
Watercourses. 


DOCTORS. 

See  Medicine  and  Pharmacy. 


DOGS. 


Si^v  Animals. 


DOMESTIC   ANIMALS. 

See  Animals. 


DOMICIL. 

See  Bankruptcy  ;  Conflict  of  Laws. 


DONATIO   MORTIS    CAUSA. 

See  Gifts. 


DOWER 

1.  Action  for  Assignment — Statute  of  Limita- 
tions— Time  for  ascertaining  Value — Real  Pro- 
perty Limitation  Act,  18:^3  (3  &  4  Will.  4,  c.  27), 
s.  2 — Heal  Property  Limitation  Act,  1874  (37  &. 
38  Vict.  c.  57),  s.  l.J— A  widow  who  has  claimed 
and  enjoyed  as  dowress  her  full  right  to  the 
receipt  from  the  co-heiresses  of  one-third  of  the 
net  rents  and  profits  of  land  is  not  prejudiced  by 


reason  of  not  having  claimed  her  right  to  an 
assignment.  The  Heal  Property  Limitation  Act, 
1833,  as  amendeil  by  the  Act  of  1874,  applies  to 
an  action  at  law  or  suit  in  equity  to  gain  posses- 
sion of  a  (letinite  piece  of  land  as  distinguished 
from  a  proceeding  to  obtain  a  delimitation  of 
parcels  under  which  for  the  first  time  a  title  to  a 
dctinite  piece  of  land  would  be  obtained.  The 
doctrine  of  laches,  which  might  be  a  bar  to 
relief,  can  have  no  application  when  the  dowress 
has  up  to  a  date  less  than  twelve  years  before 
action  brought  been  asserting  and  enjoying  one 
part  of  her  right  of  dowress.  The  time  for 
ascertaining  the  value  of  land  out  of  whicli 
dower  is  claimed  is  the  date  of  the  assignment, 
and  not  of  the  intestate's  death. 

Marsliall  v.  Smith  ((180r>)  ',  Giff.  37  ;  11  L.  T. 
443)  questioned. 

Williams   v.  Thomas,  [1909]  1  Ch.  713;;   78 
[L.  J.  Ch.  473  ;  100  L.  T.  G30— C.  A. 


DRAINAGE. 

See  Metropolis  ;    Nuisance  :    Public 
Health  :  Sewers  and  Drains. 


DRAMATIC   COPYRIGHT. 

See  Copyright    and    Literary    Pro- 
perty. 


DRUGGISTS. 

,see  Medicine  and  Pharmacy. 


DRUNKENNESS. 

See  Criminal  Law,  Nos.  2,  39  ;  Intoxi- 
cating Liquors. 


DURESS. 

See     Contracts  ;      Criminal     Law  ; 
Equity;  Revenue,  No.  3  ;  Wills. 


DYING   DECLARATIONS. 

See  Criminal  Law  and  I'kocedure. 
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EASEMENTS  AND   PROFITS 
A   PRENDRE. 

COIi. 

I.  In  General 187 

[Ko  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  Particular  Easements. 

(rt)  Rights  of  Way      .        .        .        ,187 

(i.)  Ahandunment  .         .         .  187 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

(ii.)  Conveyance   ...  187 
[Ko  paragraphs  in  this  vol.  of  the  Digest.  J 

(iii.)  Excessive  User      .         .         .  187 

[No  paragiajths  in  this  vol.  of  the  Digest. 

{iv.)  Grant  of  Rigid     .        .        .187 
(v.)  Prescription  .         .         .188 

(vi.)  Private  Right  of  Waij  .         .188 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

{y\\)Waii  of  Xn-essUij  .         .188 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

{]>')  Rights     of    Water    and    Water- 
courses       188 

(<■)  Right  to  Light      .         .         .         .188 
[No  jiarngraplis  in  this  vol.  of  the  Digest.l 

OZ)  Right  to  Support  .         .        .        .189 
[No  paragraphs  in  this  \o\.  of  the  Digest.] 

(f)  Various 189 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Fisheries  ;  Game  ;  Landlord 
AND  Tenant  ;  Limitation  of 
Actions  ;  Railways,  No.  2. 

I.  IN  GENERAL. 

[Ko  paiagraphs  in  this  vol.  of  the  Digest.] 

II.  PARTICULAR  EASEIVIENTS. 

(a)  Rights  of  Way. 

(i.)  Ahatidonmeivt. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ii.)   Conveyance, 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(iii.)  Excessive  User. 
[No  paragraphs  in  this  vol.  of  the  Digest.) 

(iv.)  Grant  of  Right. 

1.  Presiimption  of  Lost  Grant — Prescriptive 
Right  Defeated  hy  Proof  of  Unity  of  Possession 
— Prescription  at  Common  Late — Prescription 
Act,  1832  (2&  3  Will.  4,  c.  lY),s.  2.]— H.  brought 
an  action,  claiming  an  injunction  to  restrain  D. 
from  trespassing  over  a  road  which  pa.ssed 
through  H.'s  property.  D.  claimed  a  right  of 
way  over  such  road  by  virtue  of  a  grant  then 
lost,  of  which  the  former  existence  was  to  be 
presumed. 

Held — that  though  the  defendant  could  not 
make  good  any  claim  to  a  right  of  way  under 
sect.  2  of  the  Prescription  Act,  1832,  as  such  a 
claim  was  defeated  by  proof  of  unity  of  pos- 
session for  a  period,  nor  to  a  right  of  way  by 
prescription    at    common    law    as    such    right 


originated  at  a  date  long  subsequent  to  the  reign 
of  Richard  I.,  in  the  circumstances  of  the  case 
there  was  justification  for  making  the  pre- 
sumption of  a  modern  grant  since  lost  or  not 
produced. 

Decision  of  Joyce,  J.  (78  L.  J.  Ch.  457  ;  100 
L.  T.  777)  affirmed, 

Hulbert  v.  Dale,  [1909]  2  Ch.  570  ;  101  L.  T. 

[.-.04— C.  A. 
(v.)  Prescription. 

See  No.  1,  supra. 

(vi.)  Private  Right  of  Way. 
[No  paragraphs  in  this  vol.  of  the  Digest.) 

(vii.)    Way  of  Necessity . 
[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(b)  Rights  of  Water  and  Watercourses. 

2.  Artificial  Watercourse — Higher  and  Lower 
Proprietors — Right  to  Abstract  Water — Terms 
of  Presumed  Grant — Rigid  to  Red  of  Chanfiel.] 
— An  artificial  watercourse,  constructed  about 
400  years  ago,  flowed  from  the  River  Eden  at  a 
point  above  the  [)laintiffs'  tannery,  and  subse- 
quently rejoined  the  river  at  a  point  below  the 
defendants'  mill.  The  defendants  regulated  the 
flow  of  water  into  the  watercourse  by  means 
of  a  weir  or  sluice  gates.  The  defendants  having 
cut  off  the  inflow  of  water,  entered  upon  the  bed 
of  the  stream  and  cut  off  the  plaintiffs'  pipes, 
which  projected  into  the  stream,  and  which  were 
used  in  connection  with  their  tannery,  which 
was  established  in  1673.  In  an  action  by  the 
plaintiffs  for  an  injunction  to  restrain  the  de- 
fendants from  interfering  with  the  flow  of  water 
in  the  watercourse  and  from  trespassing  upon 
the  bed  of  the  watercourse  :  — 

Held,  granting  an  injunction — that  the  Court 
ought  to  infer  that  the  watercourse  was  originally 
constructed  for  the  mutual  benefit  of  the  tannery 
and  the  mill,  and  that  the  plaintiffs,  as  owners 
and  occupiers  of  the  tannery,  were  entitled,  under 
a  reservation  made,  or  an  agreement  entered  into, 
when  the  channel  was  constructed,  to  the  enjoy- 
ment of  a  reasonable  use  of  the  water  therein, 
not  causing  any  sensible  or  material  injury  to 
the  defendants  as  owners  and  occupiers  of  the 
mill. 

Semlle,  in  cases  where  an  artificial  channel  or 
cut  passes  by  or  through  the  land  of  several  pro- 
prietors, and  water  flows  therein  to  serve  the  pur- 
poses of  a  lower  proprietor,  the  proper  grant  to 
presume,  in  the  absence  of  all  evidence  as  to  the 
terms  and  conditions  upon  which  the  channel  was 
originally  made,  is  the  grant  of  a  watercourse — 
that  is,  of  the  easement  or  right  to  the  running 
of  water  ;  and  prima  facie,  under  such  circum- 
stances, every  [proprietor  of  land  on  the  banks  of 
such  a  channel  or  cut  is  entitled  to  that  moiety  of 
the  bed  of  the  channel  which  adjoins  his  land. 

Whitmores  (Edenbridge),  Ld.  r.  Stan- 
[fords,  [1909]  1  Ch.  427  ;  78  L.  J.  Ch.  144  ; 
99  L,  T.  924  ;  25  T.  L.  R.  169 ;    53  Sol.  Jo. 

134— Eve,  J. 
(c)  Right  to  Light. 
'No  paragraphs  in  this  voL  of  the  Digest.] 
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II.  Particular  Easements— rii///(//w(v/. 
(d)  Right  to  Support. 

[No  ii.nr.ngraplis  in  tliis  vol.  of  Uie  Dlgest.l 

(e)  Various. 

[No  paragrajilis  in  this  vol.  of  the  Digest.] 
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ECCLESIASTICAL   LAW. 

COL. 

I.  Chapkls 18i» 

[No  paiagi-ai)lis  in  tliis  vol.  of  the  Dij^est.] 

II.  Church  op  England. 
(«)  Discipline        and        Ecclesiastical 

Offences 1S9 

(/y)    Ornaments     and      Erections     in 

Churches 190 

III.  Churchwabdens      .        .        .        .190 

IV.  Clergy      .        .  ...  191 

[No  iiaiagiaphs  in  this  vol.  of  the  Digest.] 

V.  Dilapidations         .        .        .        .191 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Ecclesiastical  Courts         .        .  191 

[N'o  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Endowments 191 

VIII.  Faculties 191 

IX.  First  Fruits  and  Tenths    .        .  198 

[No  paragiaiihs  in  this  vol.  of  the  Digest.] 

X.  Glebe 193 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Tithe 193 

See    also    BuRiAL  ;     Limitation     of 
Actions,  No,  7  ;  Rates. 

I.  CHAPELS. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

II.  CHURCH  OF  ENGLAND. 

(a)  Discipline  and  Ecclesiastical  Offences. 

1.  Bepulsion  from  IIolij  Communion — "  Open 
and  Xotorioiis  JiJril  Lifer" — Marriage  ivith 
Deceased  Wife's  Sister — Deceased  Wife's  Sister's 
Marriage  Act,  1907  (7  Edw.  7,  c.  47),  s.  1.]  — 
A  member  of  the  Clnirch  of  England  who  has 
married  his  deceasetl  wife's  sister  is  not,  since 
the  passing  of  the  Deceased  Wife's  Sister's 
Marriage  Act,  1907,  an  "open  and  notorious  evil 
liver"  within  the  meaning  of  the  rubric  prefixed 
to  the  service  of  the  Holy  Communion  in  the 
Book  of  Common  Prayer,  so  as  to  justify  his 
repulsion  from  the  Holy  Communion  ;  and  the 
first  proviso  in  sect.  1  of  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907,  does  not  protect  a 
clergyman  of  the  Church  of  England  in  respect 


of  his  re|iulsi(>n  nf   such  [)erson  from  tlie  IImIv 
Communion. 

Decision  of  Div.  Ct.  (7S  L.  J.  K.  B.  970  ;  IDI 
L.  T.  100  ;  25  T.  L.  K.  553)  allirincd. 

11.  c.  DiBDiN,  Ex  Parte  Tiiomtson,  2(;  T.  L.  It. 

[150— C.  A. 

2.  Reservation  of  Sacrament — Use  of  Unautho- 
rised Jlites  and  Ceremonies  —  Disohedience  to 
Monition — Depriration.] — Sentence  of  dejtriva- 
tion  passed  upon  a  beneficed  clergyman  for 
ecclesiastical  offences,  viz.,  reservation  of  the 
sacrament  after  being  monitioned  not  to  repeat 
the  offence,  tlie  use  of  unlawful  ceremonies,  and 
contumacy. 

Bishop  op  Oxford  r.  Henly,  [1909]  P.  319  ; 
[25  T.  L.  R.  ,S2(J— Dean  of  Arches. 

(b)  Ornaments  and  Erections  in  Churches. 

3.  Facultij — Fitting  up  Portion  of  Xorth  Aisle 
as  a  Side  Chapel.^ — A  faculty  was  granted 
authorising  the  fitting  up  of  a  small  portion  of 
the  north  aisle  of  a  church  with  a  holy  table  and 
prayer  and  reading  desks,  such  portion  of  the 
aisle  to  be  used  as  a  siile  chapel. 

St.  Paul's,  Brentford,  25  T.  L.  R.  228  — 
[London  Consistory  Ct. 

4.  Rood  Beam — Stnctus  Bell — Alterations  to 
enable  Bell  in  Tower  to  he  Rung  from.  Interior — 
Faculty  Refused.'] — A  faculty  for  the  erection  of 
a  rood  beam  with  a  crucifix  and  figures  of  St. 
John  and  the  Virgin  Mary  upon  it  was  refused 
on  the  ground  that  in  effect  it  nught  not  be 
decorative  only,  but  might  lead  to  superstitious 
uses.  A  faculty  for  alterations  in  a  church  to 
enable  a  bell  in  the  tower  to  be  rung  from  the 
interior  as  a  sanctus  bell  was  refused  on  the 
ground  that  such  an  arrangement  could  not  be 
distinguished  from  a  hand  bell  rung  as  a  sanctus 
bell,  which  was  unlawful. 

Elphinstone  y.  PurcliMS  ((1870)  L.  R.  3  A.  & 
E.  66  at  p.  98)  followed. 

Vicar  and  Churchwardens  of  St.  John  the 

[Evangelist,   Clevedon   v.  All   Having 

Interest,  [1909]  P.  6 — Chancellor  of  Diocese 

of  Bath  and  Wells. 

5.  Rood  Beam — Faculty.] — Faculty  refused 
for  the  erection  of  a  beam  across  the  entrance  to 
the  chancel  enricheil  with  gilt  cresting  and 
having  an  inscrij)tion  on  Us  face  and  scroll,  with 
a  central  cross  on  the  beam  containing  the 
figure  of  our  Lord  "  crowned  and  reigning  on 
the  Tree,"  and  idealised  figures  of  the  Virgin 
and  St.  John. 

St.  Paul,   Bow  Common,  [1909]   P.  245;  25 
[T.  L.  R.  425 — Consist.  Ct.  of  London. 

111.  CHURCHWARDENS. 

6.  Allotment  of  Scats  in  Church  —  Provision 
Excluding  Right  to  Seats  at  Certain  Services — 
Filling  Seats  before  Commencement  of  Service.] — 
It  is  the  long-established  practice  of  Chancellors 
in  Ecclesiastical  Courts  in  making  or  approving 
allotments  of  seats  to  parishioners  to  do  so  in 
general  terms  entitling  the  allottees  to  occupy 
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111.  Churchwardens — Continued. 
their  seats  at  all  the  ordinary  services  of  the 
church  both  on  Sundays  and  on  other  days. 
Therefore  a  provision  cannot  be  added  to  an 
allotment  of  seats  whereby  the  right  of  the 
allottees  is  to  be  excluded  at  Sunday  evening  ser- 
vices or  at  early  Communion  services  on  Sunday 
morning. 

The  allotment  of  seats  is  no  concern  of  the 
vestry,  but  rests  with  the  churchwardens  as 
officers  of  the  ordinary.  Any  opinion  expressed 
by  the  vestry  is  therefore  not  binding  on  the 
churchwardens. 

The  churchwardens  are  entitled  to  put  into 
vacant  allotted  seats  other  persons  than  the 
allottees  after  the  commencement  of  the  service, 
but  not  before. 

Claverley  (Vicar,  etc.)  v.  Claverley  (Par- 
[ishioners,   etc.)  ;    claverley  (church- 
WARDENS)   V.    Claverley   (Vicar,    etc.)  ; 
Gatacre  and  Legh  r.  Claverley  (Vicar, 
etc.),  [1909]  P.  195— Dr.  Tristram,  K.C. 

IV.  CLEEGY. 

[No  p.uagiaphs  in  tliis  vol.  of  the  Digest.] 

V.  DILAPIDATIONS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Vr.  ECCLESIASTICAL  COURTS. 

[Xo  paiagiaplis  iu  this  vol.  of  the  Digest.] 

VII.  ENDOWMENTS. 

7.  ( 'liurch  Hates — liefuml  to  Pa  >/— Hector  A^on- 
ri'Hident  in  Parish — 57  Geo.  3,  e.'vii.]— A  person 
duly  rated  under  57  Geo.  .3,  c.  vii.  (which  makes 
provision  for  the  sui)port  and  maintenance  of 
the  rector  of  the  parish  of  St.  Olave.  Southwark), 
is  not  entitled  to  refuse  payment  of  the  rate  on 
the  ground  that  the  rector  does  not  reside  within 
the  parish,  or  that  he  is  rendering  services  out- 
side the  i)arish  as  a  diocesan  raissioner. 

The  Proprietors  op  Hay's  Wharf,  Ld.  r. 
[Trustees  of  St.  Olave's  (Southwark) 
73  J.   P.   375  ;  25  L.  T.   E.   GI8  ;  7  L.  G.  B, 

1022— Div.  Ct. 

VIII.  FACULTIES. 

See  also  Nos.  3,  4,  5,  supra. 

8.  Confirmatory  Faculty — Raising  Holy  Table 
— Dossal — Sanctuary  Lamp — Holy  Table  in  Side 
Chapel— Costs  of  J!?'ac?/ZCy.]— Confirmatory 
faculty  granted  for  the  raising  of  the  holy 
table  in  St.  Andrew's,  Haverstock  Hill ;  for 
placing  a  retable  at  the  back  of  the  holy  table 
with  six  candlesticks  thereon  ;  i'or  the  removal 
of  two  seats  in  the  church  and  the  choir  stalls  to 
make  room  for  the  procession  of  the  clergy  ;  and 
for  the  retention  of  a  side  chapel  with  a  holy 
table  therein  for  the  use  of  small  congregations  ; 
but  confirmatory  faculty  refused  for  the  reten- 
tion of  a  dossal  with  side  wings  so  far  as  it 
blocked  out  the  east  window  and  covered  the 
tables  of  the  Commandments,  but  granted  so  far 
as  it  was  used  for  covering  the  unfinished  walls. 
The  costs  of  the  hearing  and  of  the  faculty 
ordered  to  be  paid  by  the  vicar  in  consequence 


of  his  having  made  the  various  alterations  with- 
out a  faculty, 

St.  Andrew's,  Haverstock  Hill,  25  T.  L.  R. 
[408— Dr.  Tristram,  K.C. 

9.  Erection  of  Parish  Hall  on  Unconsecrated 
Ground  forming  part  of  Churchyard.'] — Faculty 
granted  authorising  the  erection  of  a  parish  hall 
at  the  west  end  of  a  parish  church  on  a  piece 
of  unconsecrated  ground  forming  part  of  the 
churchyard. 

Holy  Trinity-,   Hoxton,  25  T,  L.  R.  570— 
[Dr.  Tristram,  K.C. 

10.  Extension  and  Alteration  of  Chancel.] — 
Faculty  granted  authorising  inter  alia  the 
extension  of  the  chancel  on  unconsecrated 
ground — such  extension  to  be  consecrated. 

St.  Barnabas,  Kensington,  25  T.  L.  R.  571— 
[Dr.  Tristram,  K.C. 

11.  Faculty  Seats — Faculty  to  Re-pcw  Church 
—  Original  Faculty  Lost — Sanction  of  Allotment 
of  Seats — Presumption.] — In  1834  a  faculty  was 
granted  by  the  Official  Principal  of  the  Court  of 
the  Royal  Peculiar  of  Bridgnorth  to  the  vicar  and 
churchwardens  of  C.  authorising  them  to  re-pew 
the  church  and  to  erect  a  gallery  at  the  west  end. 
The  original  faculty  had  been  lost  together  with 
other  documents  relating  to  proceedings  in  the 
Bridgnorth  Court.  The  Court  was  now  asked  to 
presume  that  allotments  of  seats  made  by  the 
churchwardens  in  1834  had  been  subsequently 
sanctioned  by  an  order  of  the  Official  Principal 
thereby  constituting  them  faculty  seats. 

Held — that  such  a  presumption  would  be 
inconsistent  with  the  fact  that  in  1825  Sir  J. 
Nicholl,  in  Fuller  v.  Lane  (2  Add.  419,  425),  in 
the  Arches  Court  of  Canterbury,  although  not 
the  Appellate  Court  of  Ecclesiastical  Courts  in  a 
Royal  Peculiar,  clearly  laid  down  that  the  former 
practice  of  freely  granting  faculty  seats  on  the 
re-pewing  of  a  church  should  be  discontinued. 

Claverley  (Vicar,  etc.)  v.  Claverley  (Par- 
[ishioners,  etc.)  ;   Claverley  (Church- 
wardens)   V.  Claverley    (Vicar,    etc.)  ; 
Gatacre  and  Legh  v.  Claverley  (Vicar, 
etc.),  [1909]  P.  195— Dr.  Tristram,  K.C. 

12.  Erection  of  Choir  Vestry  on  Site  of  Disused 
Burial  Ground.]  —  Faculty  granted  for  the 
erection  of  a  choir  vestry  on  part  of  disused 
burial  ground. 

St.  Margaret,  Lothbury  (Rector,  etc.)  r. 

[London  County  Council,  [1909]  P.  310; 

25  T.  X.  R.  734— Dr.  Tristram,  K.C. 

.  13.  Demolition  of  Old  Church — Removal  of 
Memorials,  Bells,  and  Clock  to  New  Church.] — 
Decision  of  the  Chancellor  of  the  Diocese  of 
Winchester  granting  a  faculty  for  the  pulling 
down  of  the  nave  of  an  old  parish  churcli,  and 
the  removal  of  the  memorials,  bells,  and  clock  to 
a  new  church,  which  had  been  erected  in  substi- 
tution for  the  former  church;  affirmed  on  appeal 
to  the  Court  of  Arches. 

St.  Mary,  Bishopstoke,  26  T.  L.  R.  86— Dean 

[of  Arches, 
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VII r.  T&cvLltiea—Cti/iti/n/i'il. 

14.  Ifoly  TiiMe  —  Marhle  Slah  on  TuUp.]  — 
Faculty  refused  lor  the  placing  in  the  chancel  of 
a  parish  church  a  new  Communinn  table  with  a 
marble  slab  on  the  top  of  it. 

Hayes  Parish  Chuuch,  2<)  T,  L.  R.  89— Dr. 

[Tristram,  K.O. 

15.  Bells  in  J\ew  C'/ntrc/t — Agreement  ns  to 
lluujing — Jurixdiction.] — The  Court  has  juris- 
diction to  gi-ant  a  facultj-  sanctioning  an  agree- 
ment as  to  the  times  of  ringing  bells  to  be 
placed  in  a  new  church  when  erected. 

St.  Jude's,   Hampstead,    Time.%  August  6th, 
[l'.)09— Dr.  Tristram,  K.C. 

IX.  FIEST  FRUITS  AND  TENTHS. 

[No  parngraphs  in  tliis  vol.  of  the  Uigest.1 

X.  GLEBE. 

[Ko  iiai  agrai>lis  in  this  vol.  of  the  Digest.] 

XI.  TITHE. 

16.  Commisisionerx  —  Overseers  — ■  Union  of 
Parishes — -I  Geo.  4,  c.  cxviii. —  City  of  London 
(Union  of  Parishes)  Act,  11)07  (7  Edw.  7,  c.  cxl.).] 
— 4  Geo.  4,  c.  cxviii.,  provides  that  the  church- 
warden of  the  City  liberty  of  St.  A.  (which  has 
two  liberties  outside  the  City),  two  inhabitant 
householders  of  the  City  liberty  who  are  over- 
seers, if  not  Quakers,  and  ten  elected  inhabitants 
shall  be  commissioners  charged  with  the  duty  of 
paying  the  rector  £700  a  year  in  lieu  of  tithe. 

7  Edw.  7,  c.  cxl.,  provided  that  certain  parishes, 
including  St.  A.,  shall,  for  purposes  other  than 
ecclesiastical,  charitable  and  some  others,  be 
formed  into  one,  of  which  the  Common  Council 
shall  be  overseers. 

Held — that  this  does  not  make  the  Common 
Council  a  constituent  member  of  the  commission, 
and  the  churchwarden  and  elected  commissioners 
can  act  alone. 

Wagstaff  r.  London  Corporation,   [1908] 

[W.  N.  202  ;  99  L.  T.  791  ;  72  J.   P.  477;  25 

T.  L.  K.  1  ;  7  L.  G.  R.  69— Eady,  J. 

XII.  MISCELLANEOUS. 

17.  Parish  Clerk — Tenure  of  Office — Church 
Building  Act,  1818  (.59  Geo.  3,  c.  134),  s.  29— 
New  Parishes  Act,  1856  (19  &  20  Vict.  c.  104), 
#.  9.] — The  plaintiff  was  appointed  to  perform 
the  duties  of  parish  clerk  of  a  church  in  a  parish 
constituted  under  the  Church  Building  Acts,  and 
he  was  paid  a  weekly  salary  in  addition  to  fees. 

Held — that  he  was  a  parish  clerk  within  the 
meaning  of  sect.  29  of  the  Church  Building  Act, 
1818,  and  that  his  office  was  an  annual  one. 
Bailey  c.  Edmundson  and  Others,  25  T.  L.  R. 

[681— Div.  Ct. 
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I.  Maintenance  of  Schools    . 
II.  Endowed  Schools  Acts        .        .  196 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

HI,  Religious  Instruction         .        .196 

[No  paragraphs  in  this  vol.  of  the  Digest. 


COL. 

IV.  Sc}iooL  Attendance  and   Child 

Labour 196 

V.  Teachers  and  Officers. 

(«)  Teachers 198 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Officers 198 

[No  paragraphs  in  this  vol.  ot  the  Digest.] 

See  also  Charities. 
I.  MAINTENANCE  OF  SCHOOLS. 

1.  Local  Education  Attthority — Contract  for 
Water  Suppli/  to  Non-Prorided  School — Educa- 
tion Act,  1902  (2  Edw.  7,  c.  42),  *.  7.]— A  local 
education  authority,  which  by  sect,  7  of  the 
Education  Act,  1902,  has  to  maintain  and  keep 
efficient  public  elementary  schools,  may  make 
directly,  and  be  liable  on,  a  contract  with  a  water 
company  for  the  supply  of  water  to  a  non- 
provided  school. 

Trowbridge  Water  Co.  v.  Wilts  County 
[Council,  [1909]  1  K.  B.  824  ;  78  L.  J.  K,  B. 
406  ;  101  L.  T.  35  ;  '73  J,  P.  280  ;  25  T,  L,  R. 
388  ;  53  Sol.  Jo,  448  ;  7  L.  G.  R.  484— Div,  Ct. 

2.  I^ocal  Education  Authority  —  County 
Borough — "  The  Council  " — Conveyance — Educa- 
tion Act,  1902  (2  Edw.  7,  c.  42), s.  1.]— In  the  Edu- 
cation Act,  1902,  the  expression  "  the  Council  "  in 
reference  to  a  county  borough  means  the  mayor, 
aldermen,  and  burgesses  acting  by  their  council, 
who,  therefore,  can  acquire  and  hold  real  estate, 
and  are  the  proper  body  to  whom  a  conveyance 
should  be  made  for  the  purposes  of  the  Educa- 
tion Acts. 

In   re   a   Contract    between    the   Leeds 

[Institute   of    Science,   etc.,  and   the 

Leeds  City  Council,  [1909]  1  Ch.  500  ;  78 

L.  J.  Ch.  321  ;  100  L.   T.  468  ;  73  J.  P,  201  ; 

25  T.  L.  R.  297  ;  7  L.  G.  R.  912— Eady,  J, 

3.  Local  Education  Authority  —  Provided 
School — Defect  in  Playgroimd  —  Liability  for 
Injury  to  Scholar — Education  Acts,  1870  (33  &  34 
Yict.  c.  75-),  ss.  14,  15,  18,  19,  30,  and  1902  (2 
Edw.  7,  c.  42),  .«*'.  5,  7.] — In  the  exercise  of  its 
powers  and  duties  under  the  Education  Act,  1902, 
a  county  council,  as  the  local  education  authority, 
does  not  act  ministerially  only  ;  and  it  may  be 
sued  in  respect  of  damage  resulting  from  negli- 
gence in  its  performance  of  those  duties. 

The  plaintiff,  a  scholar  attending  a  provided 
school,  was  injured  by  catching  his  foot  in  a  hole 
in  the  school  playground  while  he  was  lawfully 
in  the  playground.  In  an  action  against  the 
defendants,  as  the  local  education  authority,  the 
jury  returned  a  verdict  in  favour  of  the  plaintiff, 
finding  that  the  defective  condition  of  the 
playground  was  due  to  the  negligence  of  the 
defendants. 

Held— that  the  defendants  were  bound  to 
maintain  and  keep  efficient  the  playgrounds  of  a 
provided  school,  and  to  keei)  them  in  good  repair 
and  safe  for  the  use  of  the  scholars  while  lawfully 
there  ;  and  as  the  defendants  had  failed  in  this 
duty  they  were  liable  in  damages  to  the  jilaintiff, 

Tozeland  v.  West  Ham  Union  ([1907]  1  K.  B. 
920  ;  76  L.  J.  K,  B.  514  ;  96  L.  T.  519  ;  71  J.  P. 
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194  ;  23  T.  L.  K.  32o  ;    5  L.   G.  K.  507— C.  A.) 

distinguished. 

Ching  c.  Surrey  County    Council,   [1909] 

[2  K.  B.  762  ;   78  L.  J.  K.  B.  927  ;  lOU  L.  T. 

940 ;  73  J.  P.  441  ;  25  T.  L.  R.  702  ;  7  L.  G.  E. 

845— Bucknill,  J. 

4.  Local  Education  Anthority — Negligence — 
Dangerous  Premixes — Swing  Door  in  Infanta' 
School — Trap — Duty  to  "  Maintain  and  Keep 
Efficient  "  School  —  Education  Act,  1902 
(2  Edw.  7,  c.  42,  s.  7.]— The  plaintiff,  a  giii  of 
six  years  of  age,  was  a  scholar  at  a  school  under 
the  control  of  the  defendants  as  the  local  educa- 
tion authority.  Two  of  the  rooms  in  the  school 
were  connected  by  a  heavy  swing  door,  which  was 
put  up  before  the  school  passed  under  the  defen- 
dants' control.  On  November  4th,  1908,  the 
plaintiff  was  told  by  the  teacher  to  leave  the 
room,  and,  in  using  the  swing  door  to  do  so,  was 
injured. 

In  an  action  for  damages,  the  jury  found 
that  the  defendants  were  guilty  of  negligence 
in  allowing  the  door  to  remain  as  it  was,  and,  in 
answer  to  a  further  question,  found  that  the 
door  as  originally  constructed  was  not  suitable 
for  use  by  infants. 

Held — that  the  jury's  answers  amounted  to 
a  finding  that  the  door  as  originally  constructed 
was,  with  regard  to  a  child  like  the  plaintiff,  a 
trap  :  that  as  it  was  a  trap  in  the  first  instance, 
it  was  negligence  on  the  part  of  the  defendants 
to  allow  it  to  remain  in  the  same  condition  ;  and 
therefore  that  the  defendants  were  liable. 

Ching  v.  Surrey  County  Council  (sujira') 
considered. 

Morris    v.    Carnarvon    County    Council, 
[  [1909]  W.N. 263;  26  T.  L.  R.  137— Div.  Ct. 

5.  Non-Provided  School — "  3Iaintain  and  Keep 
Efficienf" — Teachers'  Salaries  —  Local  Educa- 
tion Authority — Power  to  Discriminate  betiveen 
Provided  and  Non-Provided  Schools — Board  of 
Education— Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  7.] — A  local  education  authority  has  no  power 
under  the  Education  Act,  1902,  to  differentiate 
between  the  salaries  paid  to  teachers  in  provided 
and  in  non-provided  schools  where  the  teachers 
are  equally  qualified  and  are  teaching  the  same 
subjects. 

Where  a  local  education  authority  have  refused 
to  provide  adequate  salaries  to  the  teachers  of  a 
non-provided  school  and  that  school  is  kept 
efficient,  in  so  far  as  it  is  efficient,  by  the 
managers  supplementing  the  amounts  allowed 
for  teachers'  salaries  by  the  local  education 
authority,  the  local  education  authority  have 
not  discharged  their  statutory  duty  of  main- 
taining and  keeping  efficient  the  schools  imposed 
by  sect.  7  of  the  Education  Act,  1902. 

R.  V.  Board  op  Education,  Ex  parte  the 
[Managers  of  Oxford  Street  School, 
Swansea,  [1909]  2  K.  B.  1045  ;  101  L.  T. 
301  ;  73  J.  r.  469  ;  25  T.  L.  R.  795  ;  7  L.  G.  R. 

929- Div.  Ct. 

6.  Trust  for  National  Schools — Gift  over  if 
"  School  Hoard "  or  other  Pepresrntatire   Body 


Formed  under  Education  Acts — Education  Act, 
1902  (2  Edw.  7,  c.  42),  ss.  1,  13.]— Trustees  were 
directed  in  August,  1902,  to  pay  a  certain 
income  "  to  the  trustees  of  the  national  schools 
at  A.  for  the  purposes  of  education  at  such  schools 
and  the  carrying  on  of  the  same  until  a  school 
board  or  other  representative  body  under  the 
Education  Acts  shall  be  formed  for  the  parish 
of  A.,"  with  a  gift  over  in  that  event. 

Held— that  as  the  Education  Act,  1902, 
abolished  school  boards  and  all  representative 
educational  bodies  elected  or  constituted  for 
educational  purposes  and  transferred  all  the 
powers  to  the  existing  county  authorities  and 
made  them  educational  authorities  witliin  the 
areas,  it  could  not  be  said  that  a  "  school 
board  "  had  been  established  for  the  parish  of 
A.,  and  that  "other  representative  body" 
must  mean  such  a  representative  body  as  is 
analogous  to  a  school  board. 

In   re    Smallwood's  Trusts,  Gothard   v. 

[Chapman,    73  J.  R.  N.   C.  599  ;    128  L.  T. 

Jo.  125 — Parker,  J. 

7.  Site  for  National  School- — Disuse  of  School 
for  Secular  Purjwses — Beverter  of  Land — School 
'Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  2.]— In  J898 
a  site  for  a  school  was  granted  by  deed  poll 
under  the  School  Sites  Act,  1841,  to  the  minister 
and  churchwardens  of  a  parish  upon  trust  to 
permit  the  premises  and  all  buildings  erected 
thereon  to  be  appropriated  and  used  as  a  school 
for  the  education  of  the  poorer  classes  in  the 
parish,  and  that  the  school  should  be  carried  on 
according  to  the  principles  of  the  Established 
Church.  The  school  could  be  used  also  for  a 
Sunday  school.  Till  1907  the  land  and  buildings  . 
thereon  were  used  as  a  public  elementary  school, 
but  the  education  authority  having  opened  a 
provided  school  the  school  in  question  ceased  to 
be  used  for.  the  purposes  of  a  school  except  that 
a  Sunday  school  continued  to  be  held  in  the 
school  building. 

Held — that  the  expression  "  the  purposes  in 
this  Act  mentioned  "  in  the  proviso  to  sect.  2  of 
the  School  Sites  Act,  1841,  meant  the  purposes 
to  which  the  land  was  devoted  by  the  giantor  ; 
that  the  purpose  to  which  the  land  in  question 
was  devoted  by  the  donor  was  for  a  day  school 
for  the  education  of  the  poor,  the  holding  of  a 
Sunday  school  being  merelj^  permissive  and  ancil- 
lary to  that  purpose  ;  and  that  as  the  premises 
had  ceasetl  to  be  used  for  the  purposes  of  a  day 
school,  they  reverted  to  the  donor  under  sect.  2 
of  the  School  Sites  Act,  1841. 

Attorney-General    v.    Shadwell,     [1909] 

[W.  N.  229  ;  101  L.  T.  630  ;  26  T.  L.  R.  82— 

Warrington,  J. 

II.  ENDOWED   SCHOOL  ACTS. 

[No  paiagraiilis  in  this  vol.  of  the  Digest.] 

III.  RELIGIOUS  INSTRUCTION. 

[No  paragiaphs  in  lliis  vol.  of  the  Digest.] 

IV.  SCHOOL  ATTENDANCE  AND  CHILD 
LABOUR. 

8.  Attendance  Order — Irregular  Attendance — 
Fault  of  Cltild— Elementary  Education  Act,  1876 
(39  &  40  Yict.  c.  79),  ss.  4,  11.]— Where  a  parent 
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IV.  School  Attendance  and  Child  Labour— ^'(i«- 

tiJiued. 
has  caused  his  child  tn  he  enrolled  as  a  pupil  at 
an  elementary  school,  but  the  child  has  only 
attended  four  times  out  of  a  possiljle  thirty,  anil 
this  irregular  attendance  is  the  fault  of  the  child 
and  not  of  the  parent,  an  attendance  order  may 
be  made  uixlersect.  II  of  the  Elementary  Educa- 
tion Act,  187(1,  against  the  parent  for  habitually 
neglecting  without  reasonable  excuse  to  provitie 
eflicient  elementary  instruction  for  his  chihl. 

London  County  Council  v.  Hearn,  78  L.  J. 

[K.  B.  414  ;    100  L.  T.  438  ;    73  J.  V.  211  ;  25 

T.  L.  R.  303  ;  7  L.  G.  K.  312— Div.  Ct. 

9.  Attemliince  Order — Change  of  School — 
Iteaitonahle  E.vcuxe — Elementary  Education  Act, 
187C)  (3<)  &  4U  Vict.  c.  79),  s.  12.]— The  respondent 
was  summoned  for  non-compliance  with  an 
attendance  order  directing  that  the  respondent's 
child  should  attend  a  certain  school.  It  was 
proved  that  since  the  date  of  the  attendance 
order  the  child  had  been  withdrawn  from  the 
school  named  in  the  order  and  had  been  entered 
as  a  pupil  at  another  public  elementary  school, 
at  which,  during  a  period  of  five  weeks,  she  had 
made  twenty-nine  out  of  forty-six  possible 
attendances. 

Held — that  as  the  child  was  not  attending 
the  school  to  which  she  had  been  transfen-ed  in 
such  a  way  as  to  constitute  a  reasonable  excuse 
for  non-compliance  with  the  attendance  order, 
the  respondent  had  committed  the  offence  for 
which  he  was  summoned. 

Isle  of  Wight  County  Council  r.  Holland, 
[73  J.  P.  .507  ;  7  L.  G.  R.  1182— Div.  Ct. 

10.  Emploijment  of  Child-  in  Agriculture — Bye- 
laios  a.t  to  School  Attendance — Total  Exemption 
of  Child  at  Age  of  Thirteen — Elementary  Educa- 
tion Acts,  1870  (33  &  34  Vict.  c.  75),  s.  74  (2); 
1876  (39  &  40  Vict.  c.  79),  ss.  5,  48  ;  1880  (43  & 
44  Vict.  c.  23),  s.  4  ;  1893  (5G  &  57  Vict.  c.  51), 
ss.  1,2;  1899  (62  &  63  Vict.  c.  13),  s.  1  ;  and 
1900  (63  &  64  Vict.  c.  53),. v.  6.]— The  respondent 
was  charged  on  an  information  for  having  em- 
ployed in  agriculture  on  full  time  a  child  under 
fourteen  years  of  age  in  contravention  of  the 
Elementary  Education  Act,  1876.  The  justices 
dismissed  the  information  on  the  ground  that  the 
child  was  wholly  .and  beneficially  employed  in 
agriculture,  and,  being  over  thirteen,  w.as  totally 
exempt  from  school  attendance. 

Held— that  sect.  1  of  the  Elementary  Educa- 
tion (School  Attendance)  Act  (1893)  Amendment 
Act,  1899,  contemplated  the  making  of  bye-laws 
by  local  education  authorities  allowing  complete 
exemption  from  school  attendance  at  thirteen 
years  of  age  of  children  employed  in  agriculture  ; 
that  such  provision  was  not  affected  by  the 
Elementary  Education  Act,  1900;  and  that  the 
justices  were  right  in  holding  that  under  the  bye- 
laws  in  question  the  child  was  totally  exempt 
from  school  attendance. 

Strong  v.  Treise,  [1909]  1  K.  B.  613  ;  78  L.  J. 

[K.  B.  401  ;  100  L.  T.  340  ;  73  J.  P.  105  ;    25 

T.  L.  R.  214  ;  7  L.  G.  R.  411— Div.  Ct. 


11.  Employment  of  Child  hy  St'rcant — 0/f'ence 
hy  Master — Emjiloyment  of  Children  Act,  1903 
(3  Kdw.  7,  c.  45),  .<.  6  (3).] — The  respondent  was 
smnmoned  undera  bye  law  made  in  ])ursiiance  of 
the  Employment  of  CiiildrcM  Act,  19(13,  f(jr  em- 
ploying a  child,  lialjle  to  attend  school  full  time, 
between  8.30  a.m.  and  5  p.m.,  on  a  day  when 
the  school  was  open.  The  child  was  engaged 
and  his  wages  paid  by  a  vanman  who  wjis  in  the 
employment  of  the  respondent  and  who  did  so 
for  his  own  convenience  and  benetit.  The  engage- 
ment of  the  child  was  a  voluntary  and  gratuitous 
act  on  the  part  of  the  vanman  and  formed  no 
part  of  any  arrangement  between  him  and  the 
respondent.  No  information  had  been  laid  by 
the  respondent  under  sect.  6  (3)  of  the  Employ- 
ment of  Children  Act,  1903. 

Held — that  as  the  vanman  did  not  purport 
to  take  the  child  into  employment  on  behalf 
of  the  respondent,  the  respondent  had  not 
committed  the  offence  charged. 

Robinson   r.  Hill,   [1909]   W.  N.   206;    101 

[I...  T.  573  ;  73  J.  P.  514  ;  26  T.   L.  R.  17  ;  7 

L.  G.  R.  1065  — Div.  Ct. 

V.  TEACHERS  AND   OFFICERS. 
(a)  Teachers. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.) 

(b)  Officers. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


EDUCATION   ACTS. 

See  Charities  ;  Education. 


EJECTMENT. 

See   Landlord  and  Tenant. 


ELECTION. 

See  \\'iLLS. 
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See  also  Eates  and  Rating. 

I.  DISQUALIFICATION. 

1.  Corrupt  Practice  hi/  Agents — Corrupt  and 
Illegal  Practices  Prerention  Act,  1883  (46  & 
47  Vict.  c.  51),  s.  6,  .mb-s.  3  (a),  s.  38,  suh-s.  5 
—  Munic'qjal  Elections  (^Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70), 
ss.  2,  3,  sub-s.  2,  s.  23.] — Sect.  6,  sub-sect.  3  («),  and 
sect.  38,  sub-sect.  5,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  which  are  made 
to  apply  to  municipal  elections  by  the  Muni- 
cipal Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  ss.  2,  23,  apply  to  the  case  of  a 
candidate  being  reported  by  the  election  court 
for  a  corrupt  practice  committed  by  him  person- 
ally or  with  his  knowledge  and  consent,  but  do 
not  apply  to  the  case  of  a  candidate  reported  for 
a  corrupt  practice  by  his  agents  without  his 
knowledge  and  consent.  Therefore  in  the  latter 
case  the  candidate  is  not  disentitled  to  be  put  on 
the  register  for  the  period  of  seven  years. 

Morris  r.    Town    Clerk   of    Shrewsbury, 

[1909]  1  K.  B.  342  ;  78  L.  J.  K.  B.  234  ;  99 

L.  T.  964  ;  73  J.  P.  28  ;  7  L.  G.   R.  125  ;  2 

Smith,  Reg.  123— Div.  Ct 

II.  THE  ELECTION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  ILLEGAL  PRACTICES. 

(No  pningrnphs  in  lliis  vol.  of  ilie  Digest.] 

IV.  LODGER  VOTES. 

2.  Lodger  Claim  by  Son  of  Landlord — Erl- 
dence  Eebutthig  Prima  Facie  Evidence — Parlia- 
mentarrj  and  Municipal  Registration  Act,  1878 
(41  &  42  Vict.  c.  26),  *.  23.]— In  a  claim  to  vote 
as  a  lodger  the  claimant  set  out  his  name,  the 
description  of  the  rooms  occupied  by  him,  the 
amount  of  rent  {)aid  and  the  name  and  address 
of  the  person  to  whom  he  paid  rent,  the  surname 
of  the  latter  being  the  same  as  the  claimant's. 
No  formal  objection  was  made  to  the  claim.  The 
revising  barrister,  having  questioned  the  over- 
seer and  ascertained  that  the  claimant  was  the 
son  of  his  alleged  landlord,  held  that  the  rela- 
tionship rebutted  the  jjriind  facie  evidence  of 
qualification  furnished  by  the  declaration 
annexed  to  the  claim  under  sect.  23  of  the 
Parliamentary  and  Municipal  Registration  Act, 
1878. 

Held — that  there  was  no  evidence  to  rebut 

the  prima  facie  evidence  oi  the  declaration,  and 

that  the  claim  ought  to  have  been  allowed. 

Major    r.    Town    Clerk    of   Shrewsbury, 

[1909]  1  K.  B.  348  ;  78  L.  J.   K.  B.  108  ;  99 

L.  T.  855  ;    73  J.  P.  26  ;    7  L.  G.   R.  65  ;  2 

Smith,  Reg.  114— Div.  Ct. 

3.  Objection  by  Overseers — Attendance  of  Over- 

seers  at  Pevision   Court  in  Support  of  Objection 


— Parliamentari/  and  Municipal  Registration 
Act,  1878  (41  &■  42  Vict.  c.  26),  ss.  22,  28  (9), 
(10)  and  (11).] — Where  a  person  already  on  the 
lodgers'  list  for  a  ward  in  a  borough  duly  sends 
his  claim  and  declaration  to  the  overseers  for 
insertion  in  the  new  lodgers'  list,  and  the  over- 
seers include  his  name  in  the  list  which  they 
duly  sign  and  publish,  but  they  object  to  the 
said  claim  by  adding  in  the  margin  of  the  list, 
opposite  the  claimant's  name,  the  words 
"objected  to,"  pursuant  to  sect.  22  of  the 
Parliamentary  and  Municipal  Registration  Act, 
1878: 

Held — that   unless  the  overseers  appear   by 

themselves  or  by  some  person  on  their  behalf  at 

the  revision  court,  in  su|)port  of  their  objection, 

the  revising  barrister  is  bound  by  sect.  28  (9)  of 

the  Act  to  retain  upon  the  lodgers'  list  the  name 

of  the  person  objected  to,  althotigh  by  sect.  28 

(10)  and  (11)  of  the  Act,  the  overseers,  if  they 

appear  in  support  of  their  objection,  need  not 

give  2)rl/nd  facie  proof  of  their  objection. 

Cartwright  v.  Town  Clerk  of  Shrewsbury, 

[1909]  2  K.  B.  169  ;  78  L.  J.  K.  B.  609  ;  100 

L.  T.  703  ;  73  J.  P.  310  :    25  T.  L.  R.  421  :  7 

L.  G.  R.  559  ;  2  Smith,  Reg.  163— Div.  Ct. 

V.  PETITION. 

4.  Municipal  Election — Reviewing  Acts  of 
Returning  Officer — Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  s.  87.]— A  writ  of 
prohibition  or  mandamus  does  not  lie  for  the 
purpose  of  determining  whether  a  returning 
officer  has  wrongly  and  illegally  rejected  the 
nomination  paper  of  a  candidate  for  a  municipal 
election.  Such  a  case  is  provided  for  by  the 
Municipal  Corporations  Act,  1882,  s.  87,  and  the 
proper  mode  of  determining  the  question  is  by 
an  election  petition. 

R.  (O'Lehane)  r.  Town  Clerk  of  Dublin,  43 
[I.  L.  T.  169— Div.  Ct.,  Ireland. 

5.  Premature  Presentation  —  Irregularity  — 
Walrer — Municipal  Election.^ — The  premature 
presentation  of  a  petition  in  connection  with  a 
local  government  election  does  not  nullify  the 
petition,  but  is  an  irregularity  \\'hich  is  capable 
of  being  waived  by  the  person  raising  the 
objection. 

Decision  of  Div.  Ct.  affirmed. 

In  re  Grangemellon  Election  Petition, 
[[1909]  2  I.  R.  90— C.  A.,  Ireland. 

VI.  OCCUPATION  VOTERS. 

6.  Lodger  or  Occupier — Objection  to  Voter — 
Prima  facie  Proof — "  Evidence,  Repute  or  Other- 
lolse'^ — "Repute,'^  ivhcn  may  be  Acted  On — 
Remitting  Case  to  Revising  Barrister — Parlia- 
mentary and  Municipial  Registration  Act,  1878 
(;41  &  42  Vict.  ('.  26),  s.  28  (10).]— By  sect.  28  (10) 
of  the  Parliamentary  and  Municipal  Registration 
Act,  1878  :  "  If  the  objector  so  appears  the 
revising  barrister  shall  require  him,  unless  he  is 
an  overseer  ...  to  give  prima  facie  proof  of 
the  ground  of  objection  .  .  .  and  unless  such 
proof  is  given  to  his  satisfaction  shall,  subject  as 
herein  and  otlierwise  by   law   provided,   retain 
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VI.  Occupation  Voters — Coutinved.  i 

the  name  of  the  person  objected  to.  .  .  .  The  ! 
/iriiiid  fiu'ip  proof  sliall  be  deemed  to  be  given  by 
the  objector  if  it  is  shown  to  the  satisfaction  of 
the  revisinnf  barrister  by  evidence,  repute,  or 
otherwise  that  there  is  reasonable  ground  for 
believing  that  the  objection  is  well  founded,  and 
that  by  reason  of  the  person  objected  tonot  being 
present  for  examination,  or  for  some  other  reason, 
the  objector  is  prevented  from  discovering  or 
proving  the  truth  respecting  the  entry  objected 
to." 

Held — that  a  revising  barrister  may  act  upon 
repute  in  aid  of  the  objector  in  the  circumstances 
mentioned  in  the  sub-section,  but  that  he  may 
not  act  upon  repute  for  the  purpose  of  defeating 
an  objection. 

A  revising  barrister  having  acted  upon  repute 
in  disallowing  objections  to  the  retention  of 
certain  names  upon  the  occupiers'  list  of  voters 
for  a  borough,  the  Court,  upon  a  case  stated, 
remitted  the  matter  to  the  revising  barrister  to 
continue  the  revision  as  to  the  names  objected  to, 
although  the  time  in  which  the  lists  should  have 
been  revised  had  expired. 

Kent  r.  Fittall  (No.  2),  [1908]    2  K.  B.  933  ; 

[77  L.  J,   K.  B.  1065  ;  72  J.  P.  421  :  99  L.  T. 

761  ;    2-t  T.  L.  E.  66.5,  830  ;    52  Sol.  Jo.  53-t, 

714;    6  L.   G.   E.  672,  1047:    2   Smith.  63  — 

Div.  Ct.  and  C.  A. 

7.  Lodger  or  Occupier — Objection  to  Voter — 
Prima  facie  Proof^Ecidence  of  Mode  of  Occupa- 
tion in  Borough — Parliamentary  and  Municipal 
Registration  Act,  1878  (41  &  42  Vict.  c.  26), 
s.  28,  subs.  10.] — Objection  was  taken  to  the 
retention  of  the  names  of  a  number  of  persons  on 
the  occupiers'  list  of  voters  for  a  borough,  and  in 
support  thereof  the  objector  proved  as  to  each  of 
these  persons  (1)  that  the  dwelling-house  in 
respect  of  which  he  claimed  to  be  placed  on  the 
list  formed  part  of  a  house  wliich  was  itself  an 
ordinary  dwelling-house  ;  (2)  that  the  landlord 
to  whom  such  person  paid  rent  also  resided  in  the 
house  ;  and  (3)  that  the  landlord  was  rated  and  paii  I 
the  rates  for  the  whole  house  as  a  separate 
tenement.  The  revising  barrister  thereupon  took 
evidence  upon  oath  from  the  assistant  overseer 
and  registration  clerk  which  showed  that  in  the 
particular  borough  it  was  usual  in  the  case  of 
such  occupations  for  the  occupant  to  have  the 
free  and  exclusive  use  of  the  tenement,  and  that 
the  landlord's  residence  in  the  house  was  under 
identically  the  same  conditions  as  that  of  the 
occupant  or  occupants.  Upon  that  evidence  the 
revising  barrister  held  that  it  had  not  been 
shown  to  his  satisfaction  that  the  objector  had 
given  prima  facie  proof  of  t  he  ground  of  objection 
witliiii  sect.  28,  sub-sect.  10,  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  and  the 
revising  barrister  accordingly  retained  the  names 
of  the  persons  objected  to  on  the  list. 

Held,  on  a  case  stated — that  the  revising 
barrister  was  not  entitled  to  act  on  the  evidence 
which  had  been  given  as  to  the  usual  mode  of 
occupation  of  tenement  houses  in  the  particular 
borough ;  that  he  must  deal  with  the  cases  of 
the  particular  persons  objected  to;  and,  accord- 
ingly, that  the  case  must  go  back  to  the  revising 


barrister  in  order  that  lie  might  complete  the 
revision. 

Kent  r.  Fittall  (No.  .3),  [PJU'.t]  1  K.  B.  215  ; 

[78  L.  .1.  K.  B.  110  ;  99  L.  T.  776  ;  73.J.  P.33  ; 

2:.  T.   L.  R.  41  ;  53  St)l.  .lo.  48  ;  7  L.  (i.  R.  37  ; 

2  Smith,  Reg.  93— Div.  Ct. 

8.  Succc.ixire  Occupation — Second  Dwelling- 
hoHxe  not  Rated  —  Jiepresentation  of  the  People 
Acts,  1832   (2   fc   3  Will.  4,    c.    4.5),    s.    30,  and 

1867  (30  &;  31  Vict.  e.  102),  s.  li— Parliamen- 
tary Eledors  Registration  Act,  18t;8  (.SI  &  32 
Vict.  c.  58),  *.  30.] — P.  occupied,  during  the 
whole  of  the  qualifying  period,  in  immediate 
succession  two  houses  in  Torquay,  and  had  been 
duly  rated  and  had  paid  all  rates  in  respect  of 
the  first  house.  He  entered  into  occupation  of 
the  second  house  in  June,  but  as  at  the  time 
of  the  making  of  the  then  current  rate  the  second 
house  was  unfinished,  he  was  not  rated  in  respect 
thereof,  nor  was  any  other  per.son  rated  in  respect 
thereof,  between  the  commencement  of  P. 's 
occupation  and  the  termination  of  the  qualifying 
period.  No  claim  to  be  rated  in  respect  of  the 
said  second  house  was  made  by  P.,  nor  did  he 
make  any  tender  or  payment  under  sect.  30  of  the 
Representation  of  the  People  Act,  1832, or  sect.  30 
of  the  Parliamentary  Electors  Registration  Act, 
1868,  of  the  sum  which  would  have  been  due 
had  he  been  rated.  The  revising  barrister  held 
that  P.  was  not  entitled  to  have  his  name  on 
the  occupiers'  list,  and  expunged  his  name  there- 
from. 

Held — that,  as  the  house  in  question  was  not 
on  the  rate  book  during  the  qualifying  period, 
P.  was  not  entitled  to  the  franchise. 

Decision  of  Div.   Ct.  ([1909]  1   K.  B.  227  ;  78 
L.  J.  K.  B.  282  ;  99  L.  T.  858  :  73  J.  P.  97  ;  25 
T.  L.  R.  56  ;  53  Sol.  Jo.  62)  affiimed. 
Pitts  v.  Michelmoee,  [1909]  2  K.  B.  244  ;  101 

TL.  T.  188  ;  73  J.  P.  313  ;  25  T.  L.  R.  492 ;  7 
L.  G.  R.  518  ;  2  Smith,  Reg.  130— C.  A. 

9.  Inhalntant  Occupier — Father  as  Suh-Tenant 
of  Son  of  a  Room  in  House  Occupied  l/y  Son 
During  Employment  —  Joint  Occupancy  — 
Jleprcsentation    of  the    People   (^Scotland')  Act, 

1868  (31  &  32  Vict.  c.  48),  s.  S— Representation 
of  the  People  Act,  1884  (48  &  49  Vict.  c.  3),  ss.  2, 
7  (4).] — A  servant,  in  virtue  of  and  conditionally 
on  his  employment,  occupied  a  house  in  respect 
of  which  he  was  entered  on  the  list  of  voters 
under  the  Representation  of  the  People  Act, 
1884,  s.  3.  He,  with  his  employer's  sanction, 
sub-let  one  room  in  the  house  to  his  father,  who 
claimed,  under  the  representation  of  the  People 
(Scotland)  Act,  18(i8,  s.  3,  and  the  Representa- 
tion of  the  People  Act,  1884,  ss.  2,  7  (4), 
to  be  entered  in  the  roll  of  voters  for  the  county 
as  an  inhabitant  occupier  as  tenant. 

Held — that  the  claimant  was  not  entitled  to 
be  entered  in  the  roll  of  voters — per  Lord  Pear- 
son and  Lord  Ardwall,  on  the  ground  that  on  the 
facts  set  forth  he  was  a  joint  occupier  of  the 
house  along  with  his  son  :  and  per  Lord  John- 
ston, on  the  ground  that  he  was  a  lodgei-,  not  a 
tcnaiit. 

Milne  r.  Bkunton.  [1909]  s.  C.  912;  46  Sc. 
[L.  U.  229— Reg.  App.  Ct.,  Scotland. 
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VII.  OWNERSHIP  VOTERS. 

[No  I'anitTaphs  in  this  vol.  of  the  Digest.] 

VIII.  REVISING  BARRISTERS. 

See  algo  ^'I.,  supra. 

10.  Aihnissibility  of  Endence — Ohjection   to 
I'ofer — Hearsay  Evidence  in  Snppoti  of  Claim 

— Appeal — Parlianientan/  Voters  Begist ration 
Act,  1848  ((i  &  7  Vict.  c.  18),  ss.  41,  65.]— A 
person  claimed  to  have  his  name  inserted  in 
Division  I.  of  the  Occupiers'  List  in  respect  of 
his  occupation  in  succession  of  two  dwelling, 
houses.  Notice  of  intention  to  oppose  the 
claim  was  duly  given.  In  support  of  the  claijn 
entries  made  in  a  canvasser's  book  were  ad- 
mitted in  evidence,  although  there  was  nothing 
to  show  who  gave  the  information  contained 
therein.  The  revising  barrister  admitted  the 
claim.  He  was  not  called  upon  to  decide,  and 
did  not  decide,  whether  the  evidence  given  was 
legal  evidence,  but  stated  a  case  as  to  whether 
such  evidence  was  properly  admitted.  The 
Divisional  Court  held  that  the  Court,  by  virtue 
of  the  {>rovisions  of  s.  65  of  the  Parliamentary 
Voters  Eegistration  Act,  1843,  was  precluded 
from  entertaining  the  appeal. 

Held — that  the  revising  barrister  was  bound 
to  apply  his  mind  to  the  consideration  of  the 
question  whether  the  evidence  before  him  was 
admissible  as  legal  evidence  or  not  whenever 
such  question  aiK)se,  and  that  the  appeal  must  be 
allowed. 

Decision  of  Div.  Ct.  (26  T.  L.  R.  123)  re- 
versed. 

Storey    v.    Town    Clerk   of    Bermokdsey, 
[128  L.  T.   Jo.  172  :  Times,    December   17th, 

19('9— C.  A. 

IX.  SERVICE  FRANCHISE. 

[Xo  jiaragraplis  in  this  vol.  of  the  Digest.] 

X.  MISCELLANEOUS. 

11.  Scotch  Unirersitij — Women  Graduates — 
Right  to  Vote — Representation  of  the  People  (^Scot- 
land) Act,  1868  (31  &  32  Vict.  c.  48),  s.  27— 
Universities  (Scotland)  Act,  1889  (52  &  53  Vict 
c.  55).] — Women  graduates  of  Edinburgh  and 
St.  Andrews  Universities  are  not  entitled  to 
the  Parliamentary  franchise. 

Decision  of  Ct.  of  Sess.  ([1908]  S.  C.  113; 
45  Sc.  L.  R.  122)  affii;med. 

Nairn  r.  University  Court  of  University 

[of  St.  Andrews  and  Others,  [1909]  A.  C. 

147  ;  78  L.  J.  P.  C.  54  ;  100  L.  T.  96  ;  25  T. 

L.   R.    160  ;    53    Sol.    Jo.    161  ;    [1909]    S.    C. 

(H.  L.)  10  ;  46  Sc.  L.  R.  132— H.  L. 


ELECTRIC  LIGHTING,  TRAC- 
TION, AND  POWER. 

I.  Contract  for  Supply. 

INo  paragraphs  iutliis  vol.  of  the  Digest.] 

II.  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

And  see  Highways. 


EMBEZZLEMENT. 

>See  Criminal  Law  and  Procedure. 

EMBLEMENTS. 

See    Agriculture  ;    Landlord     and 
Tenant  ;  Real  Property. 

EMIGRATION. 

See  Shipping  and  Navigation. 
EMPLOYERS'   LIABILITY. 

See  Master  and  Servant. 

ENDOWMENT. 

See  Charities  ;  Ecclesiastical  Law. 

EQUITABLE   ASSIGNMENT. 

See  Choses  in  Action  ;  Mortgages. 


EQUITY. 


COL. 
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I.  Unconscionable  P.argains  . 
II.  Undue  Influence  . 

I.  UNCONSCIONABLE   BARGAINS. 

See  Money  and  Moneylenders. 

II.  UNDUE  INFLUENCE. 


1.  Husband  and  Wife  —  Joint  and  Several 
Promissory  Xote — Influence  of  Husband — Pre- 
sumption.'^— Scvtble,ihQiM  is  no  presumption  of 
law  that  a  transaction  between  a  husband  and 
wife  -cannot  stand  unless  the  fullest  evidence 
is  given  to  negative  any  imijropriety  in  the 
transaction. 

Decision  of  Jelf,  J.  (25  T.  L.  K.  171)  affirmed. 
Howes  v.  Bishop  and  Wife,  [1909]  2  K.  B. 

[390  ;  78  L.  J.  K.  B.  796  ;  100  L.  T.  ;  25 
T.  L.  R.  533— C.  A. 


ESTATE   AGENT. 

See  Agency  ;  Auctions  and  Auc- 
tioneers ;  Sale  of  Land  ; 
Valuers  and  Appraisers, 
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ESTATE    DUTY. 

See  Death  Duties. 

ESTATE   TAIL. 

See  Keal  I'kiu'Ekty. 

ESTOPPEL. 

See  also  Infants.  No.  3  ;  Landlord  and 
Tenant,  No.  4  ;  Libel,  No.  5. 

1.  Estoppel  against  Estoppel — Patent  Infringe- 
me7it  Action  —  Judgment  for  Plaintiff  and 
Inquiry  as  to  Damages — Patent  Revoked  before 
Inquirii.^ 

Per  iPaiker,  J.  :  Qiuere  whether  there  is  any 
rule  that  an  estoppel  against  an  estoppel  sets  the 
matter  at  large. 

In  a  patent  infringement  action  the  plaintiff 
obtained  judgment  for  an  injunction  and 
inquiry  as  to  damages.  The  defendants  soon 
afterwards  on  fresh  evidence  of  prior  user 
obtained  an  order  revoking  the  patent. 

Held  —  that  the  judgment  estopped  the 
defendants  from  setting  up  the  invalidity  of 
the  patent  upon  the  inquiry  as  to  damages. 

Decision  of  Parker,  J.  (77  L.  J.  Ch.  586  ;  24 
T.  L.  R.  717)  affirmed. 

PoDLTON  V.  Adjustable  Cover  and  Boiler 

[Block  Co.,  Ld.,  [1908]  2  Ch.  430  ;  77  L.  J. 

Ch.   780  ;  99  L.  T.  647  ;  24  T.  L.  R.  782 ;    52 

Sol.  Jo.  639  ;  25  R.  P.  C,  661— C.  A, 

2.  Res  judicata — Previous  Action  for  Damages 
hetween  Same  Parties — Same  Evidence  Maintain- 
able in  Both  Actions — Costs  Incurred  in  Action 
agaiiiJst  Third  Party  —  Consequential  Damages — 
Not  Claimed  in  Previous  Action.] — H.  Brothers 
sent  a  vessel  to  the  plaintiffs  to  be  overhauled. 
As  the  vessel's  refrigerating  machinery  was  out 
of  order  the  plaintiffs  employed  the  defendants 
to  do  the  necessary  work  upon  it.  Under  their 
contract  with  H.  Brothers  the  plaintiffs  were 
liable  to  a  penalty  in  the  event  of  the  work  not 
being  completed  within  a  s[)ecified  time.  Owing 
to  an  accident,  due  to  the  negligence  of  the 
defendants'  workmen,  the  work  was  not  com- 
pleted within  the  time  specified.  In  1906  the 
defendants  sued  the  plaintiffs  for  work  done  and 
material  supplied  in  respect  of  the  refrigerating 
machinery  of  the  vessel  in  question,  and  the 
plaintiffs  in  turn  sued  H.  Brothers  for  the  balance 
of  their  account  for  work  done.  H.  Brothers 
admitted  the  claim  for  work  done,  but  counter- 
claimed  from  the  plaintiffs  £618  for  jienalties 
for  the  work  not  being  completed  within  the 
specified  time.  The  plaintiffs  in  their  action 
with  the  defendaiits  counter-claimed  the  sum  of 
£618  for  penalties  alleged  to  be  due  to  H. 
Brothers.  At  the  trial  of  these  actions  judg- 
ment was  given  for  H.  Brothers  for  £500,  and  for 
the   plaintiffs   against    the   defendants  for   the 


same  amount.  In  their  action  against  H. 
Brothers  the  plaintiffs  incurred  costs  to  the 
amount  of  £525  Gs.  ]ld.,  but  the  plaintiffs 
did  not  put  forward  any  claim  in  their  action  in 
1906  with  the  defendants  in  respect  of  these 
costs.  The  plaintiffs  now  sought  to  recover  the 
amount  of  these  costs  from  the  defendants. 

Held — tliat  the  action  failed  inasmuch  as  the 
plaintiffs  could  have  claimeil  and  recovered  in 
the  previous  action  the  costs  now  sued  for  and 
the  matter  was  7-es  judicata. 
Fukness,  Withy  &  Co.,  Ld.  v.  J.  and  E.  Hall, 
[Ld.,  25  T.  L.  R.  233— Channell,  J. 

3.  Res  Judicata  —  Construction  of  Will  — 
Decision  Unap pealed  From  ] — The  Court  cannot 
review  a  previous  decision  of  the  same  question 
between  the  same  parties  arising  in  a  case  which 
was  not  appealed  from  at  the  time,  and  which  is 
no  longer  open  to  appeal. 

Where,  in  1872,  the  Court  declared  that  certain 
gifts  of  annual  sums  were  void  and  fell  into  un- 
devised residue,  and  in  1891  in  another  suit  the 
Court  declared  that  the  trustees  of  the  will  were 
estopped  from  disputing  that  they  were  wholly 
undisposed  of  : — 

Held — that  the  decision  of  1872.  being  on  the 
construction  of  the  will,  applied  to  the  corpus 
and  not  only  to  the  annual  sums  and  was  res 
Judicata. 

Badar  Bee  v.  Habib  Merican  Noordin, 
[[1909]  A.  C.  615  ;  78  L.  J.  P.  C.  161  ;  sub 
nom.  Tengachee  Nachiar  v.  Habib  Meri- 
can Noordin  and  Others,  101  L.  T.  161 — 

P.  C. 

See  S.  C.  under  Dependencies,  No.  36. 
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I.  IN  GENERAL. 

(a)  Admissibility. 

1.  Handwriting — Opinion  of  Person  Not  an 
Expert.^ — The  signature  of  a  transferor  to  a 
transfer  may  be  proved  by  the  evidence  of  a  per- 
son who  is  not  an  expert  in  handwriting,  but 
who  has  received  documents  written  ])y  the  per- 
son whose  signature  is  in  question,  although  the 
latter  is  in  Court  and  the  attesting  witness  is 
available. 

In  ee  Clarence  Hotel,  Ilfracombe,  Ld.,  54 
[Sol.  Jo.  117— Eve,  J. 

(b)  Affidavits. 

[No  paragraphs  in  tliis  vol.  of  tho  Digest.] 

(c)  Miscellaneous. 

2.  Corroboration — Joint  Claim,  against  De- 
ceased Person's  Estate.'] — It  is  a  rule  of  law,  and 
not  an  imputation  of  untruthfulness,  that  a  joint 
claim  by  two  persons  against  the  estate  of  a  de- 
ceased person  cannot  be  maintained  unless  there  is 
independent  corroboration  in  addition  to  what  is 
supplied  by  each  of  the  claimants  giving  the  same 
testimony  as  the  other. 

Vavasseur  v.  Yavasseur,  25  T.  L.  R.  250 — 

[Channell,  J. 

3.  Suhjywna — Power  to  Set  Aside — Improper 
Motives  —  Minister  of  Crown.']  —  The  High 
Court  has  jurisdiction  both  in  civil  and  criminal 
cases  to  set  aside  a  subpoena  served  on  a  wit- 
ness, if  satisfied  that  he  cannot  give  relevant 
evidence,  and  that  the  subpoena  has  been  served 
on  him  for  some  ulterior  purpose. 

Subpoenas  served  on  Ministers  of  the  Crown 
were  set  aside  on  these  grounds,  but  Ministers 
have  no  special  privilege  from  the  obligation  of 
obeying  a  subpoena. 

R.  r.  Raines  and  Another,  [1909]  1  K.  B. 
[258  ;  78  L.  J.  K.  B.  119  ;  100  L.  T.  78  ;  72 
J.  P.  524  ;    25  T.  L.  R.  79  ;    53  Sol.  Jo.  101— 

Div.  Ct. 

4.  Practice — Two  Witnesses  on  same  Side  Con- 
tradicting each  Other.]  —  When  two  equallj' 
credible  witnesses  called  by  one  side  contradict 
each  other,  it  is  not  competent  for  the  party  call- 
ing them  to  seek  to  discredit  one  and  accredit  the 
other. 

Sumner    and    Leivesley   v.    John    Brown 
[&  Co.,  25  T.  L.  R.  745— Hamilton,  J. 

5.  Interested  Party — Corroboration.] — Where 
the  evidence  given  by  an  interested  party  is  cor- 
roborated in  a  substantial  matter,  it  confirms 
the  credit  not  only  of  the  statements  expressly 
supported,  but  also  of  all  statements  made  by  the 
interested  party. 

Minister  of  Stamps  v.  Townend,  [1909]  A.C. 
[633  ;  101  L.  T.  354— P.  C. 

II.  DOCUMENTS. 

See  aUo  Dependencies,  No  17. 
(a)  In  General. 

6.  Latent  Ambiguity  in  Will  —  Extrinsic 
Eiidence — Instructions   for    Will    in    Te.ttator.s 


Handtoriting — Admis.sibility.] — A  document  in 
the  testator's  handwriting  consisting  of  instruc- 
tions for  his  will,  written  contemporaneously 
with  the  preparation  of  the  will,  is  admissible  in 
evidence  to  explain  a  latent  ambiguity  in  the 
will,  where  the  document  is  tendered,  not  for 
the  purpose  of  proving  an  intention  independent 
of  or  inconsistent  with  tho  will,  but  with  the 
object'  of  determining  the  sense  in  which  the 
testator  has  used  the  word  or  words  as  to  which 
the  ambiguity  arises. 

Whether  the  document  would  be  admissible  if 
it  were  in  the  handwriting  of  some  person  other 
than  the  testator,  qucere. 

Bernasconi  v.  Afkinson  (10  Hare,  345)  and 
Jn  re  Feltham's  Trusts  (1  K.  &  J.  528)  considered 
and  applied. 

Decision  of  Eady,  J.  reversed. 

In  re  Ofner,  Samuel  ?'.  Ofner,  [1909]  1  Ch. 
[60  ;  78  L.  J.  Ch.  50  ;  99  L.  T.  813— C.  A. 

7.  Map — Beputation — Public  Highway.] — On 
an  appeal  against  an  order  of  justices  refusing  to 
alter  a  provisional  apportionment  made  under 
the  Private  Street  Works  Act,  1892,  quarter 
sessions  refused  to  admit  certain  old  maps  which 
were  tendered  as  evidence  to  show  that  the  road 
in  question  was  a  highway  repairable  by  the 
inhabitants  at  large. 

Held — that  the  maps  were  admissible  as 
evidence  of  reputation  that  the  road  in  question 
was  a  highway  repairable  by  the  inhabitants  at 
large,  if  there  was  evidence  that  they  amounted 
to  declarations  by  deceased  persons  who  had 
competent  means  of  knowledge  as  to  the  facts. 
"Vyner  v.  Wikral  Rural  District  Council, 
[73  J.  P.  242  ;  7  L.  G;  R.  628— Div.  Ct. 

8.  Subpoena  duces  tecum  —  Bisobedience  ■ — 
Meaning  of  Word '^  Bocnment^' — Sealed  Packet 
— Beposit  with  Banlier — Buty  of  Banher.]  — 
For  the  purposes  of  a  subpo'jia  dnces  tecum  a 
sealed  packet  may  be  a  "  document."  The  fact 
that  a  document  has  been  deposited  with  a  bank 
by  two  persons  on  the  terms  that  it  is  not  to  be 
given  up  without  the  consent  of  both  is  no 
answer  to  a  subpoena  served  on  an  officer  of  the 
bank  to  produce  the  document  before  a  magis- 
trate in  a  criminal  proceeding. 

The  Court  may  enforce  obedience  io  nsubpa>na. 
duces  tecum  by  attachment,  even  though  the 
disobedience  is  not  wilful. 

R.  V.  Lord  John  Bussell  ((1839)  7  Dowl.  P.  C. 
693)  explained. 
R.  V.  Daye,   [1908]  2  K.  B.  333  ;  77  L.  J.  K.  B. 

[659  ;  99  L.  T.  165  ;  72  J.  P.  269  :  21  Cox,  C.  C. 

659— Div.  Ct. 

(b)  Certificates. 

9.  Certificate  of  Notary  Puilic — E.veeuiion  of 
Beed  in  Au.stralia — Signature  of  Notary — Pay- 
ment out  of  Funds  in  Court — B.  S.  C,  Ord.  38, 
r.  6.] — A  certificate  signed  and  sealed  by  a 
notary  public  which,  on  a  petition  for  payment 
out  of  funds  in  Court,  is  produced  as  evidence 
of  the  execution  of  a  deed  in  Australia,  whereby 
a  life  interest  in  the  funds  in  Court  is 
released,  comes  witliin  the  words  "or  any  other 
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II.  Documents — Continued. 

document  ■■  in  Order  38,  r.  G,  and  the  signature 

or  the  notary  public  need  not  be  verified  by  an 

affidavit. 

In  re   Da  vies,  Davies  r.  Atkinson,   [1909] 
[\V.  N.  212— Eady,  J. 

(c)  Entries  in  Books,  Reports,  etc. 
Sec  Limitation  of  Actions,  No.  H. 

(d)  Public  Bocuments. 

10.  Ohjection  to  Product'mn  In/  Public  Depart- 
tiieiit — Prejudice  to  the  Public  iSerrice.]  -When  a 
public  department  objects  to  the  production  of 
documents  on  the  ground  that  the  }jroduction  of 
such  documents  would  be  prejudicial  to  the 
public  service,  the  Court  will  not  order  their  pro- 
duction even  when  the  imblic  department  is 
pursuer  in  the  action. 

Admiralty    c.    Aberdeen    Trawling    Co., 
[  [1909]   S.  C.  335  ;  46  8c.  L.  R.  254— Ct.  of 

Sess. 

11.  Privileye — lirporl^  of  Prison  Medical 
Officer.'] — The  reports  of  the  medical  officer  of  a 
prison  in  the  course  of  his  duty  to  the  governor 
of  the  prison  are  not  privileged  from  production. 

Leigh  v.  Gladstone  and  Others,  2(5  T.  L.  R. 
[13i)-  -Lord  Alverstone,  C.J. 

III.  PERPETUATING   TESTIMONY. 

[^•■.  ijuagiaplis  ill  tliis  vol.  of  the  Digest.] 

IV.  PRESUMPTION. 

(a)  Of  Death. 

12.  Grant  of  Administration — Widow  Bef using 
to  Apply — Grant  to  Creditors  —  Practice.]  — 
W.  disapi)eared  from  his  home  on  May  13th,  1 905, 
and  about  midnight  on  the  arrival  at  Calais  of 
the  mail-boat  certain  articles  belonging  to  him 
were  found  on  deck,  while  he  himself  was 
"missing."  W.  had  been  in  financial  difficulties, 
and  had  left  a  letter  suggesting  his  intention  to 
commit  suicide.  W.'s  widow  and  daughter 
declined  to  applj'  for  aiiministratioii,  the  widow 
having  stated  that  she  liad  heard  that  W.  was 
still  alive.  On  an  application  by  W.'s  bankers 
for  a  grant  of  administration  to  them  as 
creditors, 

The  Court  gave  the  applicants  leave,  if  they 
ascertained  the  mail-boat's  hour  of  arrival,  to  file 
an  affidavit  that  they  believed  W.  died  on  Max 
13th  or  14th,  1905,  iis  the  case  might  be.  and  oii 
proof  of  notice  of  motion  being  served  on  W.'s 
widow  and  daughter,  to  take  a  grant  of  adminis- 
tration as  creditors. 

In  the  Goods  of  Walker,    [1909]  P.  115- 
[78  L.J.  P.  50  ;  25  T.  L.  R.  278— Barnes,  Pres. 

(b)   Generally. 
[No  paragraphs  in  this  vol.  of  tl>e  Digest.] 
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EXECUTION. 

,Sce    also      liANKKUPTCY  ;        COMPANIES, 

No.  40  ;  County  Courts,  No.  3  ; 
Criminal  Law,  No.  54;  Husband 
AND  Wife,  No.  9  ;  Judgment,  No.  1  ; 
Landlord  and  Tenant,  No.  7 ; 
Receivers. 

1.  "  iS'«H(  Exeeediny  £20" — Lery  on  Goods  for 
more  than  X.2Q  to  Cover  E.vpenses — Execution 
Discharyed  by  Payment  of  Less  than  £20 — 
Obliyation  to  Kelain  Money  Paid  to  Avoid  Sale 
for  Fourteen  Pai/s  —  Banhruptci/  Act,  1890 
(53  &  54  Vict,  c.'ll),  .1.  11  (2).]— Where,  on  an 
execution  by  the  higli  bailiff,  the  money  which 
is  paid  to  avoid  sale  of  the  goods  seized,  and 
which  discharges  the  execution,  is  less  than  £20, 
there  is  no  "  execution  in  respect  of  a  judgment 
for  a  sum  exceeding  £20"  within  the  meaning 
of  sect.  II  (2)  of  the  Bankruiitcy  Act,  1890, 
although  the  high  bailiff  lias  previously  levied  on 
goods  for  more  than  £20  to  cover  the  possible 
expenses  of  "  possession  money  "  and  the  costs 
which  might  have  been  incurred  for  appraisement 
and  sale  of  the  goods,  and  therefore  the  high  bailiff 
need  not  retain  the  money  so  paid  for  fourteen 
days  in  accordance  with  the  terms  of  that 
section. 

Willey  r.  HucKS,  [1909]  1  K.  B.  760  ;  78  L.J. 

[K.  B.  513  ;  100  L.  T.  333  ;   53  Sol.  Jo.  288  ; 

16  Manson,  106— Div.  Ct. 

2.  Writ  of  Fi.  Fa.  Jssued  after  Debt  Paid- 
Seizure  of  Goods  —  Damayes  for  Trespass  — 
Absence  of  Ma 'ice.] — No  action  for  tres{)ass  lies 
against  a  defendant  who  without  malice  and  in 
ignorance  has  issued  a  writ  of  Ji.  fa.  after  the  debt 
in  respect  of  which  it  was  issued  has  been  paid, 
thei'e  being  no  irregularity  in  the  writ  itself. 

Clissold  v.  Cratchley  and  Another,  128  L.  T. 
[Jo.  152  ;  44  L.  J.  N.  C.  766— Div.  Ct. 
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Executors  and  Aim.mistT&tor8^Continued. 

II.  Grant   op   Letters  of    Adminis- 

tration— Continued.  COL, 

Qk)  Passing  Over  .         .         .         .    213 

(/)  Presumption   of     Death    of     Next 

of  Kin 213 

[No  paragraplis  in  this  vol.  of  the  Digest.] 
(w))  Renunciation  by  Next  of  Kin       .     213 
(«)  Revocation  of  Grant      .        .         .     211 

III.  Probate. 

(a)  Costs 211 

(ft)  Efiect 215 

[No  paragraphs  in  this  ^•ol.  of  the  Digest.) 

(c)  Executor  according  to  the  Tenor    .     215 
tNo  para^tiaplis  in  this  vol.  of  the  Digest.] 

(rf)  Executor  Misdescribed  .         .         .     215 
[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(6)  Foreign  Wills  .         .         .         .215 

(/)  Lost  Will 215 

((/)  Practice 21G 

(A)  Revocation  of  Probate  .         .        .216 

IV.  Payment  of  Debts  and  Distri- 

bution OF  Assets. 

(a)  Conveyance  of  Real  Estate     .         .217 

(b)  Insolvent  Estate     .         .         .         .217 
[No  paragraphs  in  this  \o\.  of  the  Digest.] 

(f)  Payment  of  Debts  .         .         .         .217 

(d)  Payment  of  Legacies      .         .         .218 

(e)  Possible  Future  Liabilities       .         .     219 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/■)  Right  of  Retainer  .         .  .  .219 

Iff)  Testamentary  Expenses  .  .  .219 

(A)  Specific  Legacies    .        .  .  .219 

V.  Powers  and  Liabilities. 

(a)  Carrying  on  Business      .         .         .  220 

(b)  Liabilities 220 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Powers 220 

VI.  Action  for  Administration      .  220 

[No  parapiaphs  in  this  vol.  of  the  Digest.] 

See  also  Charities  ;  Death  Duties  ; 
Descent  and  Distribution  ; 
Husband  and  Wife,  Nos.  h,  20  ; 
Limitation  of  Actions,  No.  3  ; 
Master  and  Servant  No.  21 ; 
Practice  and  Procedure  ;  Rent- 
charges.  No.  2 ;  Trusts  and 
Trustees  ;  Wills. 

I.  EXECUTORS  GENERALLY. 

1.  lUyMs  of  Execidors — Eesidue  Undisposed 
of — No  Next  of  Kin — Legacies  to  All  Executors 
— Specific  Bequests  to  Two  Executors — Riylds 
of  Executors  to  Residue.'] — A  testator  by  his 
will  ajipointed  three  executors  and  gave  them 
each  a  legacy  of  £1,000,  and  in  addition  he  gave 
to  one  executor  his  foreign  decorations  and  to 
another  his  diamond  ring  and  his  gold  watch. 
The  residuary  personal  estate  was  not  disposed 
of  by  the  will,  and  the  testator  died  without 
leaving  any  next  of  kin. 

Held — that  the  three  executors  took  the 
residue  beneficially.  In  such  a  case  the  executors 
t.T,kc  beneficially  unless  tlie  will  shows  a  contrary 


intention,  and,  where  there  is  any  inequality  in 
the  gifts  to  two  or  more  executors,  no  contrary 
intention  is  to  be  presumed,  as  it  is  when  there 
is  a  gift  of  a  pecuniary  legacy  to  a  sole  executor 
or  of  equal  gifts  to  all  executors. 

Decision  of  C.  A.  ([1908]  1  Ch.  552  ;  77  L.  J. 
Ch.  326  ;   98  L.  T.  486  ;   24  T.  L.  R.  340  ;   52 
Sol.  Jo.  279)  affirmed. 
Attorney-General  r.  Jefferys,  [1908]  A.  C. 

[411  ;    77    L.  J.  Ch.   685;  99  L.  T.   787;   24 
T.  L.  R.  793  ;  52  Sol.  Jo.  660— H.  L. 

2.  Riffhts  of  Executors — Imperfect  Gift — Moneij 
not  Identified — Promise  to  Pay  in  the  Future — 
Continuing  Intention  to  Give — Donee  Appointed 
Executrix.'] — The  testator  promised  in  writing 
that  after  a  named  future  date  the  plaintiff 
should  receive  £2  a  week,  and  died  without  alter- 
ing his  intention  that  the  plaintiff  should  have 
this  sum.  He  appointed  the  [)laintiff  one  of  his 
executors.  The  sum  not  having  been  paid  regu- 
larly, she  claimed  the  balance  from  the  estate  as 
an  imperfect  gift,  perfected  by  her  acquiring  the 
legal  ownership  of  the  estate  as  executrix. 

Held — that  the  principle  laid  down  in  Strong 
v.  Bird  ((1874)  L.  R.  18  Eq.  315;  43  L.  J.  Ch. 
814  ;  30  L.  T.  745  ;  22  W.  R.  788— Jessel,  M.R.) 
is  not  to  be  extended  to  a  case  where  the  alleged 
gift  was  merely  a. promise  to  give  in  the  future  a 
sum  of  money  not  identified  nor  separated  from 
the  rest  of  the  testators  estate. 

In  re  Stewart.  Stewart  ■w.McLauglilin  (  [1908] 

2   Ch.  251  ;  77  L.    J.    Ch.   525 :   99  L.  T.    106 ; 

24  T.  L.  R.  679— Neville  J.)  distinguished. 

In  re  Innes,  Innes  v.  Innes,  [1909]  W.  N.  238  ; 

[101  L.  T.  633— Parker,  J. 

II.  GRANT  OF  LETTERS  OF  ADMINIS- 
TRATION. 

See  also  Evidence,  No.  12. 
(a)  Administration  Bonds. 

3.  B'lspensing  iritii  Sureties  —  Executors  of 
Executrix — Advertisement  for  Creditors  —  Sum 
to  be  Retained  for  a  Year — Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  81.]— A  wife,  being  left 
the  sole  executrix  and  universal  legatee  and 
devisee  of  her  husband's  will,  died  a  few  "days 
later  without  proving  the  will.  Her  executors, 
after  advertising  for  creditois  of  the  husband's 
estate,  paid  all  his  known  debts  and  funeral 
expenses,  which  together  amounted  to  about  £76, 
his  estate  being  over  £16,000. 

On  the  wife's  executors  undertaking  to  retain 
for  one  year  the  sum  of  £300  out  of  the  hus- 
band's assets  to  meet  possible  claims,  adminis- 
tration of  his  estate  with  the  will  annexed  was 
granted  on  their  personal  bond  without  sureties. 

In  the  Estate  of  Harper,  [1909]  P.  88  ;  78 
[L.  J.  P.  33  ;  100  L.  T.  196  — Deane,  J. 

(b)  As  on  an  Intestacy. 

INo  raragiaphs  in  this  vol.  of  the  Digest.) 

(c)  Citation. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(d)  Creditors. 

4.  Grant  icitli  Will  Annexed  to  Creditor  hy 
As.sif/nmenf.] — Where  executors  renuuncetl  \n<>-. 
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II.  Grant   of   Letters   of  Administration — Con- 
tiniu'd. 

bate,  the  Court  granted  administration  cum 
testametito  a?uiexo  to  the  assignee  of  a  tlebt  ilue 
by  the  testator  to  a  creditor. 

In  the  Goods  of  R.  L.  Cosh,  dkceased,  25 
[T.  L.  R,  785  ;  53  Sol.  Jo.  755— Bigham,  Pres. 

(e)  Crown's  Rights. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

{i)  Cum  Testamento  Annexe. 

6.  Legatees  in  'I'ntsf — -A't»  Direction  to  Pay 
Debts  —  iVo  Executors  Appointed  —  Form  of 
Grant.~\ — A  testatrix  by  will  left  all  her  estate 
of  the  value  of  £2,2UU  to  two  persons  in  trust  to 
pay  the  income  to  her  husb;md  for  life,  and  she 
directed  that  after  his  death  her  estate  was  to  be 
divided  equally  among  her  four  children.  There 
was  no  appointment  of  executors,  and  no 
direction  to  pay  debts. 

Held — that  the  persons  named  as  trustees 
were  not,  in  the  absence  of  a  direction  to  pay 
debts,  executors  according  to  the  tenor,  and  that 
the  proper  form  of  grant  was  one  with  the  will 
annexed  to  them  as  universal  legatees  in  trust. 

In  the  Estate  op  Mackenzie,  [19U9]  P.  305  ; 
[2f)  T.  L.  R.  39— Deane,  J. 

(g)  De  Bonis  Non. 

6.  Outstandinn  Grant  —  Further  Grant  to 
Second  Ap2)licant — Coiiii  of  Probate  Act,  1 857  (20 
&21  Vict.  c.77),s.  7i.~\ — Letters  of  adnunistration 
had  been  granted  to  a  son  of  a  deceased  woman, 
who  was  entitled  to  a  share  of  an  estate  being 
administered  in  the  Chancery  Division.  Her 
personal  representative  was  a  necessary  party, 
but  the  son's  whereabouts  had  ceased  to  be 
known.  The  Court  allowed  a  further  grant  to 
go  under  sect.  H  of  the  Court  of  Probate  Act, 
1857,  to  her  daughter — the  only  other  next  of 
kin — on  the  applicant  swearing  the  belief  that 
her  brother  was  dead  or  beyond  the  seas,  and 
also  undertaking  to  jiay  into  Court  the  share  her 
brother  would  be  entitled  to  if  alive. 

In  the  Goods  of  Ellen   Saker,  deceased, 

[1909]    F.  233;  78  L.  J.  P.  85;  101  L.  T. 

400  ;  53  Sol.  Jo.  562— Deane,  J. 

(h)  Foreigners. 

[No  paragraphs  iu  this  \ol.  of  the  Digest.! 

(i)  Limited  Grants. 
[No  paragraphs  in  lliis  vol.  of  the  Digest.] 

(k)  Passing  Over. 

7.  Grant  to  Mother  Pa. s.sin;/  orer  Father.] — The 
('ourt  granted  administration  to  the  mother  of 
the  intestate  as  a  creditor,  passing  over  the 
father. 

In    the    Goods    of    Annie    May   Potbury, 
[deceased,  25  T.  L.  R.  440 — Bigham,  Pres. 

(1)  Presumption  of  Death  of  Next  of  Kin. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(m)  Renunciation  by  Next  of  Kin. 

8.  Itiijht  to  lirtrai-t  Uvini nciation — Practice.] 
^A    liusband  renounced   his  right   to   a   grant 


of  administration  to  his  wife's  estate,  and  such 
renunciation  was  duly  lodged  and  filed.  Shortly 
afterwards  lie  desired  to  revoke  his  renunciation 
and  intimated  his  intention  to  tlo  so  to  the 
solicitors  acting  for  a  creditor  of  the  deceased, 
but  they  nevertiieless  carried  iu  the  pajjcrs  into 
the  Probate  Registry  and  api>lied  for  and 
obtained  a  grant  of  administration  to  their  chent 
as  a  cretlitor,  passing  over  the  husband. 

Held — that  the  husband's  renunciation  having 
been  duly  lodged  and  filed,  the  Registrar  was 
bound  to  act  upon  it,  as  it  had  not  been  with- 
drawn in  the  proper  way,  namely,  by  an 
application  to  the  Court  for  leave  to  do  so. 

Decision  of  Deane,  J.  (100  L.  T.  863  ;  25 
T.  L.  R.  572)  aflirmed. 

Melville  v.  Ancketill,  25  T.  L.  R.  055— C.  A. 

(n)  Revocation  of  Grant. 

9.  Grant  Obtained  by  Fraud — DidianAgsets — 
Recocation  of  Grant — Bona  fide  Purchaser  of 
Assets  from  Administrator — Indian  Succession 
Act,  1865  {Act  X.  of  1865),  ss.  234,  262.]— 
Revocation  under  sect.  234  of  the  Indian  Suc- 
cession Act,  1865,  of  the  grant  of  letters  of 
administration  operates  only  from  the  date  of 
the  order  of  revocation. 

A  testator  died  in  England  in  1S98,  having  by 
his  will  devised  and  bequeathed  all  his  property 
to  the  plaintiffs  upon  certain  trusts.  Among 
other  property  the  testator  had  shares  in  the 
Bank  of  Bengal,  the  certificates  of  which  were 
in  the  hands  of  his  agent  in  Calcutta.  The 
plaintiffs  did  not  become  aware  of  the  existence 
of  these  shares  till  1903,  when  they  discovered 
that  the  testator's  agent  in  Calcutta  had  in  1902 
by  means  of  a  forged  power  of  attorney  obtained 
from  the  Court  of  Calcutta  a  grant  of  letters  of 
administration  to  the  testator's  property  in  India, 
and  that,  purporting  to  act  as  administrator,  he 
had  sold  and  transferred  to  the  defendant  certain 
of  the  shares  in  the  Bank  of  Bengal.  The  de- 
fendant was  a  bona  tide  purchaser  for  value 
without  notice.  In  1904  the  grant  of  letters  of 
administration  to  the  testator's  agent  was  revoked 
and  fresh  letters  of  administration,  with  the  will 
annexed,  were  granted  to  the  Administrator- 
General  of  Bengal  for  the  benefit  of  the  plaintiffs. 
In  an  action  by  the  plaintiffs  for  a  declaration 
that  they  were  entitled  to  recover  from  the 
defendant  the  shares  in  question  : — 

Held — that  the  action  failed,  as  under  the 
Indian  Succession  Act,  1865,  the  sale  by  the 
supi>ose<l  administrator  to  the  defendant  was 
valid. 

Ellis  v.  Elii.^  ([1905]  1  Ch.  613  ;  74  L.  J.  Ch. 
296  ;  53  W.  R.  617  ;  92  L.  T.  727— Warrington,  J.) 
distinguished. 

CRA8TER    r.  Thomas.    [1909]    2  Ch.  348 ;    78 
[L.  J.  Ch.  734  ;  101  L.  T.  66  ;  25  T.  L.  R.  659 

— Iseville,  J. 

III.  PROBATE. 

(a)  Costs. 

10.  Will  Propounded  by  Plaintiff  Pronounced 
against — Costs  out  of  the  Estate.] — The  plaintiff. 
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III.  Probate — Continued. 

a  niece  of  the  testator,  propounded  a  will  and  two 
codicils.  The  defendant,  a  natural  daughter  of 
the  testator,  propounded  a  later  will,  as  to 
which  the  plaintiff  pleaded,  inter  /ilia,  that  it 
had  been  obtained  by  the  undue  influence  of  the 
defendant  and  her  husband.  The  jury  found  in 
favour  of  the  will  propounded  by  the  defendant 
on  all  the  issues. 

Held — that  the  circumstances  attending  the 
inception  and  execution  of  the  will  propouuded 
by  the  defendant  were  such  as  to  justify  and 
require  the  investigation  made  by  the  plaint iiJ, 
and,  therefore,  that  the  costs  of  both  parties 
should  come  out  of  the  estate,  except  the  costs 
of  the  plea  of  undue  influence,  which  should  be 
paid  by  the  plaintiff  to  the  defendant. 
Levy  v.  Leo,  2.5  T.  L.  K.  717— Bigham,  Pres. 

11.  Reasonable  Gronndsfor  Inquir>i — Costs  Out 
of  Estate.'] — In  a  probate  action,  the  Court  being 
of  opinion  that  there  were  reasonable  grounds  for 
an  inquiry  : — 

Held — that  the  defendant  was  entitled  to  his 
general  costs  out  of  the  estate,  but  that,  having 
pleaded  undue  influence  without  any  justification 
and  failed,  he  must  paj^  the  costs  of  that  part  of 
the  case. 

Oldcoen  and  Another  r.   Tenniswood,  25 

[T.  L^  R.  82.5— Bigham,  Pres. 

(b)  Effect. 

[No  paragraiilis  in  tliis  vol.  of  the  Digest.] 

(c)  Executor  according  to  the  Tenor. 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

(d)  Executor  Misdescribed. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Foreign  Wills. 
See  Powers,  No.  4. 

(f)  Lost  WiU. 

12.  Will  Accidentallij  Bestvoyed — Press  Chpy 
of  Copy  of  Will.'] — The  testatrix  died  in  1872, 
and  her  estate  being  valueless  probate  of  her  will 
was  not  applied  for.  The  plaintiff,  her  executor, 
locked  the  will  in  his  safe,  and  in  1878  caused 
his  clerk  to  make  a  copy  of  the  contents  of  the 
will  in  copying  ink,  from  which  a  number  of 
copies  were  made,  and  the  original  copy,  having 
become  spoilt,  was  destroyed.  In  1883  a  fire 
occurred  at  the  plaintiff's  premises,  and  the  safe 
and  its  contents,  including  the  will  of  the  testa- 
trix, were  destroyed.  The  plaintiff  stated  that 
he  had  a  clear  recollection  of  the  original  will  and 
its  contents,  and  he  was  able  to  speak  with 
certainty  as  to  the  handwriting  of  the  testatrix 
and  of  one  of  the  attesting  witnesses,  and  that 
the  signature  of  the  second  attesting  witness  was 
not  in  the  same  handwriting  as  that  of  the  other 
two  names.  Both  of  the  attesting  witnesses  were 
dead.  Certain  property  having  fallen  in  to  the 
testatrix's  estate,  it  became  necessary  to  propound 
her  will.  The  Court  granted  probate  of  a  press 
copy  of  the  copy  of  the  will,  subject  to  certain 
clerical  errors  which  had  been  made  by  the 
plaintiff's  clerk  in  copying. 

Lafone  v.  Griffin,  25  T.  L.  K.   308— Bigham, 

r  Pres. 


(g)  Practice. 

13.  Proponnder  Benefitiny  by  Will  which  he 
has  B rafted — Burden  of  Proof— Kuotvlcdye  of 
Testa tri.r.] — Where  a  plaintiff  projiounds  a  will 
which  he  has  drafted  for  the  testatrix  and  under 
which  he  benefits  to  a  large  extent,  the  burden  is 
on  him  of  proving  that  the  document  in  question 
did  really  express  the  mind  and  intention  of 
the  testatrix,  that  she  was  conscious  when  she 
executed  it,  that  it  really  was  her  will,  and  that 
she  meant  it  to  be  the  expression  of  her  mind  and 
intention. 

Barry  v.  Butlin  (2  Moo.  P.  C.  480),  Fulton  v. 
Andreivs  (L.  R.  7  H.  L.  448),  and  Tt/rrell  v. 
Painton  ([1894]  P.  151)  followed  and  applied. 

Finny  v.  Govett  and  Others,  25  T.  L.  R. 

[186— C.  A. 

14.  Suninions — Service  —  Lenyth  of  Notice  — 
Prolate  {Contentions')  Rules,  1862,  r.  100— 
R.  S.  C,  Ord.  54,  r.  4  {e)—Jiidicatttre  Act,  1873 
(36  &  37  Vict.  c.  66),  ss.  16,  2Z— Judicature  Act, 
1875  (38  &  39  Vict.  c.  11),  s.  18.]— A  rule  in 
force  in  the  Court  of  Probate  at  the  time  of  the 
commencement  of  the  Judicature  Act,  1875,  is 
not  repealed  or  annulled  by  the  making  of  a  rule 
of  the  High  Coiu-t  dealing  with  the  same  subject- 
matter  which  does  not  expressly  apply  to  the 
Probate  Division. 

By  rule  100  of  the  Rules  of  the  Court  of 
Probate,  1862,  a  summons  in  a  probate  action  is 
to  be  served  one  clear  day  before  the  return 
thereof. 

Held— that  this  rule  is  still  in  force,  and  is 
unaffected  by  R.  S.  C,  Ord.  54,  r.  4  {e),  which 
requires  two  clear  days'  notice  to  be  given. 

In   re  Hailstone,  Hopkinson  v.   Carter, 

[  [1909]  P.  118  ;  78  L.J.  P.  55  ;  100  L.  T.  420  ; 

53  Sol.  Jo.  321.— C.  A. 


15.  Torn  W'dl — Missiny  Words  —  Paper  An- 
ne,red  to  Will7\ — Where  a  torn  will  is  admitted 
to  .probate,  missing  words  will  not  be  read  into 
the  will  by  the  Court,  but  when  proved  may  be 
contained  in  a  paper  attached  to  the  will. 

Gill  and   Another  r.  Gill  and  Another 

[and  the  Official  Solicitor,  [1909]  P. 

157  ;    78   L.  J.    P.   60  ;    100    L.    T.   861  ;    25 

T.  L.  R.  400  :  53  Sol.  Jo.  359— Deane,  J, 


(h)  Revocation  of  Probate. 

See  also  Wills,  Nos.  1,  4. 

16.  Practice — Ajfidarits  to  Lead  Citation  and 
Writ — Plaintiff  Tempoiarily  Out  of  Jurisdiction 
— Application  for  Leave  for  Plaintiff's  Solicitor 
to  Saiear  Aflidarits.] — Application  for  leave  for 
the  plaintitf 's  solicitor  to  swear  the  necessary  affi- 
davits to  lead  the  citation  and  writ  in  an  action 
for  revocation  of  probate — the  plaintiff  being 
temporarily  out  of  the  jurisdiction — refused. 

In  the  Estate  of  R.  Luke,  deceased,  25 

[T.  L.  R.  825  ;  53  Sol.  Jo.  734— Bigham,  Pres. 
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IV.  PAYMENT  OF  DEBTS  AND  DISTRI- 
BUTION  OF  ESTATE. 

(a)  Conveyance  of  Real  Estate. 

17.  Mortgage  by  Executor  being  aho  Residuary 
Legatee — Charge  on  Property  for  Legacy  to 
Another — Jlights  of  Legatee.] — A  testator,  who 
died  in  188.'>,  by  his  will  left  all  his  property  to 
his  four  sons  by  his  first  wife,  subject  to  a  charge 
for  a  legacy  in  favour  of  his  four  sons  by  his 
second  wife.  The  legacy  remained  unpaid.  The 
four  elder  sons  in  1  sttO  deposited  the  title  deeds 
of  part  of  the  property  with  a  bank  as  a  security 
for  an  advance,  and,  in  1889,  they  executed  a  form 
of  mortgage  of  the  property  to  the  bank.  The 
bank,  if  they  had  made  an  investigation  of  title, 
would  have  obtained  cognisance  of  the  will 
which  created  the  charge.  The  mortgagors 
practised  no  concealment. 

Held — tliat  as  the  four  younger  sons  were 
legatees  and  :iot  merely  creditors  and  as  the 
bank  had  constructive  notice  of  the  charge,  the 
claim  of  the  four  younger  sons  must  prevail  over 
the  mortgage  of  the  bank. 

Graham  v.  Drunnnond  ([1896]  1  Ch.  968  ;  65 
L.  J.  Ch.  472  ;  74  L.  T.  417  ;  44  W.  R.  596  ;  12 
T.  L.  R.  319 — Romer,  J.)  distinguished. 
The    Bank    of   Bombay    and    Another    v. 

[suleman   somji   and   others,  l.  r.   35 

Ind.  App.  130  ;  99  L.  T.  532  ;  24  T.  L.  R.  840  ; 
52  Sol.  Jo.  727— P.  C. 

(^b)  Insolvent  Estate. 
[No  paragraph.s  in  this  vol.  of  the  Digest.] 

(c)  Payment  of  Debts. 
See  also  Clubs,  No.  2. 

18.  Affiliation  Order  —  Death  of  Putative 
Father  —  Arrears  of  Maintenance  Unpaid  — 
Claim  for  Arrears  against  Putatire  Father's 
Estate  —  Bastardy  Laws  Amendment  Art,  1872 
(35  &  36  Vict.  c.  65),  s.  4.] — Where  an  affiliation 
order  has  been  made  directing  the  putative 
father  of  an  illegitimate  child  to  pay  a  weekly 
sum  to  the  mother  for  the  maintenance  of  such 
child,  and  the  father  dies  leaving  arrears  of  the 
sum  unpaid,  the  mother  cannot  recover  such 
arrears,  or  any  accruing  payments  from  the 
father's  estate. 

In    re    Harrington,    Wilder    r.    Turner. 

[1908]  2  Ch.  687  ;    78  L.  J.  Ch.  27  ;    99  L.  T. 

723  ;  72  J.  P.  501  ;  25  T.  L.  R.  3  ;  52  Sol.  Jo, 

855  ;  21  Cox,  G.  C.  709— Warrington,  J. 

19.  Capital  and  Income — Lump  Sum  payable 
by  Instalments  for  Occupation  of  House — Death 
of  Tenant  before  Instalments  Paid — Defraying 
Part  of  Debts  out  of  Income.]  —  Where  a  testator 
agreed  to  pay  a  lump  sum  by  instalments  for  the 
occupation  of  a  house,  and  died  before  the  instal- 
ments were  paid  : — • 

Held — that  they  were  payable  out  of  capital. 

The  rule  in  Allhusen  v.  Whittell  (  (1867)  L.  R. 
4  Eq.  295,  Wood,  V.-C.)  does  not  apply  to  an 
absolute  gift  with  executory  gift  over. 

In  ke  Hanbury,  Comiskey  r.  Hanbury.  [1909] 

[W.  N.  157  :   101  L.  T.  32  ;  25  T.  L.  R.  654  ; 

53  Sol.  Jo.  616— Eve,  J. 


(d)  Payment  of  Legacies. 

20.  Statute-barred  Debt  Due  to  Estate — Same 
Per.ion  Pesiduary  Legatee  (f  Debtor  and  Entitled 
to  Share  in  Pesiduary  Estate  of  Creditor — Bring- 
ing Debt  into  Account ?^  —  k.yN2i'a  sole  residuary 
legatee  of  a  man  who  owed  a  statute- barred  debt 
to  B.  A.  was  also  entitletl  to  a  share  in  B.'s 
residuary  estate. 

Held — that  A.  was  in  no  sense  a  debtor  to 
B.'s  estate,  and  need  not  bring  the  debt  into 
account. 

Courtenay  v.  Williams  ((1844)  3  Hare,  539  ; 
15  L.  J.  Ch.  204)  distinguished. 

Decision  of  Neville,  J.  (  [1908]  1  Ch.  850  ; 
77  L.  J.  Ch.  434  ;  98  L.  T.  834)  reversed. 

In  re  Bruce,  Lawford  r.  Bruce,  [1908]  2  Ch. 
[682  ;  78  L.  J.  Ch.  56  ;  99  L.  T.  704— C.  A. 

21.  Trust  for  Payment  of  Legacy  in  futuro  — 
Legacy  Duty  —  Interest  on  Legacy.]  —  The 
testator  by  his  will,  after  providing  for  the  sale 
and  conversion  of  his  residuary  estate  and  the 
payment  of  his  debts,  certain  legacies  and 
annuities,  and  also  all  estate,  legacy,  and  other 
duties  payable  in  respect  of  his  estate  and  in 
respect  of  the  legacies  and  annuities  payable 
under  his  will,  directed  that  his  trustees  should, 
at  such  time  or  times,  and  from  time  to  time  as 
they  should  think  fit,  but  nevertheless  as  soon 
after  his  death  as  circumstances  would  permit 
having  regard  to  the  amount  of  his  residuary 
estate  at  his  death  and  the  facilities  of  sale  and 
realisation,  and  having  regard  to  the  directions 
thereinbefore  contained,  set  apart  and  appro- 
priate out  of  the  residue  a  sum  as  nearly  as 
might  be  but  not  exceeding  £1,000,000,  to  be 
held  upon  trust  for  the  Whiteley  Homes  Trustees. 

Held — (1)  that  legacy  duty  in  respect  of  the 
bequest  to  the  Whiteley  Homes  Trustees  was 
payable  out  of  the  residuary  estate  and  not  out 
of  the  legacy  ;  and  (2)  that  as  the  legacy  was 
not  payable  at  any  definite  time  it  carried 
interest  from  the  end  of  a  year  after  the 
testator's  death. 

Decision  of  Eve,  J.  (100  L.  T.  920  ;  25  T.  L.  R. 
543  ;  53  Sol.  Jo.  503)  affirmed. 
In  RE  Whiteley,  Whiteley  v.  Bishop  op 

[London,  101  L.  T.  508  ;  26  T.  L.  R.  16— C.  A. 

22.  Legacy  to  Married  Daughter — Daughter 
Dying  beforeTcsttifor— 'Time  for  Ascertaining  Next 
ofKin—Xotional  Death— Wills  Act,  1837  (7  Will. 
4  i:  1  Vict.  c.  26),  .<.  33.]— A  testator  by  his  will, 
made  in  1871,  devised  freehold  houses  to  trustees, 
upon  trust  for  his  wife  for  life,  and  after  her 
death  upon  trust  for  sale  and  to  stand  possessed 
of  the  proceeds  in  trust,  in  the  events  which 
happened,  for  his  two  sons  and  his  daughter, 
H.  1.  The  testator  died  in  19U2  and  his  widow 
in  1903.  H.  1.,  the  wife  of  F.  I.,  had  two  sons 
born  in  1870,  who  survivcil  the  testator,  H.  I. 
died  in  1876  and  F.  I.  in  1899.  The  point  at 
issue  was  whether  the  next  of  kin  of  H.  I.  were 
to  be  ascertained  at  her  actual  death  in  1876,  or 
at  her  notional  death, under  sect.  33  of  the  Wdls 
Act,  1837,  in  1902,  immediately  after  that  of  her 
father. 
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IV.  Fa3nnent  of  Debts  and  Distribution  of  Estate 

—  Continued. 
Held— that  sect.  33  of  the  Wills  Act,  1837, 
applied,  and  H.  I.  must  be  deemed  for  the 
purposes  of  the  legacy  to  have  died  immediately 
after  the  testator,  her  father,  and  that  H.  I.'s 
sons  as  iier  then  nest  of  kin  were  entitled  to 
take  out  representation  to  her  estate. 

In  re  Allen's   Trusts,   [1909]    W.  N.   181 

r— Neville,  J. 

23.  Interest  on  Legacy — Date  from  whicli  Pay- 
ahle.'] — A  testator  left  the  income  of  his  residuary 
estate  to  .J.  for  her  life,  and  directed  his  trustees 
at  her  death  to  convert  into  money  his  residuaiy 
estate  and,  after  payment  of  testamentary  ex- 
penses, to  pay  in  the  first  place  £1,000  free  of 
duty  to  M.  J.  died  within  a  month  after  the 
testator's  tieath. 

Held — that  the  legacy  to  M.  carried  interest 
from  the  date  of  J.'s  death,  and  not  only  from 
twelve  months  after  the  testator's  death. 

Ix  RE  White,  White  t.  Shenton,  128  L.  T. 
fJo.  150— Joyce,  J. 

(e)  Possible  Future  Liabilities. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Bight  of  Betainer. 

24.  Bight  to  Betain  Simple  Contract  Deht  against 
Specialty  Debt — Belt  to  Partnership — Hinde 
Palmers  Act,  1869  (32  &  33  Vict.  c.  46)— J?.  S.  C, 
Ord.  48a,  rr.  1  and  10.] — An  executor  of  an  hisol- 
vent  estate  claimed  to  retain  a  simple  contract 
debt  due  by  the  estate  to  a  firm  of  which  he  was 
a  partner  against  a  specialty  debt  due  by  the 
estate  to  the  defendant. 

Held — that  the  executor's  right  to  retain  a 
partnership  debt  was  not  affected  by  R.  S.  C.  Ord., 
48a,  and  that  (the  cases  and  practice  of  the 
Chancery  Division  for  the  last  twenty  years 
being  followed  with  reluctance)  the  executor  had 
no  right  to  retain  the  simple  contract  debt 
against  the  specialty  debt. 

Qiifsre,  whether  there  is  any  distinction  in 
principle  between  the  executor's  right  to  prefer 
creditors  and  his  right  to  retain  his  own  debt. 

In  re  Samson,  Bobbing  v.  Alexander QllQaGl  2 
Ch.  584  ;  76  L.  J.  Ch.  21  ;  95  L.  T.  633— C.  A.) 
considered. 

In  re  .Iennes,  Oetzes  r.  Jennes,  53  Sol.  Jo. 

[376— Neville,  J. 

(g)  Testamentary  Expenses. 
See  Wills,  No.  34. 

(h)  Specific  Legacies. 

26.  Specific  Legacy — T'pJicep  between  Death  of 
Testator  and  Assent  by  Executor — Liability  (if 
Legatee.] — The  cost  of  the  upkeep  of  a  specific 
legacy  between  the  death  of  the  testator  and  the 
assent  by  the  executor  must  be  borne  by  the 
specific  legatee  and  not  by  the  residuary  estate. 

In  re  Pearce,  Crdtchley  v.  Wells,  [1909] 

[1  Ch.  819  :  78  L.  J.  Ch.  484  ;  100  L.  T.  699  ; 

25  T.  L.  K.  497  :  53  Sol.  Jo.  419— Eve.  J. 


26.  Specific  Legacy  of  Shares — Transfer  by  Exe- 
cntors — Discovery  of  Later  Codicil— Berocation 
of  Probate — Fresh  Grant — Executors'  Assent — 
Becovery  of  Intermediate  Dividends.] — A  testa- 
trix by  her  will  and  codicils  bequeathed  speci- 
fically her  shares  in  a  company  to  two  daughters 
and  the  trustees  of  a  third  daughter  in  three 
equal  parts.  The  executors  proved  the  will  and 
codicils  and  transferred  the  shares  to  the  two 
daughters,  retaining  those  of  the  third  daughter 
as  her  trustees.  Three  years  afterwards  a  later 
codicil  was  discovered  revoking  the  above  be- 
quest and  bequeathing  the  shares  in  four  equal 
parts  to  the  three  daughters  and  to  a  son,  C. 
The  original  probate  having  been  revoked,  pro- 
bate was  granted  afr(>sh  to  the  same  executors, 
who  assented  to  the  four  specific  legacies.  C. 
claimed  to  recover  one  fourth  of  the  dividends 
on  the  shares  since  the  testatrix's  death  as  well 
as  one  fourth  of  the  shares. 

Held — that  the  executors  having  assented  to 
specific  legacies,  they  vested  in  the  actual  lega- 
tees as  from  the  testatrix's  death,  that  the 
executors'  assent  could  not  be  qualified  so  as  to 
relieve  the  intermediate  misapplication  of  divi- 
dends, and  that,  therefore,  C.  could  recover  at 
law  the  dividends  paid  to  his  sisters  in  respect  of 
the  shares  to  which  he  was  entitled. 

In  re  West,  West  r.  Roberts,  [1909]  2  Ch. 
[180  ;  78  L.  J.  Ch.  559  ;  101  L.  T.  375— 

Eady,  J. 

V.  POWERS  AND  LIABILITIES. 
(a)  Carrying  on  Business. 
&«  Wills,  No.  44. 

(b)  Liabilities. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Powers. 

27.  Derive  to  Trustees  upon  Trust  for  Sale — 
Heirs  of  Trustees  not  Mentioned  —  Sale  by 
Executors  of  last  Surnring  Trustee — No  New 
Tru.Htees  Appointed  —  Conveyancing  Act,  1 881 
(44  &  45  Vict.  c.  41),  s.  30.] — A  testator  devised 
real  estate  to  his  four  executors,  but  without 
adding  "and  their  heirs,"  upon  trusts  for  sale 
with  power  to  postpone  sale  and  to  lease.  The 
will  also  declared  that  "my  trustees"  should 
signify  the  trustees  or  the  trustee  for  the  time 
being  of  the  will.  The  executois  of  the  last 
surviving  trustee  contracted  to  sell  part  of  the 
estate,  but  the  purchaser  required  that  new 
trustees  should  be  appointed  to  convey  the 
property. 

Held — that  sect.  30  of  the  Conveyancing  Act, 
1881,  gave  to  the  legal  personal  representatives 
no  powers  beyond  those  given  to  the  heir,  and 
that,  as  the  heirs  of  the  trustees  were  not  men- 
tioned in  the  will,  the  property  could  only  be 
sold  by  the  trustees  named  or  by  newly  appointed 
trustees. 
In  re  Crunden  and  Mettx's  Contract,  [1909] 

[1  Ch.  690;    78  L.  J.  Ch.  396  ;    100  L.  T.  472 

— Parker,  J. 

VI.  ACTION  FOR  ADMINISTBATION. 

[\o  ii.ai-agi'aphs  in  this  vol.  of  the  Digest.] 
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EXECUTORY   DEVISE. 

See  Trusts;  Wills. 


EXHUMATION    OF    HUMAN 
REMAINS. 

See  liuRiAL  AND  Cremation. 


EXPLOSIVES. 

[No  paraKraphs  In  this  vol.  of  the  Dl^'est.] 


EXPULSION   ORDER. 


See  Aliens. 


EXTORTION. 

See  Ckijiinal  Law. 


EXTRADITION    AND 

FUGITIVE   OFFENDERS. 

See   also   Ceiminal    Law    and    Pro- 
cedure. 


EXTRAORDINARY 

TRAFFIC. 

See  Highways. 
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T.  Definitions      .... 
II.  Employment 222 

[No  paragrapli.s  in  this  vol.  of  the  Digest.] 

III.  Machinery      .... 

IV.  Means  of  Escape  from  Fire 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

V.  Sanitation  and  Ventilation 

[No  paragraphs  in  this  vol.  ol  Uie  Digest.) 

VI.  Underground  Bakehouses     , 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

And  .tee  Master  and  Servant. 
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I    DEFINITIONS. 

1.  "  Factory" — Adapt imj  for  Sale — I?a(/  Sort- 
ing— "  S/iaker"  —  Factonj  and  Workshop  Act, 
I'JOl  (1  E(l\v.  7,  c.  22),  .s. 'l4'.>.]— On  certiiiii  pre- 
mises rags  wert'  sortecl  l)y  hiuid,  and,  after  being 
soiletl,  were  sold  wholo.sale  U)  manufacUiiers  of 
sluiddy  or  nianufaetnrers  of  paper.  An  exceed- 
ingly small  pro|)ortionof  the  rags  were  occasion- 
ally passed  tlirough  a  "  shaker"  to  remove  dust 
and  dirt,  the  "shaker"  being  driven  by  an 
electric  motor,  these  rags  being  afterwards  sorted 
by  hand  like  the  rest. 

Held — that,  as  this  did  not  constitute  a 
manufacturing  process  or  an  adai)ting  for  sale 
within  the  meaning  of  sect.  149  of  the  Factory 
and  Workshop  Act,  11)01,  the  premises  were  not 
a  factory  within  the  meaning  of  that  section. 
Pateeson  r.  Hunt,  loi  L.  T.  571  ;  73  J.  P.  496 

[— Div.  Ct. 

ir.  EMPLOYMENT. 

(No  par.iLjniiihs  in  this  vol.  of  the  Digest.] 

HI.  MACHINERY. 

2.  Dangei-ovs  Machinery — Ahsence  of  Fencing 
— JJodily  Injury — Limit  of  Time  for  Tuhiiig  Pro- 
ceedings— Factory  and  Workshop  Act,  1901  (1 
Edw.  7,  c.  22),  ss.  13.")  (1),  13(;,  146  (1).]— Sect. 
135  of  the  Factory  and  Workshop  Act,  1901, 
provides  that  if  a  factory  is  not  kept  in  con- 
formity with  the  Act  the  occupier  .shall  be  guilty 
of  an  offence.  Sect.  13(j  provides  that  if  any 
person  suffers  bodily  injurj'  in  consequence  of 
the  occupier  neglecting  to  observe  any  provision 
of  the  Act  the  occupier  shall  be  guilty  of  an 
offence. 

An  information  was  laid  on  October  24th, 
1907,  by  a  factory  Inspector  against  the  occupiers 
of  a  factory  for  not  having  a  dangerous  machine 
securely  fenced,  whereby  a  person  suffered  bodily 
injury  on  July  31st,  1907.  The  inspector  had  on 
January  21st,  1907,  visited  the  factory  and  found 
the  machine  unfeuced,  and  cautioned  the  mana- 
ger. The  occupiers  neglected  to  fence  the 
machine,  and  It  was  still  unfenced  on  July  31st, 
1907,  and  in  consequence  the  person  in  question 
suffered  bodily  injury. 

Held — that  the  offence  created  by  sect.  136  of 
the  Act  was  an  entirely  separate  offence  from 
that  created  by  sect.  135,  and  that,  therefore,  the 
proceedings  were  not  out  of  time  under  sect.  146 
(1),  as  the  information  had  been  laid  within 
three  months  after  the  date  at  which  the  offence 
charged  came  to  the  knowledge  of  the  inspector. 
R.  r.  Taylor,  [1908]  2  K.  B.  237  ;  77  L.  J.  K.  B. 

[531 ;  98  L.  T.  754  ;  72  J.  P.  238  ;  21  Cox, 
C.  C.  592— Div.  Ct. 

3.  Unfenced  Flywheel — Cont inning  Offence — 
Limitation  of  Time  for  Proceedings — Discovery 
of  Offence — Factor//  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),*.*.'l0, 17, 14t).]— The  appellant, 
an  inspector  of  factories,  visited  the  respondents' 
factory  in  May,  1905,  and,  finding  that  the  fly- 
wheel of  an  engine  was  not  securely  fenced  as 
recjuired  by  sect.  10  of  the  Factory  autl  Workshop 
Act,  1901,  he  retjuired  them  to  fence  it  properly. 
He  again  visited  the  factory  on  March  12th,  1908, 
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III.  Machinery — ContUmed. 
and,  tindiug  that  the  same  wheel  was  not  securely 
fenced,  he  again  required  them  to  fence  it. 
Finding  it  on  a  third  visit  on  July  1st,  1908, 
still  not  securely  fenced,  he  laid  an  informa- 
tion on  July  22nd,  1908,  against  the  respondents 
in  respect  "thereof.  The  justices  dismissed  the 
information  on  the  ground  that  the  information 
had  not  been  laid  within  three  months  after  the 
date  at  which  the  offence  came  to  the  appellant's 
knowledge. 

Held — that  there  was  a  continuous  series  of 
offences  in  not  securely  fencing  the  flywheel  ; 
that  the  offence  for  which  the  respondents  were 
convicted  was  discovered  on  July  1st,  1908  ;  and 
that  the  justices  were  therefore  wrong  in  dis- 
missing the  information  on  the  ground  that  it 
had  not  been  laid  in  time. 
Verney  v.  Mark  Fletcher  and  Sons,  Ld., 

[1909]    1    K.  B.  444;     78    L.  J.  K.  B.  292; 

100  L.  T.  348  •  73  J.  P.  131  ;  25  T.  L.  R.  248— 

Div.  Ct. 

IV.  MEANS  OF  ESCAPE  FKOM  FIRE. 

|Ko  jiamgiaphs  in  tliis  \ol.  ot  the  l>igest.] 

V.  SANITATION  AND  VENTILATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.  J 

VI.  UNDERGROUND  BAKEHOUSES. 

[Xo  paragi-aplis  in  this  vol.  of  tlie  Digest.] 


FACTORS. 

See  Agency  ;  Bailments. 


FAIRS. 

See  Markets  and  Fairs. 


FALSE   IMPRISONMENT. 

See  Trespass. 


FALSE  WARRANTY. 

See  Food  and  Drugs. 


FALSIFICATION     OF 

ACCOUNTS. 

Se.e  Criminal  Law  and  Procedure. 


FAMILY  ARRANGEMENT. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

FENCES. 

See  Boundaries  and  Fences. 

FER^E    NATUR>E. 

See  Animals. 


FEROCIOUS  ANIMAL. 

See  Animals  ;  Negligence. 


FALSE   PERSONATION. 

See  Criminal  Law  and  Procedure. 

FALSE   PRETENCES. 

See  Criminal  Law  and  Procedure. 

FALSE   STATEMENT. 


FERRIES. 

[X'«  laragiaphs  in  this  vol.  of  the  Digest.] 

FERTILIZERS  AND 

FEEDING  STUFFS. 

See  Agriculture. 

FIERI   FACIAS. 

See  Practice  and  Procedure. 


See  Elections 
Mistake. 


Misrepresentation  ; 


FINES. 

See  Copyholds  ;  Real  Property. 

FIRE,   ESCAPE   FROM. 

See  Factories  and  Workshops. 

FIRE,   LIABILITY   FOR. 

See  Negligence  ;  Railways, 


225 


FISHERIES. 


226 


FIREARMS. 

See  Criminal  Law. 

FIRE   BRIGADE. 

See     Negligence,    No.     15 ; 
Health. 


FIRE    INSURANCE. 

See  Insukance. 

FIRST  FRUITS. 

See  Ecclesiastical  Law. 
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L  Unlawful  Angling     .        .        .    225 

[No  pai-agraphs  in  this  vol.  of  the  Digest.] 

IL  Fishing  Rights    ....    225 

IIL  Salmon  Fishery  Acts.  .  .  225 
(ci)  Fishery  Districts  .  .  .  225 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Illegal  Instruments     .         .         .     225 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Offences  Generally      .         .         ,     225 
[No  paragraphs  In  this  vol.  of  the  Digest.] 

IV.  Oyster  Beds 225 

V.  Sea  Fisheries       .        .        .        .226 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  UNLAWFUL  ANGLING. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  FISHING  EIGHTS. 

1.  Liihc — Jiilanil  Lalie — .V(*  Puhlic  Right  to 
Fish — Lough  Xeagh.'] — There  is  no  public  right 
of  fishing  in  an  inland  non-tidal  lake. 

O'Neill  v.  Johnston,  [1908]  1  I.    R.   358— 

Ross,  J. 
Affirmed  [1909]  1  I.  R.  237,  G.  A.,  Ireland. 

III.  SALMON  FISHERY  ACTS. 

(No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(a)  Fishery  Districts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(b)  Illegal  Instruments. 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(c)  Offences  Generally. 

[No  laiauiiiphs  in  tlii.s  vol.  ol  Hit-  Digfbl.] 

IV.  OYSTER  BEDS. 

See  uUo  Crown  Practice,  No.  1. 

2.  Sewage  Polhttion — Xuuance — Common  Law 
or  PreKcrijitiie  Rij/ht  tit  Dj^-.harge  Sewage  into 

y.D,. 


Sea.'] — In  answer  to  an  action  by  the  owner  of 
an  oyster  fishery  for  an  injunction  to  restrain  a 
municipal  corporation  from  discharging  un- 
treated sewage  into  tidal  waters  so  as  to 
pollute  the  plaintiff's  oyster  beds,  the  defen- 
dants {)leadod  that  they  had  a  right  both  at 
common  law  and  by  prescription  tu  discharge 
tiieir  sewage  into  the  sea. 

Held — on  the  authority  of  Foster  v.  War- 
hU)igton  Urban.  Listrict  Council  (J^VMCy]  1  K.  B. 
G18';  75  L.  J.  K.  B.  574  ;  70  J.  P.  233  ;  54  W.  R. 
575  ;  94  L.  T.  87G  ;  22  T.  L.  U.  421  ;  4  L.  G.  R. 
735 — C.  A.)  that  the  defendants  had  no  right  to 
discharge  sewage  into  the  sea  so  as  to  cause  a 
nuisance,  and  that  an  injunction  ought  to  be 
granted. 

Decision  of  Eve,  J.  (72  J.  P.  404)  affirmed. 

Owen  r.  Faversham  Corpoeation,  73  J.  P. 

[33— C.  A. 
V.  SEA  FISHERIES. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.) 
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I.  SALE   OF   FOOD   AND  DRUGS  ACTS. 

(a)  Administration  and  Procedure. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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1.  Sale  of  Food  and  Drugs  Acts— Continued. 
(b)  Analysis. 

1.  Milk  —  Analyst's  Certificate —  Certificate 
OUained  in  Other  Proceedings — Prosecution  hy 
a  Member  of  the  Public — Sale  of  Food  and  Drugs 
Acts,  1875  (38  &  39  Vict.  c.  63),  and  1899  (62  & 
63  Vict.  c.  51).] — P.,  a  retail  dealer  of  milk,  was 
prosecuted  and  convicted  under  the  Sale  of  Food 
and  Drugs  Acts  for  selling  adulterated  milk. 
This  milk  was  purchased  by  her  innocently  from 
a  wholesale  dealer  named  B.,  and  was  sold  by 
her  in  the  same  condition  as  she  obtained  it 
from  B,  P.  brought  a  prosecution  against  B., 
and  gave  in  evidence  the  analyst's  certificate 
that  had  been  used  in  the  prosecution  against 
herself,  but  slie  did  not  obtain  any  certificate  on 
her  own  behalf.  No  copy  of  any  certificate  was 
served  on  B.  along  with  the  summons.  On  a 
motion  to  make  absolute  a  conditional  order  for 
certiorari  to  bring  up  and  quash  a  conviction 
against  B.  : 

Held — the  conviction  must  be  quashed,  as  the 
analyst's  certificate  must  be  obtained  by  every 
prosecutor,  whether  private  or  olEcial. 

R.  (Bakey)  r.  Mahony,  [1909]  2  1.  R.  490;  43 
[1.  L.  T.  263— Div.  Ct.,  Ireland. 

2.  Milh — Sample  bearing  Wrong  Date — Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vict. 
c.  63),  s.  14.] — A  farmer  having  been  convicted 
of  an  offence  under  the  Sale  of  Food  and  Drugs 
Acts,  inasmuch  as  he  had  sold  milk  defective  in 
quality,  brought  a  suspension  on  the  ground 
that  the  sample  analysed,  upon  which  the  con- 
viction had  been  obtained,  bore  the  date  of  the 
day  preceding  the  day  of  the  alleged  offence. 

Held — that  as  the  only  object  of  the  date  on 
the  sample  was  identification,  and  as  the  question 
of  the  identification  of  the  sample  analysed  with 
that  purchased  from  the  accused  was  a  question 
of  fact,  which  could  not  be  reopened,  the  bill  of 
suspension  must  be  refused. 

Howe  r.  Knowles,  [1909]   S.   C.  (J.)  61  ;  46 
[Sc.  L.  R.  881— Ct.  of  Justy. 

(c)  Offences. 

3.  Sale  to  Prejudice  of  Purchaser — Paregoric 
Askrd  For — Substitute  Supplied — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  ss. 
6,  8.]— The  servant  of  the  respondent,  who  was 
a  chemist,  on  being  asked  by  the  appellant  for 
paregoric,  sold  to  him  a  substance  containing 
only  half  the  amount  of  alcohol  which  should 
be  present  in  a  genuine  sample  of  paregoric,  and 
containing  no  tincture  of  opium,  which  is  an 
essential  constituent  according  to  the  formula 
given  in  the  British  Pharmacopotia.  The  bottle 
was  labelled  "  Paregoric — Poison,"  but  the 
word  "  poison  "  had  been  struck  out  in  pencil 
and  the  word  "  substitute  "  added  in  pencil.  On 
the  hearing  of  an  information  against  the 
respondent  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  paregoric  not  of 
the  nature,  substance,  and  quality  demanded,  it 
was  proved  that  paregoric  was  not  sold  because 
the  respondents  servant,    beiug  an    unqualified 


assistant,    could  not  sell  poison  without    com- 
mitting an  offence  against  the  Pharmacy  Acts. 

Held,  on  the  special  facts — that  there  was 
no  snle  to  the  prejudice  of  the  purchaser,  and 
that  therefore  the  respondent  had  not  com- 
mitted the  offence  charged. 
BUNDY  r,  Lewis,  99  L.  T.  833  ;  72  J.  P.  489  ; 
[7  L.  G.  R.  55— Div.  Ct. ' 

4.  Milk — Pifusal  to  Sell  to  Inspector — Skimmed 
Milk — Requirement  of  Label — Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  17— 
Sale  of  Food  and  Drugs  Act,  1899  (62  &63  Vict. 
c.  51),  s.  11. — The  appellant  was  summoned 
under  sect.  1 7  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  for  refusing  to  sell  to  an  inspector  for  the 
purpose  of  analysis,  milk  which  he  (the  appel- 
lant) was  exposing  for  sale.  The  inspector  had 
asked  for  new  milk  out  of  a  particular  can,  and 
the  appellant  thereupon  upset  all  the  milk  from 
it  into  the  road.  The  can  contained  skimmed 
milk  which  the  appellant  alleged  he  was  about 
to  deliver  to  persons  who  were  his  regular  cus- 
tomers for  skimmed  milk.  The  can  did  not  bear 
any  label  or  mark  stating  that  it  contained 
skimmed  milk. 

HELD^that  the  can  did  not  require  to  be 
labelled  "skimmed  milk,"  as  sect.  11  of  the  Sale 
of  Food  and  Drugs  Act,  1899,  does  not  apply  to 
milk  carried  round  for  sale  in  an  ordinary  can, 
but  only  to  condensed  milk,  and  that  as  there 
was  no  evidence  that  the  appellant  was  exposing 
the  milk  for  sale  as  new  milk  he  could  not  be 
convicted. 

French  r.  Card,  101  L.  T.  428  ;  73  J.  P.  389  ; 
[7  L.  G.  R.  890— Div.  Ct. 

5.  Cofi'ce — Adulteration — Mixture  of  Chicory 
and.  Coffee — Label — Sale  of  Food  and  Drugs 
Act,  [1875  (38  &  39  Vict.  c.  63),  s.  6.]  The 
appellants'  were  summoned  for  selling  to  the 
prejudice  of  the  purchaser  coffee  adulterated 
with  74  per  cent,  of  chicory.  It  was  proved  that 
an  inspector  on  asking  for  half  a  pound  of  coffee 
was  supplied,  at  the  price  of  \\d.,  with  half  a 
pound  of  a  mixture  of  which  74  per  cent,  was 
chicory  and  26  per  cent,  was  coffee,  and  with  two 
coupons  entitling  him  to  certain  other  articles. 
The  article  sold  was  labelled  '•  Coffee  Mixture," 
with  the  words  "  Sold  as  a  mixture  of  chicory  and 
coffee,"  in  small  print.  The  inspector's  attention 
was  not  drawn  to  the  label  prior  to  the  sale.  The 
magistrates  held  that  the  offence  charged  had 
been  committed,  and  that  as  in  their  opinion  the 
chicory  had  been  added  fraudulently  to  increase 
the  weight  and  bulk  of  the  article  sold,  the  label 
afforded  no  protection  to  the  appellants. 

Held — that  there  was  evidence  to  justify  this 
finding. 
Star  Tea  Co.  v.  Neale,  73  J.  P.  511— Div.  Ct. 

6.  Cream  —  Use  of  Preservatives — Injurious  to 
Children  and  Invalids — Uninjurlous  to  Adults — 
Sale  of  Food  and  Drugs  Act,  1875  (38  k,  39 
Vict.  c.  63),  s.  3.] — The  appellant  was  convicted 
for  selling,  contrary  to  sect.  3  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  a  pot  of  cream 
mixed   with    Loracic  acid  so  as    to    render    the 
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I.  Sale  of  Food  and  Drugs  Act— Cuiitinved. 

article  injurious  to  health.  The  cream  was  sold 
as  cream,  and  there  was  a  statement  on  the 
label  that  the  cream  contained  a  small  (juantity 
of  preservatives  to  retard  sourness.  No  indica- 
tion beyond  the  label  was  given  to  the  pur- 
chaser as  to  the  composition  of  the  cream.  It 
was  j)roved  that  jjrescrved  cream  was  harmless 
to  a  normal  adult  in  ordinary  ({uantitics  when 
containing  only  a  proportion  of  boracic  acid  to 
the  extent  contained  in  the  sample  of  which 
complaint  was  made,  namely,  0"313  per  cent., 
but  that  it  was  injurious  to  the  health  of  children 
and  invalids. 

IIkld — that  the  justices  having  found  as  a 
fact  thnt  the  cream  was  injurious  to  a  sub- 
stantial portion  of  the  community,  and  no  notice 
beyond  that  above  indicated  having  been  given 
to  the  purchaser  as  to  the  composition  of  the 
cream,  the  conviction  must  be  affirmed. 

CtJLLEN  r.  McNair,  99  L.T.  358  ;  72  J.  P.  376  ; 

[24  T.  L.  R.  692  ;  6  L.  G.  R.  753  :  21   Cox, 

C.  C.  682— Div.  Ct. 

d)  Taking  Samples. 
.Si'e  also  Xo.  2,  .supra. 

7.  Procurement  of  Sample  by  Asshtant 
Iti.s/wctur — Proceeding.^!  bu  In-tpector^-Milk — 
Sale  of  Food  and  Drug.^  Act  Amendment  Act, 
1879  (42  &  43  Vict.  c.  30),  .9.  3.]— An  assistant 
inspector  of  weights  and  measures  having  by 
direction  of  the  appellant  taken  a  sample  of 
milk  in  the  course  of  its  delivery  by  the  respon- 
dents to  the  purchasers,  the  sample  was  sub- 
mitted to  the  public  analyst  by  the  appellant, 
who  was  an  inspector  under  the  Sale  of  Food 
and  Drugs  Acts,  and  was  found  to  be  deficient 
in  milk  fat  to  the  extent  of  about  9  per  cent. 
An  information  was  then  laid  against  the  respon- 
dents for  selling  the  milk  without  disclosure  of 
the  alteration,  the  proceedings  being  instituted 
and  carried  on  by  and  in  the  name  of  flie 
appellant. 

Held — that  as  the  appellant  had  procured 
the  sample  through  the  agency  of  the  assistant 
inspector,  the  proceedings  were  rightly  instituted 
and  carried  on  by  and  in  the  name  of  the 
appellant. 

Tylee  v.  Dairy   Supply  Co.,  Ld.,  98  L.  T. 

[867  ;  72  J.  P.  132  ;  6  L.  G.  R.  422  ;  21  Cox, 

C.  C.  612- Div.  Ct. 

(e)  Warranties. 

8.  Verbal  Renewal  of  Contract  to  Supply  Pure 
Milk — Xothing  Said  as  to  Quality — Bclirery  an, 
Before — Similar  Label  Stating  Milk  to  be  Pure 
—Sale  of  Food  and  Drugx  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  25.] — By  a  contract  in  writing 
dated  December  7th,  1907,  entered  into  between 
the  appellant  and  a  firm  at  Boscombe,  the  latter 
agreed  to  sell  to  the  appellant  a  specified  quan- 
tity of  warranted  pure  new  milk  daily  to  March 
31st,  1908.  Between  those  dates  milk  was 
supplied  to  the  appellant  under  that  contract, 
and  to  each  churn  of  milk  delivered  to  him  was 
attached  a  label  stating  inter  alia  that  the  milk 


was  pure  new  milk.  After  March  31st,  1908,  the 
firm  at  Boscombe  continued  to  supply  the  appel- 
lant under  a  verbal  arrangement,  nothing  being 
said  as  to  the  quality  of  milk  to  i)C supplied,  but 
to  each  churn  supplied  thereafter  there  was  as 
before  a  label  attached  similar  to  that  already 
mentioned,  stating  the  milk  to  be  pure  new  milk. 
In  proceedings  ag.iiiist  the  appellant  under  the 
Sale  of  Food  and  Dings  Act,  1875,  the  appellant 
relied  on  the  label  as  a  warranty.  The  magis- 
trate convicted  the  appellant,  being  of  opinion 
that  the  label  attached  to  the  churn  did  not  form 
part  of  a  contract  between  the  appellant  and  the 
Boscombe  firm,  and  that,  therefore,  it  did  not 
constitute  a  written  warranty  within  sect.  25  of 
the  Act. 

Held — that  the  label  attached  to  each  churn 
was  a  sufficient  warranty,  and  that,  therefore,  the 
appellant  was  entitled  to  the  protection  of 
sect.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875. 

Lewis  c.  Weatuekitt,  loO  L.  T.  367  ;  73  J.  P. 
[164  ;  25  T.  L.  R.  226  ;  7  L.  G.  R.  502— Div.  Ct. 

II.  SALE   OF   UNSOUND   MEAT. 

(a)  Generally. 

[Xo  paragraplis  in  tliis  vol.  of  the  Digest.] 

(b)  In  London. 

[Xo  paragraphs  in  this  vol.  of  the  Digest] 

III.  SALE  OF  BREAD. 

9.  Sale  Otherioixe  t/ian  by  Weight — ^^  Fancy 
Bread  " — Difference  in  Size  and  Shape  but  not  in 
Quality— Bread  Act,  1836  (6  &  7  Will.  4,  c.  37), 
•s.  4.] — To  constitute  "  fancy  bread"  within  the 
meaning  of  sect.  4  of  the  Bread  Act,  1836,  it  is 
not  essential  that  the  bread  sold  under  that 
description  should  differ  in  quality  from  ordinary 
bread.  If  bread  is  sold  of  a  size  and  shape  un- 
mistakably different  from  an  ordinary  loaf,  there 
is  evidence  on  which  justices  can  properly  find 
that  it  is  "  fancy  bread." 

Bailey  r.  Barsby,  [1909]  2  K.  B.  610;  78 
[L.  J.  K.  B.  974  :  100  L.  T.  370  ;  73  J.  P. 
138  ;  25  T.  L.R.224  ;  7  L.  G.  R.  381— Div.  Ct. 

10.  Time  of  Weighing — No  Weighing  in  Pre- 
sence of  Cu.itomer — Prerioux  Weighing  iv/th  Pefer- 
ence  to  the  Sale — Cu,itomer  Gcttiw^  Overweight — 
Bread  Act,  1836  (6  &  7  Will.  4,  c.'37),  s.  4.]— The 
appellants,  who  wei'e  bakers  and  sellers  of  bread, 
were  summoned  for  selling  bread  otherwi.sc  than 
by  weight,  contrary  to  sect.  4  of  the  Bread  Act, 
1836.  It  was  proved  that  the  man  in  charge  of 
the  appellants'  shop  had  served  a  customer  who 
asked  for  a  3^.  best  cottage  loaf  with  a  loaf 
which  was  not  fancy  bread,  and  for  which  she 
paid  id.  When  the  loaf  was  handed  to  the 
customer  it  had  round  it  a  band  on  which  ap- 
peared the  words  :  "  Blackledge"s  fancy  bread, 
3</.  and  \\d.  per  loaf  (2d.  i>er  lb.)  always  over- 
weight, varying  according  to  fluctuations  in 
price  of  flour."  The  loaf  wa.*;  not  weighed  in  the 
presence  of  the  customer,  but  it  in  fact  weighed 
1  lb.  11|  oz.,  and  at  some  time  before  the 
customer  entered  the  shop  it  had  been  weighed 
and  the  band  hafl  been  placed  round  it  by  the 


231 


FOOD  AND  DRUGS. 


232 


III.  Sale  of  Bread — Continued. 
manager  of  the  shop.  In  the  ordinary  course  of 
business,  each  morning:  the  manager  weighed 
each  loaf  himself,  and  if  it  exceeded  IJ  lbs.  put 
on  it  a  band  similar  to  the  one  in  question. 
There  was  no  dispute  that  at  the  price  charged 
the  loaf  need  not    have    weighed    more    than 

1  lb.  8  oz. 

Held — that  the  Act  was  not  meant  to  prevent 
people  from  getting  a  few  ounces  overweight, 
and  that,  there  having  been  a  weighing  with 
reference  to  the  sale,  the  appellants  had  com- 
mitted no  offence. 
Blackledge  and  Sons,  Ld.  r.  Bolshaw,  72 

[J.  P.  383  :  99  L.  T.  60  ;  24  T.  L.  R.  696  ;  6 
L.  G.  R.  885  ;  21  Cox,  C.  C.  648— Div.  Ct. 

11.  Tunc oj  Weiqh'nig — IVeiff/iinff  in  lieference 
to  Sale— Bread  Art,  1836  (6  &  7  Will.  4,  c.  37), 
s.  4.] — The  respondent  was  summoned  under  sect. 
4  of  the  Bread  Act,  1836,  for  selling  bread  other- 
wise than  by  weight.  It  was  proved  that  the 
loaf  in  question  had  been  weighed  by  the  re- 
spondent on  being  taken  out  of  the  oven,  and 
that  it  was  a  2  lb.  loaf,  but,  being  of  a  bad  shape, 
it  was  put  aside  for  consumption  in  the  respon- 
dent's house  and  was  sold  by  mistake  by  the 
respondent's  brother-in-law,  acting  on  behalf  of 
the  respondent.  At  the  time  of  the  sale,  which 
took  place  about  twelve  hours  after  the  loaf  had 
been   weighed,    the  loaf   weighed  IJ  oz.  under 

2  lbs.,  the  loss  in  weight  being  due  to  evapora- 
tion. The  loaf  was  not  weighed  in  the  presence 
of  the  purchaser  before  it  was  sold. 

Held — that  there  ought  to  have  been  a  weigh- 
ing in  reference  to  the  sale,  and  that  as  on  the 
above  facts  there  had  been  no  weighing  in 
reference  to  the  sale,  there  had  been  a  sale  other- 
wise than  by  weight,  and  therefore  the  respon- 
dent ought  to  be  convicted. 

Cox  V.  Bleines  ([1902]  1  K.  B.  670  ;  71  L.  J. 
K.  B.  437  ;  86  L"  T.  563  :  66  J.  P.  407 ;  50 
W.R.  392  ;  18 T.  L.  R.  356— Div.Ct.)  explained. 
Mattinson  r.  BiNLEY,  77  L.  J.  K.   B.  832  ;  99 

[L.  T.  53  ;  72  J.  P.  346  ;  24  T.  L.  R.  671  ;  6 
L.  G.  R.  760  ;  21  Cox,  C.  C.  636— Div.  Ct. 

12.  Time  of  Weighing — Weighing  in  Hejerence 
to  Sale— Bread  Act,  1836  (6  &  7  Will.  4,  c.  37), 
s.  4.] — The  appellant  was  summoned  for  selling 
bread  otherwise  than  by  weight,  contrary  to 
sect.  4  of  the  Bread  Act,  1836,  and  it  was  proved 
that  the  respondent,  who  was  an  inspector  of 
weights  and  measures,  having  asked  the  man  in 
charge  of  the  appellant's  bread  van  for  a  2  lb. 
loaf,  the  vanman  took  a  loaf  and.  on  the  respon- 
dent's asking  what  it  weighed,  tried  to  weigh  it, 
but  the  weights  available  only  enabled  him  to 
ascertain  that  it  weighed  less  than  2  lb.,  and 
the  weight  of  the  bread  was  not  ascertained.  It 
was  proved  that  the  vanman  had  been  instructed 
to  tell  purchasers  other  than  regular  customers 
that  the  loaves  usually  sold  as  2  lb.  loaves  were 
not  guaranteed  to  be  more  than  If  lb.,  that  a 
man  named  Lewis,  who  was  also  employed  by 
the  appellant,  weighed  each  loaf  separately 
every  morning  before  it  was  sent  out  in  the  van, 
and  if  any  loaf  was  found  not  to  turn  the  scale 


at  If  lb.,  it  was  not  sent  out.  It  was  given  in 
evidence  that  Lewis  weighed  all  the  loaves  on 
the  day  in  question  before  they  were  delivered 
to  the  vanman. 

Held — that  as  the  loaf  had  never  been 
weighed  in  reference  to  a  sale  of  a  2  lb.  loaf, 
the  appellant  was  properly  convicted. 

Evans  r.  Jones,  99  L.  T.  799  ;  72  J.  P.  481  ; 
[25  T.  L.  R.  5  ;  6  L.  G.  R.  1166— Div.  Ct. 

IV.  MARGARINE. 

13.  Adulteration  — Certificate  of  Analyst — 
Sutficiency  of — Margarine — Sale  of  Food  and 
Drugs  Act,  1875  (38"&  39  Vict.  c.  63),  s.  18,  and 
Sched.;  and  1899  (62  &  63  Vict.  c.  51),  .?.  1— 
Butter  and  Margarine  Act,  1907  (7  Edw.  7, 
c.  21),  .?.  5.] — In  proceedings  for  an  offence 
against  sect.  1  of  the  Sale  of  "Food  and  Drugs 
Act,  1899,  as  extended  by  sect.  5  of  the  Butter 
and  Margarine  Act,  1907,  the  certificate  of 
analysis  by  the  principal  chemist  of  the  Govern- 
ment laboratories,  under  sect.  1,  sub-sect.  5,  of 
the  Act  of  1899,  need  not  follow  the  form  of  the 
certificate  of  analysis  prescribed  by  sect.  18  and 
the  schedule  of  the  Sale  of  Food  and  Drugs 
Act,  1875. 

Foot  r.  Findlay,  [1909]  I  K.  B.  1  ;  78  L.  J. 
[K.  B.  48  ;  99  L.  T.  798  ;  72  J.  P.  494  ;  25 
T.  L.  R.  10  ;  53  Soi.  Jo.  32  ;  6  L.  G.  R.  1129 

—Div.  Ct. 

14.  JDep'nition — A^eiv  Suhstance — Imitation  of 
Btitter— Margarine  Jet,  1887  (50  &  51  Vict. 
c.  29),  s.  3.] — The  definition  of  margarine  in 
sect.  3  of  the  Margarine  Act,  1887,  includes 
any  substance  prepared  in  imitation  of  butter, 
although  it  contains  no  animal  fat  and  was 
unknown  when  that  Act  was  passed. 

All  such  substances  must  be  sold  as  margarine 
and  under  the  special  conditions  prescribed  by 
the  Act. 

Wilkinson  r.  Alton,  99  L.  T.  119  ;  72  J.  P. 

[252  ;  24  T.  L.    R.   528  ;  52    Sol.   Jo.  457  ;  6 

L.  G.  R.  544  :  21  Cox,  C.  C.  6.55— Div.  Ct. 


FORBEARANCE. 

See  Contract  ;   Gaminci  and  Wager- 
ing. 


FORCIBLE  ENTRY  AND 

DETAINER. 

See   LANDLORD  AND  TENANT. 


FOREIGN   ATTACHMENT. 

Sec  Practice  and  Procedure. 
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See  Criminal  I;AW. 

FOREIGN   JUDGMENT. 

Sec  Conflict  ov  Laws. 

FOREIGN  LAW  AND 

FOREIGNERS. 

See  Conflict  of  Laws 

FOREIGN     STATE,    ACTION 
BY. 

See  Action. 

FORESHORE. 

See  Water  and  Watercourses. 

FORFEITURE. 

See  Criminal  Law  ;  Fisheries  ;  Land- 
lord and  Tenant  ;  Real  Pro- 
perty ;  Settlements  ;  Wills. 

FORGERY. 

See  Bankers  AND  Banking;  Criminal 
Law. 


FRANCHISE. 

See  Elections  ;  Ferries  ;  Fisheries  ; 
Markets  and  Fairs  ;  Real  Pro- 
perty. 


FRAUD. 


See  Action  ;  Contract  ;  Limitation 
OF  Actions  ;  Misrepresentation 
and  Fraud  ;  Pleading  ;  Trusts  ; 
Wills,  No.  4. 


FRAUDS,   STATUTE   OF. 

See  Contract  ;  Sale  of  Goods  ;  Sale 
of  Land. 


FRAUDULENT     AND    VOID- 
ABLE  CONVEYANCES. 

See  Agency;    Bankruptcy;    Settle- 
ments. 


FREEBOARD. 

See  Shipping  and  Navigation. 

FREEMAN. 

See  Local  Government. 

FREIGHT. 

See  Shipping  and  Navigation. 
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\.  Registerkd  Societies. 

(a')  Disputes        .... 
[No  paragi-aplis  in  tliis  vol.  of  the  Digest.] 
(Jj)  Dissolution  .... 
(c)  Nomination  of  Life  Policy   . 
[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

(r/)  Officers  .... 

(f)  Rules 

[No  paragi'aphs  in  this  vol.  of  tlie  Digest.] 
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(/)  Generally 

n.  Collecting  Societies  and  Indus- 
trial Assurance  Companies 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Unregistered  Societies 
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See  also  Clubs  ;  Industrial  Societies. 
I.  EEGISTERED  SOCIETIES. 

(a)  Disputes. 
[No  paragi-aphs  in  tliis  vol.  of  the  Digest.] 

(b)  Dissolution. 

1.  Ohject.t  E-vliauated — Dl.ywxnl  of  Siirjilui 
Fundi) — Bona  vacantia — Brxult'nig  Tru.st — Cy- 
pres— Friendly  Sicietien  Act,  17it2  (33  Geo.  3, 
c.  54),  X.  14.] — A  benefit  society  established  in 
1808  consisted  of  honorary  members  who  were 
subscribers  not  entitled  to  receive  any  relief 
from  its  funds  and  of  benefited  members  who 
received  certain  instruction,  paid  certain  fees, 
and  were  entitled  to  specified  relief  in  sicknes.s  or 
in  old  aijjc.  Poverty  was  not  a  necessary  qualifi- 
cation for  membership.  The  society  ceased  to 
have  any  practical  existence  in  1845,  when  the 
school  of  industry  in  connection  with  it  was 
closed.        Only    two    benefited    members    now 
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I.  Begistered  Societies — Continued. 
remained    entitled   to   small    annuities.       Five 
persons  claimed  to  be  honorary  members.     The 
trustees  brought   this  action  to  ascertain  who 
were  entitled  to  the  surplus  funds. 

Held  —  that  by  sect.  14  of  the  Friendly 
Societies  Act,  1792,  the  donations  by  honorary 
members  were  the  property  of  the  society  and 
there  was  no  resulting  trust  in  their  favour,  that 
the  annuitants  had  no  interest  in  the  surplus 
funds  beyond  the  annuities  they  had  contracted 
for ;  thai  the  funds  were  not  clothed  with  any 
charitable  trust  so  as  to  justify  their  application 
cy-prh,  and  that  the  surplus  funds  fell  to  the 
Crown  as  hona  vacantia. 
Braithwaite  r.  Attorney-General,  [1909] 

ri  Ch.  510  ;    78  L.  J.  Ch.  3U  ;  100  L.  T.  599  ; 
73  J.  P.  209  ;  25  T.  L.  R.  333— Eady,  J. 

(c)  Nomination  of  Life  Policy. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(d)  Officers. 

2.  Debt    Due    to   Society   from    Treasurer  — 
Banliruptcij   after   ceasing    to    be    Treasurer — 
Preferential   Payment — Friendly   Societies  Act, 
1896  (59  &  60  Vict.  c.  25),  ss.  34,  35.]— Under 
sect.  35  of  the  Friendly  Societies  Act,  1896,  the 
trustees  of  a  friendly  society  are,  upon  the  bank- 
ruptcy of  the  person  who  was  treasurer  of  the 
society,  entitled  to  be  paid  out  of  his  estate  the 
balance  due  from  him  \o  the  society  in  respect 
of  moneys  he  has  received  on  its  behalf,  not- 
withstanding that  at  the  date  of  his  bankruptcy 
he  has  ceased  to  be  an  officer  of  the  society. 
In  re  Miller  ([1893]  1  Q.  B.  327)  applied. 
In  re  Eilbeck,  Ex  parte  Trustees  of  the 
[Good    Intent    Lodge,   No.  978,   of   the 
Grand   United    Order    of   Oddfellows, 
[1909]  W.  N.  246  ;  101  L.  T.  688  ;  26  T.  L.  R. 
Ill  ;  54  Sol.  Jo.  118— Phillimore,  J. 

(e)  Rules. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(f)  Generally. 

3.  Conversion  into  Company — Special  Resolu- 
tion— Assent  of  Members— Objects  of  Company— 
Exceeding  the  Scope  of  the  Objects  of  the  Society 
—Friendly  Societies  Act,  1896  (59  &  60  Vict. 
c.  25),  ss.  8,  70(3),  71,  74.]— A  friendly  society 
registered  under  the  Friendly  Societies  Act,  1896, 
by  special  resolution  at  meetings  convened  in 
manner  provided  for  by  its  rules,  but  without 
any  attempt-  to  obtain  the  assent  of  a  very  large 
number  of  its  members,  resolved  to  convert  itself 
into  a  company  limited  by  guarantee  under  a 
memorandum  and  articles  of  association,  which 
altered  the  position  of  members  of  the  society 
and  which  extended  and  substantially  altered 
the  nature  of  the  objects  of  the  society,  both  as 
defined  bv  its  own  rules  and  as  restricted  by  the 
Friendly  Societies  Act,  1896,  s.  8. 

Held— that  the  society  could  not,  under  the 
guise  of  conversion  into  a  company  in  pursuance 
of  sect.  71  of  the  Friendly  Societies  Act,  1896,  by 
a  mere  special  resolution  as  defined  in  sect.  74, 
and  without   the  assents  required  by  sect.   70. 


sub-sect.  3,  be  transformed  into  a  company  with 
quite  different  objects  and  constituted  quite 
differently  from  the  society. 

Blythe    v.    Birtley,   [1909]    W.  N.  252  ;   26 
[T.  L.  R.  115  ;  54  Sol.  Jo.  101— Joyce,  J. 

II.  COLLECTING    SOCIETIES    AND    INDUS- 
TRIAL ASSURANCE  COMPANIES. 

[No  paragraphs  iu  this  voL  of  the  Digest.] 

III.  UNREGISTERED  SOCIETIES. 

4.  Slate  Club — Unregistered  Association  of 
More  than  Twenty  Persons— Liability  of  Persons 
Receiving  Subscriptions  to  Account — Companies 
(^Consolidation')  Act,  1908  (8  Edw.  7,  c.  69), 
s,  1.] — Where  an  association  is  formed  of  more 
than  twenty  persons  who  are  to  contribute  sums 
of  money  to  be  applied  in  relieving  cases  of 
sickness,  &c. ,  amongst  them,  the  balance  being 
distributable  among  the  members  at  the  end  of 
each  year,  the  persons  inviting  and  receiving  the 
subscriptions  and  managing  the  affairs  of  the 
association  are  trustees  of  the  amounts  received 
by  them  to  the  extent  that  they  are  liable  to 
account,  but,  qucere,  whether  they  are  so  liable 
on  the  footing  on  which  trus'ees  are  ordinarily 
liable  to  account.  Such  an  association  is  not  an 
illegal  association  within  sect.  1  of  the  Com- 
panies (Consolidation)  Act,  1908. 

Quare,  whether,  even  if  the  association  were 
illegal,  the  Court  could  not  interfere  in  the 
interests  of  the  subscribers. 

In    re   One  and  All  Sickness  and  Acci- 

[dent   Assurance  Association,    25  T.  L. 

[R.  674— Parker,  J, 


FUGITIVE  OFFENDERS. 

See  Extradition. 


GAME. 

I.  Game. 

(a)  Ground  Game     .        .        .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{V)  Licences 

[No  paragiaphs  in  tliis  vol.  of  the  Digest.] 
(c)  Trespass  and  Poaching 

II.  Sporting  Rights,  etc.  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Criminal  Law,  No.  56 
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I.  GAME. 

(a)  Ground  Game. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(b)  Licences. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Trespass  and  Poaching. 

1.   Seizure  of  Partridge   Eggs  by   Police-con- 
atables  under  Statutory  Power— Proceeding.ttaJien 
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I.  Game — Contimted. 

Hiidi'i-  Different  Stafute — Ctmr'iction  Qiianhed — 
Restoration  of  Gnine  "  ok  Vdh/ef/icrro/'' — Definite 
—Trover— Game  Aet,  1K31  (1  &  2  Will.  4,  e.  32). 
.«.  2i— Poaching  Prevention  Act,  1862  (2o  &  20 
Vict.  c.  114), .«.  2.]— The  defendants,  who  were 
police-constables  purpoiting  to  act  under  sect.  2 
of  the  Poaching  Prevention  Act,  18()2,  seized  .")C4 
partridge  eggs  which  they  found  in  the  posses- 
sion of  the  plaintiff's  servant,  but  instead  of 
proceeding  as  directed  by  that  Act,  they  took 
out  a  summons  under  sect.  24  of  the  Game  Act, 
1831,  against  the  plaintiff  and  his  servant.  The 
plaintiff  was  fined  2.s'.  an  egg,  or  £,50  8.«.  in  all, 
a  far  higher  penalty  than  could  have  been  in- 
flicted under  sect.  2  of  the  Act  of  18(52.  The 
conviction  was  subsequently  (quashed.  There- 
upon the  plaiiitiiT  sued  the  defendants  in  detinue 
for  the  eggs  or  tiieir  value,  witli  an  alternative 
claim  in  trover. 

Held — that  the  "value"  to  be  restored  within 
the  meaning  of  sect,  2  of  the  Act  of  1882  is  not 
the  value  of  the  game  when  it  was  seized,  but 
the  value  "  when  no  conviction  takes  place,"  i.e., 
in  the  case  under  consideration,  when  the  con- 
viction was  quashed  ;  but  that  the  plaintiff 
was  entitled  to  recover,  inasmuch  as  sect.  24  of 
the  Game  Act,  1831,  gives  no  power  to  seize  eggs, 
and  the  Poaching  Prevention  Act,  1862,  only 
allows  a  police-constable  to  search  for  and  seize 
eggs  if  proceedings  by  him  in  respect  thereof 
are  contemplated  and  taken  under  that  Act. 
STOWE    r.    BeXSTEAD    AND    ANOTHER,     [1909] 

[2  K.  B.  415  :  78  L.  J.  K.  B.  837  ;  101  L.   T. 

38  ;  73  J.  P.  370  ;  2o  T.  L.  E.  546 ;  53  Sol.  Jo. 

543— Div.  Ct. 

2.  Unlarcful  Possession  of  Eggs — Evidence — 
Poaching  Prevention  Act,  1862  (25  &  26  Vict. 
c.  114),  s.  2.] — The  appellant  having  been  sum- 
moned for  being  in  possession  of  game  eggs 
unlawfully  obtained,  evidence  was  given  on 
behalf  of  the  prosecution  that  a  constable,  having 
seen  the  appellant  in  the  month  of  May  under 
circumstances  of  suspicion  with  other  men, 
searched  the  appellant's  cart  and  found  a  large 
number  of  game  eggs  which  the  appellant  stated 
came  off  his  own  farm.  No  evidence  was  called 
on  behalf  of  the  appellant. 

Held — that  the  appellant  was  rightly  con- 
victed of  an  offence  within  sect.  2  of  the  Poaching 
Prevention  Act,  1862. 

Stowe  /•.  Marjoram,  101  L.  T  569  ;  73  J.  P. 

[498— Div.  Ct. 

11.   SPORTING  RIGHTS,  ETC. 

[Ko  paragT.ii  hs  in  tliis  vol.  of  the  Dige.'st.] 
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T.     GAMING  CONTRACTS. 
See  also  No.  13,  infra. 

1.  Moneg  I^nt  for  Gaming  Ahroad—Pight  to 
Eecover— Gaining  Arts,  1710  (9  Anne,  c.  14), 
s.  1,  and  1835  (5  &  6  Will.  4,  c.  41),  *.  1.]  — 
Money  lent  for  the  purpose  of  gambling,  in  a 
country  where  the  games  in  question  are  not 
illegal,  may  be  recovered  in  the  Courts  of  this 
country. 

Quarrier  v.  Colston  (1  Phillips,  147)  followed. 

Decision  of  Bray,  J.  (99  L.  T.  92  ;  24  T.  L.  R. 
856)  affirmed. 

Saxry  v.  Fulton,  [1909]  2  K.  B.  208  ;  78  L.  J. 

[K.  B.  781  :  101  L.  T.  179  ;  25  T.  L.  R.  446; 

53  Sol.  Jo.  397— C.  A. 

2.  Betting  Debts — Cheque — ^-  Given'^  for  Illegal 
Consideration — Further  Consideration — Counter- 
Cheque  for  Smaller  Amount — Gaming  Acts,  1710 
(9  Anne.  c.  14),  s.  1,  and  1835  (5  &  6  Will.  4, 
e.  41),  s.  1.]— The  plaintiff  was  induced  by  the 
fraud  of  L.  to  give  her  a  cheque  for  £3,000,  pay- 
able to  her  order  for  the  alleged  purpose  of  a 
good  investment.  L.  at  the  time  owed  the 
defendant  £1,400  for  betting  debts,  and  she 
endorsed  the  cheque  for  £3,000  over  to  him  in 
exchange  for  a  counter-cheque  of  his  own  for 
£1,600.  There  was  no  evidence  that  the  defen- 
dant acted  in  bad  faith  or  that  there  was  any- 
thing in  the  nature  of  the  transaction  to  put 
him  upon  inquiry.  The  cheque  for  £3,000  was 
paid  by  the  defendant  into  his  banking  account, 
and  the  counter-cheque  for  £1,600  was  endorsed 
and  cashed  by  L.  The  plaintiff  claimed  to 
recover  the  £1,400  from  the  defendant  as  money 
had  and  received  to  her  use. 

Held— that  the  plaintiff  was  not  entitled  to 
recover. 

Decision  of  Ridley,  J.  (25  T.  L.  R.  722)  affirmed. 
Barkworth  and  Another  v.  Gant,  26  T.  L.  R. 

[16.5— C.  A. 

3.  Betting  Debts^-Forhearance  to  Declare 
Defendant  a  Defaulter — New  Contract — Fresh 
Con.iideration — Gaming  Acts,  1835  (5  &  6  Will.  4, 
c.  41),  s.  1,  and  1845  (8  &  9  Vict.  c.  109),  s.  18.] 
— The  defendants  owed  the  plaintiffs  a  sum  of 
£137  13.».  8^7.  in  respect  of  bets.  When  asked 
for  payment  the  defendants  stated  that  they 
could  not  pay.  The  plaintiffs  threatened  to 
post  the  defendants  as  defaulters  at  Tattersall's, 
whereupon  the  defendants  promised  that  if 
they  were  given  a  week's  time  they  would  pay. 
To  that  the  plaintiffs  agreed,  but  no  payment 
was  in  fact  made  by  the  defendants.  The 
defendants  were  not  members  of  Tattersall's. 

Held — that  the  plaintiffs  were  entitled  to 
recover  as  there  was  consideration  for  the  pro- 
mise by  the  defendants  to  pay  the  debt  on  the 
threat  by  the  plaintiffs  to  post  them  as  defaulters. 

M.  Cohen  &  Co.  v.  Ulph  &  Co.,  25  T.  L.  R. 
[710— Bucknill,  J. 

Held  on  Appeal — that  there  was  no  question 
of  law  before  tlie  Court,  and  that  Bucknill,  .I.'a, 
finding  of  fact  should  not  }>(»  intorferoil  witli. 

26  T.  L.  R.  128— C.  A. 
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II.  GAMES  AND  GAMING  HOUSES. 

4.  Using  House  for  CnJawful  Gaming — Slot 
Mach i ne  — Pla yi ng  for  Amusement  —  Gam ing 
Hoitses  Act,  1854  (17  &  18  Vict.  c.  38),  s.  4.]— 
The  appellant  kept  in  his  shop  an  automatic 
machine  with  a  slot  in  it.  A  person  desirous  of 
working  the  machine  put  a  halfpenny  in  the 
slot,  then  pulled  a  lever  which  caused  a  ball  to 
be  thrown  to  the  top  of  the  machine.  If  the 
ball  came  back  into  one  cup  the  halfpenny  was 
returned  to  the  player  ;  if  it  went  into  another 
the  ball  was  returned  to  the  player  to  be  played 
again  ;  and  if  it  went  into  a  third  cup  the  half- 
penny became  the  property  of  the  appellant.  A 
large  number  of  persons  used  the  machine  in 
the  shop.  The  appellant  was  convicted  by  the 
justices  of  using  his  shop  for  the  purpose  of 
unlawful  gaming  contrary  to  sect.  4  of  the 
Gaming  Houses  Act,  1854. 

Held — that  the  conviction  was  right. 
RoBEETs  r.  Harrison,  [1909]  W.  N.  163  ;  101 

[L.  T.  540 ;  73  J.  P.  439  :  25  T.   L.   R.  700— 

Div.  Ct. 

III.  BETTING   HOUSES  AND  BETTING. 

6.  Betting — Loitering  in  Street  for  Purpose 
of  Betting— Distributing  Handbills  Relating  to 
Betting— Street  Betting  Act,  1906  (6  Edw.  7, 
c.  43),  s.  ].] — The  respondent  was  charged  under 
the  Street  Betting  Act,  1906,  with  having 
loitered  in  a  certain  highway  for  the  purpose  of 
betting.  It  was  proved  that  the  respondent  was 
distributing  in  a  public  street  handbills  which 
contained  offers  by  bookmakers  to  receive  bets. 
The  magistrate,  being  of  opinion  that  the  distri- 
bution of  such  handbills  in  the  street  did  not 
come  within  the  terms  of  the  Act,  dismissed  the 
charge. 

Held— that  the  magistrate  ought  to  have 
convicted,  inasmuch  as  the  respondent  in  dis- 
tributing the  handbills  was  doing  a  substantial 
part  of  the  business  of  betting  by  indicating  to 
the  public  the  terms  on  which  the  bookmakers 
were  prepared  to  bet  and  the  means  by  which 
the  bets  could  be  carried  out. 
Dunning  r.  Swetman,  [1909]  1  K.  B.  774  ;  78 

[L.  J.  K.  B.  359  ;  100  L.  T.  604  ;  73  J.  P.  191  ; 
25  T.  L.R.302— Div.  Ct. 

6.  Betting  —  Loitering  for  the  Purpose  of 
Settling  Bets — Second  Offence — What  is — Pre- 
vious Comiction  not  under  same  Statute —  Using 
Street  for  Betting— Bye-law— Street  Betting  Act, 
1906  (6  Edw.  7,  e.  48),  s.  1  (1).]— To  entitle 
justices  to  convict  as  for  a  second  offence  under 
sect.  1  of  the  Street  Betting  Act,  1901,  the 
previous  offence  must  have  been  an  offence  under 
the  same  statute  and  not  one  under  (e.g.')  a  bye- 
law  against  street  betting. 

R.  V.  Stone,  Ex  parte  Seton,  99  L.  T.  88  ; 
[72  J.  P.  388  ;  21  Cox,  C.  C.  653— Div.  Ct. 

7.  Betting  on  Horse-races — Gaming — Licens- 
ing Act,  1872  (35  &  36  Vict.  e.  94),  s.  17  (1).]— 
Betting  upon  horse-races  does  not  come  within 
the  meaning  of  the  term  "  gaming  "  in  sect.  17  (1) 
of  the  Licensing  Act,  1872. 

Keep  v.  Stevens,  100  L.  T.  491 ;  73  J.  P.  112 

[— Div.  Ct. 


8.  Puhllc-house  Used  for  Betting — Not  with 
Knowledge  of  Licensee — Permission  of  Person 
assisting  in  3Ianagement — Betting  Act,  1853  (16 
&  17  Vict.  c.  119),  ss.  1,  3.]— A.  used  a  public- 
house  for  the  purpose  of  betting  with  persons 
resorting  thereto.  He  did  this  with  the  know- 
ledge and  connivance  of  B.,  the  licensee's  son, 
who  assisted  the  licensee  in  conducting  the 
business  of  the  public-house.  The  licensee  was 
present  in  and  managing  the  public-house,  but 
the  justices  held  that  the  offence  charged  against 
her  was  a  personal  offence,  and  dismissed  the 
summons  against  her  because  they  were  not 
satisfied  upon  the  evidence  that  she  knew  that 
betting  was  going  on.  The  justices  convicted  A. 
of  using  the  public-house  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  con- 
victed B.  of  aiding  and  abetting  A.  to  commit 
the  offence. 

Held — that,  as  B.  was  in  fact  assisting  in 
conducting  the  business  of  the  public-house,  he 
was  a  person  clothed  with  the  licensee's  authority 
who  could  give  permission  to  A.  to  use  the 
premises  for  the  purpose  of  betting  with  persons 
resorting  thereto  ;  that  no  distinction  could  in 
this  case  be  drawn  between  being  in  charge  and 
assisting  in  the  management  of  the  public-house  ; 
and  that  the  conviction  of  A.  and  B.  was  therefore 
right. 

R.  V.  Deaville  ([1903]  1  K.  B.  468  ;  72  L.  J. 
K.  B.  272  ;  67  J.  P.  82  ;  51  W.  R.  604  ;  88  L.  T. 
32  ;  19  T.  L.  R.  223  ;  20  Cox,  C.  C.  389)  explained 
and  distinguished. 

Buxton  and  Another  r.  Scott,  100  L.  T.  390; 
[73  J.  P.  133 ;  25  T.  L.  R.  239— Div.  Ct. 

9.  Using  House  for  Betting — Isolated  In- 
sta7ice — Evidence — Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  s.  17.] — An  information  was  laid 
against  the  appellant,  a  licensed  innkeeper, 
under  sect.  17  of  the  licensing  Act,  1872,  for 
using  his  licensed  house  and  premises  for  the 
purpose  of  betting  with  persons  resorting  thereto, 
in  contravention  of  the  Betting  Act,  J  853.  The 
evidence  was  that  a  man  on  one  occasion  went 
into  the  house  and  saw  the  appellant  and  gave 
him  2s.,  and  asked  him  as  a  favour  whether  he 
would  put  1^.  each  way  on  "Lady  Hasty"  for 
him  for  the  "  Cambridgeshire"  if  he  (the  appel- 
lant) was  going  to  Wolverhampton.  The  man 
got  no  ticket  or  receipt  for  the  money. 

Held — that  this  being  an  isolated  instance 
there  was  no  evidence  that  the  appellant  was 
using  his  house  for  the  purpose  prohibited  by 
the  Betting  Act,  1853,  and  that  he  therefore 
could  not  be  convicted. 

Jayes  v.  Harris,  99  L.  T.  56  ;  72  J.  P.  364  ; 
[21  Cox,  C.  C.  639— Div.  Ct. 

10.  Using  Public  Place  for  Betting — "  Fre- 
qrientlng  and  Using  " — "  Public  Place  " — Access 
by  Payment — Bye-law.'] — A  bye-law  prohibited 
the  frequenting  and  using  of  a  public  place  for 
the  purpose  of  betting.  By  the  definition  section 
of  the  bye-law  a  public  place  included  inter  alia 
any  open  space  to  which  the  public  had  access 
for  the  time  being.  The  appellant  was  convicted 
under  the  bye-law  for  having  attended  at  an 
athletic  ground  to  which  the  public  had  access 
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III.  Betting  Houses  and  Betting — Continued. 
on  payineut  of  an  eutrauce  fee,  and  made  bets 
there. 

Held — that  the  word  "  freqncntinf^"  meaiit 
being  sufficiently  long  in  the  place  to  edcct  the 
object  aimed  at,  namely,  to  bet,  and  that  the 
athletic  ground  was  a  ''public  place"  notwith- 
standing that  a  payment  had  to  be  nuide  to  gain 
admission. 

AiRTON  AND  Another  r.  Scott,  100  L.  T.  393 ; 
[73  J.  P.  148  ;  25  T.  L.  R.  250— Di v.  Ct. 

11.  Betting — Publish ing Advertisement  Inriting 
Public  to  Bet  with  Another  Person  Resident 
Abroad— Betting  Act,  1853  (Ifi  &  17  Vict.r.  119), 
ss.  1,  3,  1— Betting  Act,  187-1  (37  Vict.  c.  15), 
.9.  3.] — A.  was  chaiged  with  a  contravention  of 
the  Betting  Acts,  1853  and  187-4,  by  publishing 
advertisements,  in  a  street,  inviting  the  public 
to  bet  on  football  matches  with  B.,  who  was 
resident  in  Holland,  and  to  whom  any  money 
staked  by  members  of  the  public  was  to  be  sent 
by  them  by  post. 

Held — that  under  the  statutes  the  publishing 
of  advertisements  inviting  the  public  to  bet, 
although  done  hy  persons  other  than  the  one 
with  whom  the  bet  was  to  be  made,  and  to  whom 
the  money  staked  in  respect  thereof  was  to  be 
paid,  was  an  offence  under  the  Acts,  and,  conse- 
quently, that  the  complaint  set  forth  a  relevant 
charge  against  A. 

Agnew  v.  Morley,   [1909]   S.  C.  (J.)  41  ;    46 
[Sc.  L.  R.  040— Ct.  of  Justy. 

lY.  LOTTERIES. 


insertion  of  these  advertisements,  sued  the  de- 
fendants to  recover  the  money  they  liad  so  paid, 
an"d  tlicir  commission. 

Held — that  the  competitions  advertised  were 
lotteries  ;  that  in  advertising  them  tlie  plaintiffs 
committed  an   illegal  act  ;  and,  therefore,  that 
the  plaintiffs  were  not  entitled  to  recover. 
Smith's    Advertising    Agency    v.     Leeds 

[Laboratory  Co.,  2G  T.  L.  R.  (;4 — Walton,  J. 
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See  County  Court  ;  Execution. 
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col. 
Gas  Companies  and  Supply  op  Gas. 

{ii)  In  General 2!2 

[No  paraj,Taphs  in  this  vol.  of  tlie  Digest.] 
(^)  Mains,  Pipes,  Lamps      .         .         .     242 

And    see     Highways  ;     Metropolis  ; 
Public  Health. 

(a)  In  General. 

[No  paragraphs  in  thi.s  vol.  of  the  Digest.] 

(b)  Mains,  Pipes,  and  Lamps. 
See  Tramways,  No.  1. 


12.  Limited  Company — Publishing  Proposal 
and  Scheme  for  Sale  of  Chances — "Person'' — 
Piinishment  as  Rogne  and  Vagabond — Lotteries 
Act,  1823  (4  Geo.  4,  c.  60),  ss.  41,  62,  67— 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  s.  i—Inte)-pretati'in  Act,  1889  (52  &  53 
Vict.  c.  63),  s.  2.] — A  limited  company  which 
publishes  a  proposal  scheme  for  the  sale  of  ;  GIFTS. 
chances  in  an  uuauthorisefl  lottery  cannot  be 
convicted  as  rogues  and  vagabonds  under  the 
Lotteries  Act,  1823. 
Hawke    r.   E.  HuLTON    &    Co.,   Ld.,    [1909] 

[2  K.  B.  93  ;  78  L.  J.   K.  B.  633  ;  100  L.   T. 

905  ;  73  J.  P.  295  ;  25  T.  L.  R.  474  ;  16  Manson, 

164— Div.  Ct. 


GIBRALTAR. 

See  Dependencies  and  Colonies. 


13.  Limerick  Competition — Advertisement  of 
Competitions — Claim  for  Price  of  Advertise- 
ments—Gaming Act,  1802  (42  Geo.  3,  c.  119), 
s.  5— Lotteries  Act,  1836  (6  &  7  Will.  4,  c.  66), 
s.  1.] — The  defendants  employed  the  plaintiffs 
in  connection  with  advertising  the  conditions  of 
certain  "  Limerick  "  competitions,  and  also  the 
terms  of  a  letter-writing  competition  in  which 
the  public  were  invited  to  complete  a  letter 
containing  blank  spaces  by  adding  the  missing 
words.  In  addition  to  prizes  offered  for  the 
best  lines,  every  competitor  sending  in  a  line  by 
a  certain  date  was  to  receive  a  prize  worth  a 
guinea.  Consolation  prizes  were  also  to  be 
awarded.  It  was  stated  in  the  conditions  that 
every  line  would  be  judged  entirely' on  its  merits. 
The  plaintiffs,  having  arranged  and  paid  for  the 
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I.  IN  GENERAL. 

See  also  Executors,  No.  2 

No.  4. 


Mlstake, 


1.  Validity — Statements  hg  Father  to  His 
TJaughters  that  They  irould  get  Proceeds  of 
Policies  on  his  Life — Declaration  of  Trust  — 
Joint  Claim,  against  Deceased  Person's  Bstate — 
Corroboration.'] — In  1902  a  father  told  his  two 
unmarried  daugiiters,  the  i)laintiffs,  that  they 
would  be  entitled  on  his  death  to  the  proceeds 
of  certain  policies  of  insurance  effected  on  his  life, 
and  tn  many  subsequent  occnsions  he  repeated 
this  statement  aiul  told  them  how  they  would  be 
able  to  obtain  the  money  after  his  death.  The 
father  had  made  his  will  in  1897,  but  it  con- 
tained no  mention  of  the  policies,  nor  were  they 
mentioned   in   a  codicil  which    he  executed    in 
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I.  In  GeneTSil— Continued. 

1906.  After  their  father's  death  the  plaintiffs 
claimed  the  proceeds  of  the  policies. 

Held — that  the  claim  failed,  as  there  was 
neither  (1)  a  gift  by  the  deceased  of  the  proceeds 
of  the  policies,  but  at  the  most  a  promise  to 
make  a  gift,  nor  (2)  a  declaration  of  trust  by  the 
deceased  in  favour  of  the  plaintiffs. 

Held  furthkr — that  the  action  also  failed 
on  the  ground  that,  being  a  claim  against  the 
estate  of  a  deceased  person,  the  plaintiffs'  testi- 
mony required  corroboration,  and  there  was  no 
such  corroboration. 

Yavasseur  v.  Vavasseur,  2.5  T.  I/.  R.  250— 

[Channell,  J. 

2.  (rijf  or  Loan — Promiasory  Note — Absolute 
Remtnciafion — Letter  of  Payee  to  Third  Party — 
Statement  that  Amount  teas  a  Gift  absuhitely— 
Bills  of  Exchange  Act,  1882  {io  &  46  Vict. 
c.  61),  .V.  02.] — J.  D.,  being  anxious  to  start  his 
son-in-law,  P.  J.,  in  busintss,  handed  to  him 
£500  and  received  a  promissory  note,  dated 
October  31st,  1906,  signed  by  P.  J.  P.  J.  in  reply 
to  inquiries  by  wholesale  houses,  stated  to  them 
that  the  £500  was  a  gift  from  J.  D.  The  mana- 
ger of  a  wholesale  house  with  whom  P.  .J.  had 
opened  an  account  wrote  to  him  in  March,  1907, 
saying  that  firms  had  inquired  of  them  whether 
J.  D.  had  confirmed  the  gift,  and  asking  him  to 
get  a  letter  from  J.  D.  stating  that  the  £500 
was  free  from  any  liability  to  J.  D.    On  April  3rd, 

1907,  J.  D.  sent  a  reply  to  the  manager's  letter, 
stating  that  the  £500  "  was  a  gift  absolutely." 
J.  D.  died  on  April  15th,  1907,  and  P.  J.  paid  one 
half-year's  interest  on  the  promissory  note,  and, 
becoming  aware  of  the  letter  of  April  3rd,  1907, 
refused  to  pay  the  principal. 

Held — that  there  had  been  a  renunciation  of 
the  right  which  the  promissory  note  would  other- 
wise have  conferred  on  the  executors  of  J.  D. 

In  re  Dickinson,  Dickinson  t.  Lucas,  101 
[L.  T.  27— Eve,  J. 

II.  DONATIO  MORTIS  CAUSA. 
(a)  Subject  matter. 

3.  Funds  in  the  Hands  of  Trustee —  Gift  of  a 
Halance.] — Where  a  dying  person  tells  a  trustee 
what  to  do  with  certain  funds  in  the  hands  of  the 
trustee,  in  the  event  of  her  death,  this  is  sufficient 
to  constitute  a  valid  donatio  murtis  causa.  In 
such  a  case  the  donation  may  be  of  a  balance 
remaining  in  the  hands  of  the  trustee,  after  the 
payment  out  of  certain  charges  of  uncertain 
amount. 

Murphy  /•.  Quirke,  43  I.  L.  T.  225— Kenny,  J., 

[Ireland, 
(b)  Validity. 

4.  Pacliet  ''to  he  forirardcd  ill  due  season" — 
Delivery — Gift  in  E-rpectation  of  Death.^ — A. 
when  eighty-six  years  of  age  and  confined  to  bed 
by  feebleness,  although  not  really  ill,  handed  to 
his  servant  a  packet  containing  a  promissory  note 
and  a  memorandum  of  gift,  and  on  the  outer 
cover  of  the  packet  A.  had  written,  "June  3rd, 
1907,  a  present  to  Walter  P.  Inman.  care  of  Miss 


Ada  Clarke  [A.'s  servant],  to  be  forwarded  in 
due  season.  It  would  be  well  to  register  the 
enclosed."  A.  told  his  servant  to  put  the  packet 
in  a  safe  place,  and  she  put  it  in  a  safe  in  A.'s 
house.     A.  died  in  October,  1907. 

Held— that  the  gift  did  not  constitute  a  valid 
donatio  mortis  causa,  inasmuch  as  (1)  the  evidence 
did  not  establish  that  the  gift  was  made  in 
expectation  of  death,  and  (2)  as  there  had  been 
no  delivery  to  the  donee  or  to  any  agent  for 
him. 

In  re  Kirkley,  Cort  r.  Watson,  25  T.  L.  R. 

[522— Joyce,  J. 

5.  Delivery  through  Medium  of  a  Third 
Party.] — In  a  mortis  causa  donation  delivery 
need  not  be  made  to  the  donee  personally,  but 
may  be  made  through  the  medium  of  a  third 
party. 

Prentice     (Hutchieson's     Executrix)    v. 
[Shearer,  [1909]  S.  0.  15  ;  46  Sc.  L.  R.  15— 

Ct.  of  Sess. 
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II.  Discharge  of  Surety — Continued. 
— Demand  for  Piujnient — R'ujlit  of  Eweevtors  to 
till  re  Liability  disr/iiinjed  bij  Prineijia!  Debtor.'] 
— A.  and  other  directors  of  the  defendant  com- 
pany executeil  a  joint  and  several  continuing 
guarantee  of  the  coiupanj''s  overdraft  at  its 
bankers.  A.  died,  and  subsequently  the  bankers 
wrote  a  letter  to  his  executors  stating  that  the 
balance  due  to  tiie  bank  on  the  date  when  the 
bank  received  notice  of  A.'s  death  was  £17,219, 
that  the  account  had  then  been  stopped  and  a 
new  account  opened,  and  that  their  claim 
against  A.'s  estate  was  therefore  £17,21i>,  with 
interest  from  the  date  on  which  the  account  was 
stopped.  A.'s  executors  now  brought  this  action 
against  the  company  for  a  declaration  that  they 
and  their  testator's  estate  were  entitled  to  be 
dischargeil  of  all  liability  under  the  guarantee  by 
the  payment  by  the  company  of  the  £17,219 
with  interest. 

Held — that  the  bank  had  a  present  right  of 
action  against  the  plaintiffs  for  the  £17,219,  with 
interest,  which  they  had  in  fact  claimed  by  their 
letter,  that  in  such  circumstances  the  jurisdic- 
tion of  the  Court  to  grant  relief  was  not  limited 
to  cases  where  the  creditor  had  a  right  to  sue  the 
debtor  which  he  had  refused  to  exercise,  and 
that  the  plaintiffs  were  entitled  to  the  declaration 
asked  for. 
AscHERSON    r.    Tredegar    Dry    Dock   and 

[Wharf  Co.,  Ld.,  [1909]  2  Ch.  401  ;  78  L.  J. 
Ch.  697  ;  lOl  L.  T.  519— Eady,  J. 

2.  Arrangement  icit/i  Creditors  by  Principal 
Debtor  —  Sclieme — Xew  Comjjany  —  Xovation — 
Release  of  Principal  Debtor.'] — P.  mortgaged 
certain  property  to  a  bank  in  the  usual  bankers' 
form,  to  secure  overdrafts  of  a  firm  from  time  to 
time.  Subsequently  the  bank  agreed  to  a  scheme 
whereby  a  new  company  took  over  all  the  assets 
and  liabilities  of  the  firm,  and  issued  debenture 
stock  to  the  bank  and  other  creditors  to  the 
amount  of  the  debts  due  to  them  from  the  firm, 
plus  25  per  cent.,  in  full  discharge  of  all  claims. 
The  bank,  in  ascertaining  the  amount  of  their 
debt,  deducted  securities  held  on  the  firm's  pro- 
perty, but  did  not  take  into  account  the  mortgage 
on  P.'s  property. 

Held — that  there  had  been  complete  novation 
and  a  release  of  the  debt,  and  that  consequently 
P.,  as  surety,  was  discharged. 
Perry  v.  National  and  Provincial  Bank 

[OP  England,  [1909]  W.N.  261— Neville,  J. 
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See  also  Animals,  No.  10  ;  Injunctions, 
No.  1  ;  Metropolis  ;  Street 
Traffic. 

I.  ORIGIN  OF  HIGHWAYS. 

(a)  Adoption. 

[No  paragraphs  in  this  vol,  of  the  Digest.] 

(b)  Dedication. 

1.  Public  User — Pi'esumption — Competency  of 
Bedieator — Settled  Lund — Tenancy  for  Life  ivitli 
Remainder  in  Fee — Cliurchway — Diversion — 
Limited  Dedication.'] — Where  land  settled  upon 
a  tenant  for  life  with  remainder  in  fee  (both 
tenant  for  life  and  remainderman  hQ\i\g  sui  juris) 
was  under  the  control  and  management  of  the 
remainderman,  who  constructed  across  the  land 
a  road  which  he  always  treated  as  a  public  road, 
and  since  the  date  of  its  construction,  more  than 
sixty  years  ago,  the  user  of  the  road  by  the  iiublic 
had  been  such  as  would  have  warranted  a  pre- 
sumption of  dedication  as  against  an  owner  in 
fee  in  possession,  but  it  did  not  appear  that  the 
tenant  for  life,  who  had  been  dead  for  fifty  years, 
ever  had  any  knowledge  of  the  user  of  the  road 
by  the  public. 

Held — that  his  consent  must  be  presumed, 
and  that  the  proper  inference  from  the  facts  was 
that  there  had  been  a  dedication  to  the  public 
by  the  tenant  for  life  and  remainderman. 

A  landowner  desiring  to  divert  or  improve  a 
churchway  by  laying  out  a  new  road  in  substitu- 
tion therefor,  cannot  confer  on  the  public  such 
rights  only  over  the  new  road  as  existed  over  the 
churchway. 

Decision  of  Warrington,  J.  ([1908]  2  Ch.  586  ; 
72  J.  P.  445)  affirmed. 

Farquhar   r.    Newbury    Rural    District 

[Council,  [1909]    1   Ch.    12  ;  78  L.  .L  Ch. 

170  ;  100  L.  T.  17  ;  25  T.  L.  R.  .39  ;  73  J.   P. 

1  ;  .53  Sol.  Jo.  46  ;  7  L.  G.  R.  364— C.  A. 

2.  Railway  Comjiany — Superfluous  Land — 
Disused    Tramway— Power    of  Sale   subject    to 
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I.  Origin  of  Highways — Cotitinued.  | 

Right  of  Pre-em])tlon  In  Adjoining  Owners.'\ —  . 
A    railway  company   having    superfluous    land  1 
adjoining  a  highway  can  dedicate  such  land  to  j 
the  public  notwithstanding  that  a  power  to  sell 
such  land  is  subject  to  a  right  of  pre-emption  in 
the  adjoining  landowners. 
Coats  r.   IIerefordshike  County  Council, 
[1909]    2   Ch.    579  :    78   L.  J.  Ch.    5(J8  ;    100 
L.  T.  695  ;  73  J.  P.   355  ;    53  Sol.  Jo.  245— 

Eve,  J. 

3.  Disused  Tmmwaij — Acts  of  Ownersh  ip — Per- 
mitting  Passage  of  J'liblic.l—Whon  one  finds  an 
owner'  alive  to  the  necessity  of  evidencing  iiis 
continued  possession  by  periodical  perambula- 
tions, active  to  prevent  any  encroachment  upon 
his  soil  and  warning  trespassers,  and  at  the  same 
time  permitting  the  passage  of  the  public  over 
the  surface  of  the  soil  of  which  he  is  asserting 
this  ownership,  there  are  cogent  grounds  for 
attributing  to  the  public  use  an  origin  which,  as 
against  the  owner  of  the  soil,  has  established 
public  rights. 

Coats  v.  Herefordshire  County  Council, 

[1909]    2    Ch.    579;    78   L.   J.    Ch.   568;    73 

J.  P.  355  ;  53  Sol.  Jo.  543— Eve,  J. 

On  appeal,  at  the  hearing,  appeal  abandoned 
and  order  varied  by  consent  in  respect  of  a  detail 
not  affecting  the  above  :  [1909]  2  Ch.  579,  at 
p.  601  ;  78  L.  J.  Ch.  781  ;  101  L.  T.  644— C.  A. 

See  S.  C,  No.  6,  infra. 

4.  Public  Body — Dedication  Subject  to  Statu- 
tory Powers— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  308.] — A  public  body  may  dedicate 
works  vested  in  them  (e.g.,  a  quay)  as  a  high- 
way, but  such  dedication  is  a  limited  one  in  the 
sense  that  they  do  not  thereby  prejudice  or  affect 
any  statutory  powers  they  may  have  of  altering 
and  improving  from  time  to  time  the  works 
vested  in  them. 

Where  the  property  of  an  adjoining  owner  is 
injured  by  any  such  alterationand  the  alteration 
is  in  the  Act  authorising  the  same  made  a  purpose 
of  the  Public  Health  Act,  1875,  and  the  provi- 
sions of  that  Act  are  made  to  apply  thereto, 
such  adjoining  owner  is  entitled  to  compensa- 
tion under  sect.  308  of  that  Act. 
Arnott  v.  Whitby  Urban  District  Council 

[(No.   2),    101    L.   T.   14  ;    73   J.    P.  369  ;   7 
L.  G.  E.  856— Eady,  J. 

(c)  Prescription. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.l 

II.  EIGHT  OF  PASSAGE. 

[Xm  paragraplis  in  tins  vol.  of  the  Digest.] 

III.  ROADSIDE  STRIPS  AND  DITCHES. 

See  also  Nos.  2,  3,  supra. 

(a)  Adjoining  Owners. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Presumption  of  Dedication. 

5.  Highway — Ditch — Inclosure  Award — Per- 
mitting Pipes  to  be  Laid — Dedication — Animus 


dedicandi.]— In  pursuance  of  an  Inclosure  Act 
passed  in  17SS  allotments  were  made  to  the  pre- 
decessors in  title  of  the  plaintiff,  and  the  allottees 
were  directed  to  make  and  for  ever  maintain  a 
sufficient  fence  and  ditch  on  the  south  side  thereof. 
The  inclosure  award  set  out  a  public  highway  on 
the  south  side  of  the  allotments  of  the  breadth 

forty  feet  between  and  exclusive  of  the  ditches 
and  fences.  The  plaintiff  purchased  the  allot- 
ments in  1889,  anil  upon  several  occasions  he 
cleaned  out  the  ditch.  From  time  to  time  houses 
were  built  on  portions  of  the  allotments  along- 
side the  said  highway,  and  the  ditch  in  front 
thereof  was  filled  in  and  enclosed.  In  1901  the 
remaining  length  of  the  ditch  was  piped  in  and 
filled  up  by  the  defendants  with  the  assent  of 
the  plaintiff.  The  road  had  a  seven  feet  wide 
pavement  alongside  the  site  of  the  ditch,  and, 
inclusive  of  the  footpaths,  was  about  forty-seven 
feet  wide.  ]\Iany  persons,  however,  walked  over  the 
site  of  the  ditcli,  and  it  was  used  for  the  purposes 
of  passage  without  protest  for  nearly  four  years, 
when  the  plaintiff  enclosed  the  site  of  the  ditch 
with  a  temporary  paling  fence.  The  council 
objected  to  this  fence,  but  it  remained  until  1907, 
when  it  was  replaced  by  a  wall,  which  the 
defendants  pulled  down. 

Held— that  the  site  of  the  ditch  belonged  to 
the  plaintiff,  and  that  there  had  been  no  dedica- 
cation  thereof  as  a  highway. 
Walmsley  r.  Featherstone  Urban  District 

[Council,  73  J.  P.  322  ;  7  L.  G.  R.  806— 

Eady,  J. 

6.  Ti'amway  on  Roadside  Strip — Purchase  by 
Railway  Compatiy— Abandonment  of  Tranncay 
— Strip  regarded  as  Superfluous  Land — Right 
of  Pre-emption  in  Adjoining  Owner — Combined 
Dedication— Acts  As.serting  Ownership  of  Soil 
Coupled  with  Acquiescence  in  Public  User.]  — 
In  1818  a  strip  of  land  lying  alongside  a  highway 
in  a  sparsely  populated  agricultural  district  was 
purchased  by  a  tramway  company  under  statu- 
tory powers,  and  was  used  by  them  for  the 
purposes  of  a  horse  tramway.  The  tramway 
company  fenced  off  the  strip  from  the  adjoining 
land  from  which  it  was  taken,  but  left  it  open 
to  the  road.  The  tramway  company  was  dis- 
solved and  its  lands  and  undertaking  were  pur- 
chased by  a  railway  company,  who  were  given 
statutory  powers  either  to  use  parts  of  the  tram- 
way and  certain  of  the  tramway  lands,  including 
the  strip  in  question,  for  the  purposes  of  its  own 
undertaking  or  not,  as  they  should  think  fit,  and 
to  sell  any  part  thereof  not  so  used  with  a  right 
of  pre-emption  to  adjoining  owners.  In  1865 
the  railway  company  discontinued  the  use  of  the 
tramway  and  removed  its  rails.  They  did  not, 
however,  nor  did  their  successors  in  title,  another 
railway  company,  make  any  use  of  the  strip  in 
question  for  the  purposes  of  their  own  under- 
takings. In  1906  the  railway  company  then  in 
possession  sold  the  strip  to  the  adjoining  owner. 
The  highway  authority  claimed  that  the  strip  had 
been  dedicated  to  public  uses. 

Held— that  since  1865  the  strip  was  capable 

of  dedication  and  that   the  railway  companies 

were  in  a  position  to  dedicate  it,  and  that  they 

I  were   not   incapacitated  from  so  doing  by  the 
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III.  Roadside  Strips  and  Ditches — Continued. 
right  of  pre-euiptioii  in  the  adjoining  owner  ; 
that  the  acts  of  user  proved  were  sufficient  to 
show  an  intention  to  dedicate  ;  that  the  conduct 
of  the  railway  companies  in  asserting  from  time 
to  time  their  ownership  of  the  soil  while  they 
acquiesced  in  the  user  of  the  surface  by  the 
public,  further  established  an  intention  to  dedi- 
cate on  their  part,  and  that  the  surface  of  the 
strip  had  therefore  been  dedicated  to  highway 
uses. 

Held,  furtiiek  —  that  between  1818  and 
1865  the  land  was  capable  of  dedication,  and 
that  there  was  a  body  capable  of  dedicating  it. 

Held,  further— that  assuming  it  was  neces- 
sary' to  prove  a  combined  dedication  by  the 
company  and  the  adjoining  owner,  there  was  a 
period  of  five  years  during  which  there  was  an 
owner  capable  of  joining  with  the  company  to 
make  a  dedication. 

Coats  r.  Heeefokdshiee  County  Council, 
[1909]  2  Ch.  579  ;  78  L.  J.  Ch.  568  ;  100  L.  T. 
695  ;  73  J.  P.  355  ;  53  Sol.  Jo.  2-15,  5i3— Eve,  J. 

On  appeal,  at  the  hearing,  appeal  abandoned 
and  order  varied  by  consent  in  respect  of  a 
detail  not  affecting  the  above  :  [1909]  2  Ch. 
579,  at  p.  601  ;  78  L.  J.  Ch.  781  ;  101  L.  T.  644— 
C.A. 

IV.  OWNERSHIP  OF  SOIL. 

7.  Presumption  of  Lost  Grant — Turnpike  Road 
— Land  Acquired  under  Turnpihe  Trust  Act — 

Vesting  in  Local  Authority — Fee  Farm  lient — 
Paijment  for  Long  Period— Liability  of  Local 
Authority.] — About  1802  a  piece  of  land  was 
acquired  b}'  turnpike  trustees  from  the  plaintiffs 
and  used  to  widen  a  lane,  but  no  conveyance 
could  now  be  found.  From  that  date  a  fee  farm 
rent  was  paid  in  respect  of  the  land,  first  by  the 
turnpike  trustees  and  then  by  the  defendants,  in 
whom  it  became  vested  under  the  Public  Health 
Act,  1818.  In  1904  the  defendants  refused  to 
make  any  further  payment. 

Held — that  the  defendants  were  terre-tenants, 
for  they  had  a  statutory  determinable  fee  simple 
in  such  portion  of  the  soil  as  was  vested  in  them 
by  the  Public  Health  Act,  and  that  interest 
made  them  liable  for  the  rent,  and  also  that, 
having  regard  to  the  length  of  time  during  which 
the  rent  had  been  paid,  the  Court  would  presume 
that  the  turnpike  trustees  acquired  this  land 
from  the  plaintiffs  as  land  subject  to  a  fee  farm 
rent  without  further  payment. 

Foley's  Charity  Trustees  r.  Dudley  Cor- 
[PORATION,  [1909]  W.N.  250— C.  A. 

V.  DIVERSION. 

8,  Old  Footpath — Bi  version  Order — New  Foot- 
path along  side  of  New  Road — Effect  of  Substi- 
tution— Liability  of  Inhabitants  to  Repair  Xew 
Road.] — The  respondents  objected  to  the  pro- 
posals of  the  appellants  to  do  certain  private  i 
street  works  in  respect  to  a  road  called  Gloucester 
Road,  on  the  ground  that  the  road  was  repairable 
by  the  inhabitants  at  large.  In  1868  a  diversion  ! 
order  had  been  made  fur  the  stopping  up  and 


diversion  of  a  public  footpath  or  highway. 
Both  parties  agreed  to  assume  that  this  footpath  or 
highway  had  existed  prior  to  the  passing  of  the 
Highway  Act,  1835,  and  was  a  highway  repair- 
able by  the  inhabitants  at  large.  The  diversion 
order  recited  that  the  footpath  was  to  be  diverted 
so  as  to  run  along  a  new  road  lately  made.  This 
new  road  was  the  one  now  known  as  Gloucester 
Road,  ami  the  question  was  whether  this  new 
road  including  the  footpath  had  been  made  in 
substitution  for  the  old  footpath  or  whether  the 
diversion  merely  consisted  in  the  substitution  for 
the  old  footpath  of  the  new  footpath  along  the 
side  of  the  new  road. 

Held — that  as  the  intention  of  the  diversion 
was  to  provide  accommodation  for  vehicular  as 
well  as  pedestrian  traffic,  the  whole  width  of  the 
new  road,  including  the  new  footpath,  had  been 
substituted  for  the  old  footpath,  and  was  there- 
fore repairable  by  the  inhabitants  at  large. 
Kingston  -  on  -  Thames      Corporation     v. 

[Baverstock  and  Others,  100  L.  T.  935  ;  73 
J.  P.  378  ;  7  L.  G.  R.  831— Div.  Ct. 

VI.  MANAGEMENT  AND  CONTROL  OF 
HIGHWAYS. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

VII.  REPAIR  AND  MAINTENANCE  OF 
HIGHWAYS. 

See  also  No.  8,  supra. 

(a)  Awarded  Road. 

9.  Inclosure  Aiva rd — Private  Road — Liability 
to  Repair — Carriage  or  Cart  Way — Laid  Out 
and  Constructed — Commons  Inclosure  Act,  1845  (8 
&  9  Vict.  c.  118),  s.  68— High  u)ay  Act,  1835  (5  &  6 
Will.  4,  c.  50),  s.  23.] — A  valuer,  appointed  by 
commissioners,  whose  duty  it  was  to  make  a 
scheme  for  the  inclosure  of  certain  lands  under 
the  Commons  Inclosure  Act,  1845,  in  an  award 
set  out  that  a  private  carriage  or  occupation 
road,  called  No.  19,  was  for  the  use  of  the 
persons  interested  for  the  time  being  in  the 
old  inclosures  adjoining  the  road,  as  well  as 
the  allotments  numbered  79,  80,  81,  and  82,  and 
directed  that  the  road  should  be  maintained  and 
repaired  by  the  owner  and  proprietor  of  the  allot- 
ment numbered  79.  The  valuer  marked  out  the 
road,  levelled  it  by  cutting  off  the  hills,  and  to  a 
certain  extent  after  levelling  put  road  metal  in 
the  damp  places  and  holes.  The  road  having 
fallen  into  disrepair,  became  impassable  for  carts 
in  wet  weather.  The  plaintiff,  as  owner  and 
occupier  of  allotment  No.  82,  brought  an  action 
against  the  defendant,  as  owner  and  occupier  of 
allotment  No.  79,  for  a  declaration  that  the 
defendant  was  liable  to  repair  and  maintain  the 
said  road. 

Held — that  what  the  valuer  did  was  a  forma- 
tion and  completion  of  the  road  within  the  mean- 
ing of  sect.  68  of  the  Commons  Inclosure  Act, 
1845,  and  that  the  Act  placed  upon  the  owner  for 
the  time  being  of  allotment  79  a  liability  to  put 
the  road  from  time  to  time  in  as  good  a  condition, 
with  regard  to  levels  and  surface,  as  it  was  left  in 
by  the  valuer. 

Qucere,  whether  when  there  is  a  public  right  of 
way  by  means  of  a  footpath,  dedicated  prior  to 
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Yll.  Kepair  and  Maintenance    of   Highways — 

Continued. 
the  passing  of  the  Highway  Act,  1835,  and  a 
private  road  is  constructed  under  the  Commons 
Inclosure  Act.  18-i5,  over  the  same  site,  the  local 
authority  or  the  persons  responsible  for  the  repair 
of  the  highways  would  be  immune  under  sect.  28 
of  the  Highway  Act  from  keeping  it  up  so  far 
as  it  was  proper  for  the  purposes  of  the  passage 
of  foot  passengers. 

Reynolds   v.  Barnes,  [1909]  2  Ch.  .SOI  ;   78 
[L.  J.  Ch.  611  ;  101  L.  T.  71  ;  73  J.  P.  330— 

Parker,  J. 

(b)  Drainage. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Indictment  for  Non-repair. 
(No  paragraphs  In  this  vol.  of  the  Digest.] 

(d)  Mandamus. 
(No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Material  for  Repair. 
(No  I'liragiaphs  in  this  vol.  otthe  Digest. 

(f)  Miscellaneous. 

[No  panigraplis  in  this  \oI.  ot  the  Digest.) 

(g)  Misfeasance. 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(h)  Mode  of  Repair. 

10.  Evidence  of  Xegligence —  Whole  Eoad  Done 
at  Once  —  Five  Inches  of  Granite  over  Road 
— Road  not  Scarified — No  Warning  JVotice  — 
Action  for  Damage  to  Horse  that  lias  jfiilled 
heavg  Waggon  over  Granite.'] — In  an  action 
for  damages  for  negligence  for  injury  alleged 
to  have  been  caused  to  a  horse  that  died 
after  pulling  a  loaded  waggon  over  a  stretch  of 
country  road  which  was  being  laid  with  granite 
by  the  defendants,  the  particulars  of  negligence 
alleged  were  (1  j  that  the  road  was  not  closed  ; 

(2)  that    no     warning     notice     was    erected  ; 

(3)  that    the    road    had    not    been    scarified ; 

(4)  that  the  road  was  not  laid  in  halves ; 
(Ji)  that  the  road  was  laid  with  granite  to  so 
great  a  depth  as  five  inches.  There  was  evidence 
to  support  these  allegations.  It  appeared  also 
that  the  stretch  of  country  road  was  about  130 
feet  in  length,  part  of  it  rolled,  part  of  it  rolled 
but  not  rolled  in,  and  the  rest  of  it  unrolled  or 
only  rolled  once.  The  waggoner  put  his  horsts 
to  "the  task  without  asking  for  help  from  the 
men  with  the  steam-roller  that  was  there  or 
otherwise.  The  waggon  could  not  turn  round 
in  the  lane.  The  jury  found  (1)  that  there  was 
negligence  on  the  part  of  the  defendants'  ser- 
vants ;  (2)  that  the  plaintiflE  and  his  driver  could 
not,  by  the  exercise  of  reasonable  care,  have 
avoided  the  consequences  of  the  defendants' 
negligence  ;  and  (3)  that  the  death  of  the  plain- 
tiff's horse  was  the  natural  and  necessary  con- 
sequence of  the  defendants'  negligence  ;  and 
judgment  was  entered  for  the  plaintiff. 

Held — per  Alverstone,  L.  C.  J.,  on  the  facts 
uf  the  case,  that  the  plaintiffs  should  have  been 
non-suited,  as,  although  there  was  evidence  that 
the  defendants  had  been  negligent  by  way  of  mis- 
feasance, there  was  no  evidence  that  the  death 


of  the  plaintiff's  horse  was  the  natural  and 
necessary  consequence  of  the  defendants'  acts. 

Held— per  Sutton,  J.,  there  was  evidence  to 
go  to  the  jury  on  all  the  three  questions  left  to 
them. 

Accordingly,  the  Court  being  divided  in 
opinion,  the  appeal  was  dismissed. 

99  L.  T.  847  ;  72   J.  P.  526  ;  7  L.   G.   11.   GO— 

[Div.  Ct. 

Held  by  C.  A. — that  the  judgment  of  Alver- 
stone, L.  ('.  J.,  was  right,  that  the  plaintiff's 
servant  had  elected  to  run  the  risk  of  taking  the 
horse  with  the  heavy  load  across  the  loose  metal, 
and  that  there  was  no  evidence  that  the  death 
of  the  horse  was  the  natural  and  necessary  con- 
sequence of  the  defendants'  negligence. 

Torrance     r.     Ilford     Urban      District 

[Council,  73  J.  P.  225  ;  25  T.  L.  R.  355  ;  53 

Sol.  Jo.  301  :  7  L.  G.  R.  554— C.  A. 

(i)  Ratione  Tenurae. 
[No  paragraphs  in  this  vol.  of  the  Digest] 

Vlll.  EXTRAORDINARY   TRAFFIC. 

(a)  Contributory  Negligence  of  Authority. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(b)  Liability  for  Damage. 

11.  Timher  Haulage — Staple  Trade  of  District 
— Highways  and  Locomotives  (^Amendment)  Act, 
1878(41  &  42  Vict.  c.  77),  s.  23— Locomotives 
Act,  1898  (61  &  62  Vict.  c.  29),  s.  12.]— There  is 
nothing  in  the  case  of  Raglan  Hiqhwag  Board 
V.  Monmouth  Steam.  Co.  (im),  46  J.  P.  598,  to 
the  effect  that  if  the  traffic  in  question  is  common 
to  the  district,  or  is  the  staple  trade  of  the  dis- 
trict, it  must,  as  regards  an^-  particular  road  in 
the  district,  be  held  to  be  ordinary  and  not 
extraordinary  traffic.  The  question  of  whether 
traffic  is  extraordinary  or  not  is  one  of  fact  ;  and 
in  such  a  case  as  the  aliove  the  Court  must  con- 
sider at  what  intervals  such  traffic  is  in  fact 
conducted  over  the  particular  road,  and  whether 
such  intervals  are  sufficiently  short  and  regular 
to  make  the  traffic  ordinary  on  the  particular 
road. 

Decision  of  Divisional  Court  (72  J.  P.  321  ;  6 
L.  G.  R.  733)  affirmed. 

Geirionydd    Rural    District    Council    v. 

[Green,  [1909]  2  K.  B.  845  ;  78  L.  J.  K.  B. 

1039  ;  100  L.  T.  418  ;  73  J.  P.  137  ;  25  T.  L.  R. 

282  :  7  L.  G.  R.  308— C.  A. 

12.  ••  By  whose  Order  Trafiic  has  been  Con- 
ducted"— Sgndicates  Subsidiary  to  Company — 
Higltways  and  Locomotives  (Amendments)  Act, 
1878  (41  &  42  Vict.  c.  77),  s.  23 — Locomotives  Act, 
1898  (61  &  62  Vict.  c.  29),  s.  12,]— The  defendants, 
who  had  acquired  from  certain  landowners  the 
right  to  prospect  for  coal,  entered  into  agree- 
ments with  two  incorporated  syndicates  wliich 
were  subsidiary  to  the  defendant  company  that 
these  syndicates  should  undertake  the  boring  for 
the  coal  at  certain  spots  defined  by  the  defen- 
dants.    In  connection  with  the  work  undertaken 
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VIII.  Extraordinary  Traffic — Continued. 
by  the  two  syndicates  damage  to  certain  high- 
ways was  occasioned  hy  the  extraordinary  trathc 
passing  over  the  same. 

Held — that  the  syndicates  were  contractors  ; 
that  the  defendants  were  the  persons  b}'  whose 
order  or  authority  the  traffic  was  conducted; 
and  that  consequently  the  defendants  were  liable 
for  the  expenses  incurred  by  the  plaintiffs  in 
repairing  the  damage  done  by  that  traffic. 

Decision  of  Jelf,  J.  (72  J.  P.  507)  affirmed. 

Kent  County  Council  v.  Kent  Coal  Con- 

[CESSIONS,  Ld.,  73  J.  P.  305  ;  25  T.  L.  R.  479  ; 

7  L.  G.  R.  899— C.  A. 

(c)  Limitation  of  Action. 

13.  ''  Particular Buildhif)  Contract" — Several 
Parts  of  Connected  Contract — Locomotives  Act, 
1898  (61  &  62  Vict.  c.  29),  s.  12,  sui-s.  1  (&).]— 
The  defendants  contracted  with  a  firm  for  the 
construction  of  a  collecting  and  a  service  reser- 
voir and  for  the  laying  of  pipes  between  them 
and  from  the  service  reservoir  to  C.  By  reason 
of  the  haulage  of  these  pipes  extraordinary 
expenses  were  incurred  by  the  plaintiffs  in 
repairing  certain  roads  in  their  district,  and 
the  plaintiffs  sued  the  defendants  to  recover 
the  amount  of  those  expenses.  At  the  date  of 
the  issue  of  the  writ  in  tliat  action  the  laying  of 
the  pipes  which  caused  most  of  the  damage  and 
expenses  claimed  had  been  completed  more  than 
six  months. 

Held — that  the  contract  entered  into  between 
the  defendants  and  their  contractors  was  a 
"  particular  building  contract "  for  one  con- 
nected building  operation,  consisting  of  several 
parts,  and  that  the  plaintiffs  were  entitled,  under 
sect.  12,  sub-sect.  1  (i),  of  the  Locomotives  Act, 
1898,  to  bring  their  action  for  the  recovery  of 
the  expenses  incurred  by  them  in  the  repair  of 
the  roads,  at  any  time  within  six  months  of  the 
completion  of  the  whole  contract. 

.  Decision  of  Channell,  J.,  reversed. 
Carlisle  Rural  District  Council  r.  Mayor, 

[etc.,  of  Carlisle  (W.  Kennedy,  Third 

Party).  [1909]  1  K.  B.  471  ;  78  L.  J.  K.  B. 

307 ;  100  L.  T.  216  ;  73  J.  P.  121  ;    25  T.  L.  R. 
237  ;  53  Sol.  Jo.  228  ;  7  L.  G.  R.  268— C.  A. 

14.  Work  Extemding  over  a  Long  Period  — 
"  Completion  of  the  Contract  or  Work  "—Loco- 
motives Act,  1898  (61  &  62  Vict.  c.  29),  s.  12, 
sub-s.  1  (&).] — The  defendants  entered  into  a 
contract  with  a  contractor  for  the  construction 
by  him  of  a  watertight  reservoir,  and  its  main- 
tenance for  six  months  after  completion.  The 
reservoir  was  ready  for  filling  on  February  22nd, 
1906,  and  was  filled  shortly  afterwards  ;  but,  on 
cracks  appearing,  the  reservoir  was  emptied  and 
the  cracks  repaired.  The  reservoir  was  rendered 
watertight  by  the  middle  of  May,  1906.  By 
reason  of  the  haulage  of  material  by  the  con- 
tractor in  connection  with  the  work,  extra- 
ordinary expenses  were  incurred  by  the  plaintiffs 
in  repairing  certain  roads  in  their  district,  and 
they  commenced  an  action  in  the  county  court 
on  November  1st,  1906,  to  recover  the  amount  of 


those  expenses.  The  county  court  judge  held 
that  the  six  months  limited  by  sect.  12,  sub- 
sect.  1  (b),  of  the  Locomotives  Act,  1898,  was  to 
be  calculated  from  the  time  of  the  substantial 
completion  of  the  contract  or  work  the  carrying 
out  of  which  had  caused  the  damage  to  the  roads, 
and  he  found  that  the  actual  work  that  had  to 
be  done — viz.,  the  construction  of  the  reser- 
voir— was  not  completed  till  the  middle  of 
May,  1906.  On  appeal,  the  Divisional  Court  held 
that  the  reservoir  was  completed  in  the  ordinary 
sense  when  the  water  was  let  in — viz.,  on 
February  6th,  1906. 

Held — that  there  was  no  evidence  that  the 
county  court  judge  had  misdirected  himself  in 
coming  to  the  conclusion  that  the  work  of  con- 
struction was  not  complete  until  the  reservoir 
was  made  watertight,  and  that  his  judgment 
m.ust  be  restored. 

Decision  of  Divisional  Court  (72  J.  P.  301  ;  99 
L.  T.  168  ;  6  L.  G.  R.  936)  reversed. 

Reigate  Rural  District  Council  r.  Sutton 

[District    Water    Co.    (Ewart,    Third 

Party),  [19U9]  W.  N.  28  ;  78  L.  J.  K.  B.  315  ; 

100  L.  T.  354  ;  73  J.  P.  161  ;  25  T.  L.  R.  266  ; 

53  Sol.  Jo.  243  ;  7  L.  G.  R.  280— C.  A. 

(d)  Practice. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

IX.  OBSTRUCTION  OF  HIGHWAYS. 

See  also  MAGISTRATES,  No.  6  ;  METRO- 
POLIS, Nos.  12,  13. 

15.  Animal  Straying  on  Ilig/nvaij  —  Negli- 
gence.']— The  defendant's  sow,  which  had  strayed 
on  to  a  highway,  jumped  up  from  the  side  of  the 
hedge  as  a  horse  and  van  were  about  to  pass  a 
motor-car.  The  horse  was  frightened  by  the  sow 
and  shied  in  front  of  the  car,  which  then  collided 
with  the  horse  and  van  and  a  stone  wall  and  was 
damaged.  In  an  action  by  the  owner  of  the 
motor-car  against  the  defendant  in  respect  of 
the  damage  done  to  the  motor-car,  the  jury 
found  that  the  defendant  was  not  guilty  of  negli- 
gence in  allowing  the  sow  to  be  on  the  road  ;  that 
the  sow  caused  the  horse  to  shy ;  that  the  probable 
result  of  the  sow  being  on  the  road  as  described 
was  to  cause  the  horse  to  shy  ;  but  the  jury  could 
not  agree  as  to  whether  the  driver  of  the  motor- 
car was  guilty  of  contributory  negligence. 

Held— that  on  these  findings  judgment  must 
be  entered  for  the  defendant. 

Judgment  of  Bray,  J.,  in  Hadioell  v.  Righton 
([  1907]  2  K.  B.  345  ;  76  L.  J.  K.  B.  891  ;  71  J.  P. 
499  ;  97  L.  T.  133  ;  23  T.  L.  R.  548  ;  5  L.  G.  R. 
881)  approved. 
HiGGiNS  V.   Searle,  100   L.  T.  280  ;  73  J.  P. 

[185  ;  25  T.  L.  R.  301  ;  7  L.  G.  R.  640— C.  A. 

X.  BRIDGES. 

(a)  Erection  and  Repair. 

16.  Bridge  Carry mg  Eoad  over  Bailway — 
Ajjj? roaches— Fences  on  Side  of  Approaches  — 
Repair — Xorth   Midland   Railway  Act   (6  &  7 
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X.  Bridges — Continued. 

Will.  4,  c.  cvii.),  s.  73.] — Under  statutory  autho- 
rity, the  predecessors  in  title  of  the  defendant 
company  carried  a  turnpike  road,  now  a  main 
road,  over  their  line  of  railway  by  means  of  a 
bridge  and  approaches  thereto.  By  the  Act 
under  which  this  was  done  it  was  provided  that 
the  road  over  the  bridge  should  be  formed  and 
.should  at  all  times  be  continued  of  such  width 
as  to  leave  a  clear  and  open  space  between  the 
fences  of  not  less  than  25  feet,  that  the  ascent 
of  the  bridge  should  not  be  more  than  1  foot 
in  30  feet,  and  that  a  good  and  sufficient  fence 
should  be  made  on  each  side  of  the  bridge, 
which  fence  should  not  be  less  than  4  feet  above 
the  surface  of  the  bridge. 

Held— that  the  word  "  bridge  "  as  used  in 
the  section  included  the  approaches  of  the 
bridge  on  either  side  thereof,  and  the  expression 
"  road  over  such  bridge"  included  the  road  over 
the  approaches;  that  the  word  "continued" 
implied  an  obligation  to  do  from  time  to  time 
all  things  necessary  in  order  that  the  bridge 
should  be  such  a  bridge  as  required  by  the  Act ; 
and  that  according  to  the  true  construction  of 
the  section  the  defendants  were  liable  for  the 
maintenance  of  the  bridge,  including  its 
approaches  and  fences. 

Decision  of  Parker.  J.  (99  L.  T.  961  ;    73  J.  P. 
92  ;    25  T.  L.  R.  189  ;  7  L.  G.  K.  219)  affirmed. 
Attobney-Geneeal  c.  Midland  Ry.  Co.,  100 

[L.  T.  866 ;  73  J.  P.  337  ;  25  T.  L.  R.  547  ;  53 
Sol.  Jo.  520  ;  7  L.  G.  R.  998— C.  A. 

17.  Bridge  Carrying  Boad  orer  Bailwan — Not 
a  "  Public  High  loog  " — Maintenance  of  Boad  and 
Bridge — Construction  of  Special  Act — Bailways 
Clauses  Consolidation  {Scotland)  Act,  1845  (8 
&  9  Vict.  c.  33),  s.  39.] — By  their  special  Act  a 
railway  company  were  empowered  to  carry  a  road 
over  their  line  ;  the  Act  did  not  specify  that  they 
were  to  "  maintain  "  the  bridge,  and  as  the  road 
was  not  a  "  public  highway  "  the  maintenance 
sections  of  the  general  statute  of  1845  did  not 
apply. 

Held — that  (except  for  their  own  purposes 
and  safety)  the  railway  company  need  not  main- 
tain either  the  bridge  or  the  roadway  over  it. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ([1908]  S.  C.  244)  affirmed. 
Caledonian  Ry.  Co.  r.  Glasgow  Corpora- 

[TION,  [1909]  A.  C.  138  :  78  L.  J.  P.  C.  52  ; 

99  L.  T.  784  ;  [1909]   S.  C.  (h.  l.)  5  ;    46  So. 
L.  R.  30— H.  L. 

18.  Bridge  orcr  Baihcay — Width  of  Bridge 
and  Approaches — Buty  to  Widen — Special  Act 
— Incorporation  of  Prior  Special  Act—Profision 
Inconsistent  toith  General  Act — Taff  Vale  Bail- 
way  Acts,  1836  (6  &  7  Will.  4,  c.  Ixxxii.),  s.  69, 
and  1846  (9  &  10  Vict.  c.  cccxciii.),  ss.  1,  3 — 
Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20), 
.«.  50,  .^)1.]— By  sect.  69  of  the  Taff  Vale  Rail- 
way Act,  1836,  where  a  bridge  was  erected  to 
carry  a  public  highway  over  the  railway  the 
road"  over  the  bridge  was  to  be  of  a  width 
between  the  fences  of  not  less  than  15  ft.  By 
sect.  1  of  the  Taff  Vale  Railway  Act,  1846,  "all 


the  provisions  contained  in"  the  Act  of  1836 
"  relating  to  the  Taff  Vale  llailway  .  .  .  except 
such  of  them  as  are  inconsistent  with  the 
provisions  of  .  .  .  the  Railways  Clauses  Con- 
solidation Act,  1845,  and  except  also  such  as  by 
this  Act  are  altered  iir  otherwise  provided,  shall 
extend  to  this  Act  and  to  the  several  purposes 
thereof  as  fully  and  effectually  as  though  such 
provisions  were  re-enacted  in  this  Act  as 
applicable  to  such  purposes."  By  sect.  3,  "all 
the  provisions  of  the  .  .  .  Railways  Clauses 
Consolidation  Act,  1845,  so  far  as  the  same  are 
applicable,  and  save  in  so  far  as  the  same  may 
be  inconsistent  with  the  provisions  hereinafter 
mentioned,  shall  extend  to  this  Act  and  to  the 
several  purposes  thereof,  and  the  same  together 
with  this  Act  shall  be  read  together  as  one  Act." 
By  sect.  1  of  the  Railways  Clauses  Act,  1845,  the 
Act  "shall  apply  to  every  railway  which  shall, 
by  an  Act  which  shall  hi;reafter  be  passed,  be 
authorised  to  be  constructed,  and  this  Act  shall 
be  incorporated  with  such  Act;  and  all  the 
clauses  and  provisions  of  this  Act,  save  so  far  as 
they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking 
authorised  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall  .  .  . 
form  part  of  such  Act  and  be  construed  together 
therewith  as  forming  one  Act."  Sect.s.  50  and 
51  of  the  Act  provided  that  every  bridge  carry- 
ing a  public  carriage  road  over  a  railway  should 
(except  as  otherwise  provided  by  the  special 
Act)  have  a  specitied  width,  which  was  greater 
than  the  width  prescribed  in  the  Taff  Vale 
Railway  Act,  1836. 

Held— (1)  that  the  question  of  the  width  of  a 
bridge  carrying  a  public  carriHge  way  over  the 
railway  was  governed  by  the  Railways  Clauses 
Act,  1845,  and  therefore  that  the  railway  com- 
pany were  Iwund  to  widen  the  bridge  in  accord- 
ance with  the  provisions  of  that  Act  ;  but  (2) 
that  the  railway  company  were  not  bound  to 
widen  the  a[)proaches  to  the  bridge,  as  the  word 
"  bridge "  in  sect.  51  of  the  Railways  Clauses 
Act,  1845,  does  not  include  the  approaches. 

Decision  of  C.  A.  ([1908]  1  K.  B.  239; 
77  L.  J.  K.  B.  424  ;  98  L.  T.  3.56  ;  72  J.  P.  25  ; 
24  T.  L.  R.  165 ;  6  L.  G.  R.  201)  varied. 

Rhondda  Urban  District  Council  v.  Taff 

[Vale  Ry.  Co.,  [1909]  A.  C.  253  ;    78  L.  J. 

K.  B.  647  :  100  L.   T.  713  ;  73  J.  P.  257  ;  25 

T.  L.  R.  483  ;  7  L.  G.  R.  616— H.  L. 

19.  Beconst ruction— Obligation  to  Baise  Bridge 
over  Canal  so  as  not  to   Constitute  a  Xuisa/u'e.'\ 

Held— that  the  defendants  being  bound  to 
repair  and  reconstruct  a  bridge  passing  over  a 
canal  were  liable  in  doing  so  to  raise  it  so  as 
to  prevent  it  from  being  a  nuisance  and  an 
obstruction  to  navigation. 
North  Staffordshire  Ry.  Co.  v.  Mayor,  etc., 

[of   Hanlev,  73  J.  P.  477  ;  26  T.  L.  R.  20— 

C.  A. 

(b)  Tolls. 

20.  Statutory  '/'nils— Lease— Bates  not  to  be 
Increased — Conwai/  Bridge  Act,  1878  (41  Vict. 
c.  Ixviii.),  .<.  16,  ,SV7<«/.]— In  1907  the  Commis- 
sioners constitute<l  by  the  Conway  Bridge  Act, 
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X.  Bridges  —  Continued. 

1878,  demised  to  the  defendant  at  an  annual 
rent  the  tolls  which  were  or  could  be  demanded 
or  taken  on  the  bridge,  subject  to  all  statutory 
restrictions  and  exemptions,  and  so  that  the  tolls 
should  not  be  increased  beyond  those  then  levied 
and  taken.  By  the  Schedule  to  the  Act  a  toll  of 
sixpence  is  payable  for  every  horse  drawing  a 
carriage,  but  at  the  date  of  the  lease  one  toll 
only  was  taken  foi-  a  hackney  carriage  passing 
over  the  bridge  with  passengers  and  returning 
with  the  same  passengers  or  without  passengers 
on  the  same  day,  and  no  toll  was  demanded  for 
a  hackney  carriage  passing  without  passengers. 
At  the  date  of  the  lease  and  for  many  years  pre- 
viously there  was  a  notice  board  at  the  bridge  on 
which  was  a  copy  of  the  schedule  to  the  Act. 
The  defendant  having  intimated  that  he  would, 
after  March  1st.  1909,  charge  a  toll  in  the  case 
of  a  carriage  plying  for  hire  every  time  it  crossed 
the  bridge,  the  Commissioners  sought  to  restrain 
him  from  doing  so,  alleging  that  this  would  be  in 
breach  of  the  terms  of  the  lease. 

Held — that  the  charge  proposed  to  be  made 
by  the  defendant  was  not  an  increase  of  toll, 
but  was  an  imposition  originally  authorised  from 
which  exemption  had  hitherto  been  enjoyed  ; 
that  the  true  construction  of  the  lease  was  that 
the  rates  of  the  tolls  should  be  maintained  :  and 
that  there  had  been  no  breach  by  the  defendant 
of  the  terms  of  the  lease. 

Conway  Bridge  Commissioners  r.  Jones,  26 
[T.  L.  R.  81— Eve,  J. 

XL  STATUTORY  INTERFERENCE  WITH 
HIGHWAYS. 

(a)  Railway  Companies. 

21.  Level  Crossing — Aj)}) roaches — Liability  of 
Railway  Company  to  Repair  Approaches  — 
NoHhern  and  Eastern  Railway  Compamj  Act., 
1836  (6  &  7  Will.  4,  c.  ciii.),  s.  31.]— By  their 
private  Act  a  railway  company,  the  defendant 
railway  company's  predecessors,  were  authorised 
"  to  make  or  construct  upon,  across,  under,  or 
over  the  said  railway  .  .  .  such  inclined 
planes  .  .  .  bridges,  roads,  ways  ...  as  the 
company  shall  think  proper  .  .  .  and  also  to 
divert  or  alter  the  course  of  any  roads  or  ways 
or  to  raise  or  sink  any  roads  or  ways,  in  order 
the  more  conveniently  to  carry  the  same  over  or 
under  or  by  the  side  of  the  said  railway  .  .  . 
and  also  from  time  to  time  to  alter,  repair,  or 
discontinue  the  before-mentioned  works  or  any 
of  them,  and  to  substitute  others  in  their  stead 
.  .  .  doing  as  little  damage  as  may  be  .  .  . 
and  the  said  company  making  full  satisfaction 
.    .  .  for  all  damage.  ..." 

The  railway  company  in  making  their  railway 
constructed  it  so  as  to  cross  certain  highways  by 
means  of  level  crossings,  and  as  the  "railway  at 
those  crossings  was  at  a  higher  level  than  tliat  of 
the  original  highways,  the  compan3',  in  order  to 
bring  the  highways  up  to  the  level  of  the  rail- 
way and  to  render  the  highways  continuous  and 
without  interruption  from  a  difference  in  level 
between  the  railway  and  the  original  levels  of 
the  adjoining  lengths  of  highways  and  so  as  lo 


restore  their  use,  raised  such  adjoining  lengths 
of  highways  on  either  side  of  the  railway  ;  and 
they  erected  gates  by  the  side  of  the  railway  at 
each  side  of  the  level  crossings. 

Held — that  the  railway  company  were  bound 
to  repair  and  keep  in  repair  the  portions  of  the 
highways  adjoining  the  level  crossings  which 
had  been  so  raised. 

Decision  of  Jelf.  J.  ([1909]  1  K.  B.  368;  78 
L.  J.  K.  B.  249  ;  99  L.  T.  843  ;  73  J.  P.  84  ;  25 
T.  L.  K.  198  ;  7  L.  G.  R.  208)  affirmed. 

Hertfordshire  County  Council  r.  Great 
[Eastern  Ry.  Co.,  [19091  2  K.  B.  403  ;  78 
L.  J.  K.  B.  1076  ;  101  L.  T.'213  ;  73  J.  P.  353  ; 
25  T.  L.  R.  573  ;  53  Sol.  Jo.  575  ;  7  L.  G.  R. 

1006— C*.  A. 

(b)  Tramways. 

[No  ijaragiaphs  in  this  vol.  of  the  Dige.st.] 

(c)  Water  and  Canal  Companies. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
XII.  PRIVATE   STREET   WORKS. 

(a)  Charge  on  Premises. 

[No  paragraphs  in  this  vol.  ol  the  Digest.] 

(b)  Exemptions  from  Liability  as  Owner. 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 

(c)  Local  Act. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Miscellaneous. 

22.  Apportionment  of  Expenses  —  Power  of 
Justices  as  to  "  Degree  of  Benejit " — Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  ss.  7,  8 
(1),  10.] — In  the  absence  of  a  resolution  by  the 
urban  authority  under  sect.  10  of  the  Private 
Street  ^Jorks  Act,  1892,  that  the  api)ortionment 
of  the  expenses  of  making  up  a  street  is  to  be  made 
otherwise  than  according  to  frontage,  the  justices 
have  no  jurisdiction  under  sect.  8  (1)  of  the  Act 
on  the  hearing  of  objections  to  the  provisional 
apportionment  to  reduce  the  apportionment  in 
respect  of  the  degree  of  benefit  to  be  derived  by 
any  premises,  or  of  the  amount  and  value  of  any 
work  already  done  by  the  owners  or  occupiers. 
Bridgwater     Corporation     v.    Stone,    99 

[L.  T.  806  ;  72  J.  P.  487  ;  6  L.  G.  R.  1171— 

Div.  Ct. 

23.  Provisional  A2}portionment  —  Estimate  — 
Item  for  Contingencies — Private  Street  Works  Act, 
1892  (55  &  56  Vict.  c.  57),  ss.  6,  7.]— It  is 
permissible  for  an  estimate  in  a  provisional 
apportionment  under  the  Private  Street  Works 
Act,  1892,  to  contain  an  item  for  contingencies. 
Standring  r.  Bexhill  Corporation,  73  J.  P. 

[241  ;  7  L.  G.  R.  670— Div.  Ct. 

(e)  New  Streets. 

24.  "  New  Street'' — Bye-laws  as  to  ^'Laying  Out 
New  Street " — Infringement — Erection  of  Cottages 
Standing  Back  from  Highway — Approaches — 
Footpath— Public  Health  Act,  1875  (38  &  39  Vict. 
c,  55),   ss.  4,  157.] — A   builder  employed  by  the 
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XII.  Private  Street  Works — Continued. 
(Icfciidiint  deposited  plans  with  the  local autluiiity 
showing  that  he  intended  to  ereet  cottaj,'cs  some 
way  baclv  from  the  road  with  approaches  con- 
sisting of  a  footpath  5  or  6  feet  wide.  The 
surveyor  pointed  out  to  the  builder  that  he  could 
not  carry  out  the  intention  regarding  roads  with- 
out committing  a  breach  of  the  bye-laws.  The 
builder,  without  consulting  the  defendant,  said 
that  a  roadway  of  the  required  width  would  be 
made  at  the  termination  of  a  tenancy  over  other 
land  the  property  of  the  defendant,  and  sent  in 
an  amended  plan  showing  such  road.  The  sur- 
veyor, with  the  consent  of  the  chairman  of  the  j 
roads  committee,  gave  provisional  consent  to  the 
plans  and  allowed  the  work  to  be  commenced. 
Subsequently,  after  the  building  had  been  com- 
menced, the  matter  came  before  the  roads 
committee,  who  approved  the  plans  subject  to  a 
conrlition  that  the  road  should  be  made  up,  and 
the  builder  wrote  saying  that  the  road  would  be 
made  in  due  course,  but  for  the  present  paths 
would  be  made.  In  the  result  a  pathway  was  i 
formed  202  feet  long,  the  surface  being  levelled  { 
and  covered  with  mortra-  and  rubble,  with  sand 
on  the  top.  In  an  action  against  the  defendant 
and  the  builder  for  (1)  a  declaration  that  the 
defendants  had  laid  out  a  new  street  in  contra-  j 
vention  of  a  bye-law  by  reason  of  the  same  not 
being  8(5  feet  wide  and  not  having  been 
constructed  for  use  as  a  carriage  road,  (2)  a  man- 
datory injunction  or  order  requiring  the  defend- 
ants to  widen  the  said  new  street. 

Held — that  the  words  "  new  street  "  in  sect. 
1.57  of  the  Public  Health  Act,  1S75,  were  nut 
contined  to  new  streets  in  the  broad  and  popular 
sense  of  roadways  with  houses  on  either  side,  but 
may  include  lanes,  alleys  and  passages,  that  the 
local  authority  had  power  to  make  bye-laws 
respecting  new  roads  which  were  not  intended  to 
have  houses  on  either  side,  that  the  defendant 
had  by  his  agent  laid  out  and  constructed  a  new 
street  in  contravention  of  the  bye-laws,  and  that 
an  injunction  must  be  granted. 

Attorney-General  c.Gibb,  [1909]  2  Ch.265  ; 

[78  L.  J.  Ch.  521  ;  101  L.  T.  l(i  :  78  J.  P.  848  ; 

7  L.  G.  R.  754— Parker,  J. 

(f)  Notices. 

25.  Xotice  to  Frontager — No  Reference  in  Xotice 
III  Depoxited  Plans —  Public  Health  Act,  1875 
(38  &  89  Vict.  c.  55),  ss.  150,  257,  317,  and 
Sched.  71'.,  Form  (?.] — A  notice  served  l)y  a  local 
authority  under  sect.  150  of  the  Public  Health 
Act,  1875,  requiring  the  owner  of  property 
adjoining  a  private  street  to  sewer,  level,  pave, 
etc.,  such  street  must,  to  be  valid,  contain  a 
specitic  reference  to  the  deposited  plans  and 
sections  of  the  structural  works  intended  to 
be  executed  and  state  that  thcj"^  are  open  to 
inspection. 

Stourbridge  Urban   District   Council  r. 

[Butler  and  Grove,  [1909]  1   Ch.  87  ;  78 

L.  J.  Ch.  59  ;  99   L.  T.  912  ;   73  J.   P.  3  ;  25 

T.  L.  R.  24  ;  7  L.  G.  R.  183— Neville,  J. 

26.  Postinff  on  Land — ''  Conspicuous  "  Place — 
Post  upon  Boundary — Public  Health  Act,  1875 


(38  &  39  Vict.  ('.  55),  .y.  2()7.]  — It  is  a  question  of 
fact  whether  a  notice  is  postcil  on  a  "'  conspicuous 
part  "  of  a  piece  of  vacant  land  so  as  to  satisfy 
s.  2(J7  of  the  Public  Health  Act,  1875. 

So  held — where  a  notice  had  been  fixe<l  to  a 
post  just  on  the  boundary  between  the  defen- 
dant's land  and  another  plot,  and  the  county 
court  judge  held  that  even  if  half  the  post  was, 
strictly  speaking,  on  his  land  the  notice  was  not 
on  a  "  conspicuous  part  "  of  it. 
AVest  Ham  Corporation  r.  Thomas,  73  J.  P. 
[65;  G  L.  G.  R.  1043— Div.  Ct. 

(g)  Objections. 

Sec  also  EviUENCi;,  No.  7. 

27.  Xotice  of  Objection  to  Prorixidnul  A/>j>or- 
fionnient — Mistake — Point  not  liaised  by  Xotice 
of   Objection  —  Power    to    Amend    Procisional 
Appoiiionment — Prirate  Street  Works  Act,  1892 
(55    &   56  Vict.    c.   57),  ss.    7,  8    (1).]  —  The 
appellant  was  the  owner  of  certain  land  abutting 
on  a  street  in  the  district  of  the  respondents, 
who  resolved    under    the  Private  Street  Works 
Act,  1892,  to  make  up  the  street.     The  appellant 
appeared   in  the  provisional   a|)portionment   as 
j  liable  to  be  charged  in  respect  of  certain  land 
abutting  on  the  south  side  of  the  street,  and  a 
colliery  company  appeared  therein  as  owners  or 
reputed    owners    of    certain    agricultural    land 
abutting  on  the  north  side  of  the  street.     The 
appellant  gave  written  notice  of  objection  on  the 
1  ground  that  the  provisional  apportionment  was 
incorrect  in  respect  of  the  degree  of  benefit  to  be 
derived   by  the   owners   and   occupiers   on   the 
I  north  side.     The  justices  ordeied  that  the  pro- 
visional apportionment  should  be  amended  and 
that  the  expenses  should  be  apjiortioned  accord- 
I  ing  to  frontage,  and  that  notice  should  be  given 
to  the  owners  or  reputed  owners  shown  as  liable 
to  be  charged,  and  they  adjourned  the  hearing. 
At  the  adjourned  hearing  the  justices  found  that 
the  colliery  company  were  only  lessees  and  they 
ordered  the  name  of  the  Duke  of  Portland  to  be 
substituted  as  the  owner  of  the  agricultural  land, 
that  notice  should  be  given  to  the  duke  and  that 
the  hearing  should  be  further  adjourned.     On 
the  further  adjournment  the  Court  found  that 
the  duke's  land  did  not  abut  upon  the  street,  and 
they  ordered   his   name  to  be  omitted  and  the 
provisional  apportionment  to  Ije  amended,  ami 
thej'  adjourned  the  hearing  again.     In  the  pro- 
visional apportionment  thus  amended  the  appel- 
lant appeared  as  owner  or  reputed  owner  of  a 
strip  of  land  lying  between  the  duke's  land  and 
the  street.     On  the  final  hearing  it  was  proved 
that  the  appellant  was  the  owner  of  this  strip  of 
land,  and  the  justices  confirmed  the  provisional 
apportionment  as  thus  amentled. 

Held  —  that  although  there  had  been  no 
notice  of  objection  to  the  provisional  apportion- 
ment on  the  ground  of  the  omission  of  the  name 
of  the  appellant  as  the  person  ciiargeable  in 
respect  of  the  strip  of  land,  the  justices  had 
power  to  amend  the  provisional  ajiportionment 
in  this  respect  and  to  confirm  it  as  so  amended. 
Hall  r.  Bolsover  Urban  District  Council, 
[100  L.  T.  372  ;  73  J.  P.  JlO  ;  7  L.  (!.  R.  403  — 

Div.  Ct. 
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X 1 1.  Private  Street  Vfotlis—  Continued. 

28.  Pi-dnsioiKil  Ajiportionmpnt  —  Road  onl ij 
2>artlii  in  Contrilnttonj  Place — Pithlic  Health 
Act,  i875  (38  &  39  Vict.  c.  .55),  s.  29o—Prirafe 
Street  ]F</r/.'.t  Act,  1892  (5.5  &  56  Vict.  c.  Tu), 
.!?.  4.] — The  Local  Government  Board  issued  an 
Order  putting  in  force  certain  provisions  of  the 
Private  Street  Works  Act,  1892,  in  the  con- 
tributory place  of  Saughall-Massey,  as  regards  a 
road  which  was  defcribed  in  the  Order  as  being 
in  that  contributory  j)lace.  Half  of  the  road 
was  in  fact  in  the  contributory  place  of  Grange, 
whicli  was  not  included  in  the  Order.  On 
objection  being  taken  to  a  provisional  ai>portion- 
menl  relating  to  the  whole  of  the  road,  on  the 
ground  that  the  local  authority  had  no  i)ower 
under  Ihe  Order  to  make  uj)  the  whole  of  the 
road  at  the  cxi^ensc  of  the  frontagers,  it  was 

Held — that    there    was    no    power    in    the 
justices  to  make  any  order  on  the  basis  that  the 
whole  road  could  be  dealt  with  under  the  powei's 
of  the  Order  of  the  Local  Government  Board. 
E.  *•.  Cheshire  Justices,  Ex  parte  Vyner, 

[101  L.  T.  683 ;  73  J.  1*.  ■199  :  7  L.  G.  B.  1138 

—  Div.  Ct. 

(h)   Owners. 

(No  paragiaphs  in  this  vol.  of  the  Digest. 

(i)  Property  in  Street. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  "Street." 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI 11.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  ul  the  Digest.] 


HIRE   OF  GOODS. 


See  Bailment. 


HIRE-PURCHASE. 

/See  Bailment  ;    Bankruptcy;    Bills 
OF  Sale. 


HOLIDAYS. 

See  Time. 

HOMICIDE. 

See  Criminal  Law. 


HONG    KONG. 

See  Dependencies  and  Colonies. 


HORSE   RACING. 

S^e  Gaming  and  Wagering. 


HORSE  SLAUGHTERERS 


Sec  Animals. 


HOSPITALS 

Sec  Charities  ;  Master  and  Servant, 
No.  101  :  Public  Health. 


HOTELS. 

See  Inns  and  Innkeepers. 


HOUSE   AGENT. 

See  Agency  ;  Revenue  ;.Sale  of  Land  ; 
Valuers  and  Appraisers. 


HOUSEBREAKING  IMPLE- 
MENTS, POSSESSION 
OF 

See  Criminal  Law  and  Procedure. 

HOUSE   OF   LORDS. 

See  Courts  ;  Parliament. 


HOUSING   OF    THE    WORK- 
ING CLASSES. 

See  Compulsory   Purchase  ;    Metro- 
polis ;  Public  Health. 


HUSBAND   AND   WIFE 

I.  Promise  to  Marry 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Marriage. 

(1)  Presumption  .        .         .         . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COL. 
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(2)  Proof 266 

(3)  Validity 266 

(4)  Miscellaneous         .        .  .     267 
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Husband  and  Wife — CniitiiiKcd. 

Jll.    I'KKSONAL    KlCJinS    AM)    OBMIJA- 
TIONS   AKISIXC;    FRDM  MARKIACJK 
[Xo  paratiraphs  ill  this  vol.  of  the  UiK»'"^t.) 

IV.  Effect     of     Marriage    with 

REGARD   TO    PROPERTY. 

(1)  Conveyance  by  Wife 

(2)  Dower,  etc 

(3)  Separate  Estate     .... 

V.  Antenuptial    Obmgations    of 
Wife 

[No  paragi-aphs  in  tliis  vol.  of  the  Digest.] 

VI.  Contracts  of  Wife. 

(1)  As  Agent  for  Ilu^baiiil    . 

(No  rarasrra'hs  in  this  vnl.  of  the  Pi-ost.] 
(1)  With  Husband        .         .         .         . 
|No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Torts  of  Wife  during    Cover- 
ture       


COL. 

■_'(■.  7 
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(ilFTS     BETWEEN    HUSBAND     AND 

Wife 

IX.  Troceedings. 

(1)  Against  Husband  and  Wife    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Between  Husband  and  Wife  . 
(H)  Wife's  Liability  for  costs 

[No  paragraphs  in  this  \ol.  of  the  Digest.] 

X.  Separation  Deeds 

[No  j)aragraplis  in  this  vol.  of  the  Digest.] 

XI.  Matrimonial    Causes    in    the 
High  Court. 

(1)  Alimony  and  Maintenance     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Costs 

(3)  Cruelty 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(4)  Custody  of  Children 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(o)  Damages 

(6)  Desertion 

(7)  Discretion  of  Court 

(8)  Foreign  Divorce     .         .         .         . 
(i()  .Judicial  Separation 

(1(1)  .Jurisdiction    .         .  .         .         . 

(11)  Nullity  of  Marriage 

(12)  Practice. 

(jt)  Appeals  aud  .Xcir  Tiiuls 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(//)  ArnDujpment  of  Lixfx 
[No-paragraphs  in  this  vol.  of  the  Digest.] 

(<•)  L'ontentx  of  Petithni 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^0  DpIuii 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(p)  Dirorrr  Bill     .... 
(/")  EviiJrncp  .  .  .  . 

((/)  Jlpaviiuf .  .         .         .         . 

No  paragraphs  iu  this  vol.  of  the  Digest.] 

(//)  IiitrrJocutorfi  Proerpdi>N/x 
[Nu  paragraphs  in  this  vol.  of  the  Digest.] 
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XI.  Matrimonial  Causes,  etc. — Continued. 

(12)   Practice  -^(i/(//«/w/.  C'oL. 

(/')  Jnterreiitioa  of  Third  Party     .     27<i 
(,/■)  \otiee,    Serciee   and   dtay    of 
Proeeedlngx  .... 
(^)  MiseeUaneoux  .... 

(13)   Divorce 

XII.  Protection  Order 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI II.  Restitution       of       Conjugal 

Rights 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Variation  of  Settlements 


27rt 
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XV.  Summary  Proceedings  in  Matri- 
monial Causes. 
(«)  Cruelty  and  Drunkenness 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(J>)  Desertion 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r)  Evidence  ..... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(//)  Jurisdiction  ..... 
(^•)  Maintenance  .  ,  .  .  . 
( /■)  Practice:  Appeals,  Notes  of  Pro- 
ceedings, Costs  .... 
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27.-. 
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See  alxo  Bankruptcy,  Nos.  21,  2r. :  Con- 
tract, No.  6  ;   Dependencies,  No. 

27  ;  EQUITY',  No.  1  ;  INSURANCE, 
No.  6  ;  POWERS,  No.  2  ;  PRACTICE  ; 
Sale  of  (!oods,  No.  7. 

I.  PROMISE   TO    MARRY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MARRIAGE. 

(1)  Presumption. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Proof. 

1.  Practice — Petition  for  Pextitution  of  Con- 
jugal Right X — Proof  of  Marriage   in   India   by 

Certijicate.~\ — The  solemnisation  of   a    marriage 
between    Christiai.s    in     British    India  may    be 
j)roved  by  the  juoduction  of  a  certificate  of  tiie 
marriage  from  the  India  OtKce. 
Braid  /•.  Braid,  2.")   T.  L.  R.   r>4(>  ^  Bigham, 

[  Pres. 
(3)  Validity. 

2.  Marriage  by  Itepute  in  Foreign  Country — 
No  Formal  Ceremony.]  —  A  foreign  marriage 
which  is  recognised  as  valid  by  the  law  of  the 
domieil  of  the  parties  will  be  held  good  by  the 
law  of  England,  notwithstanding  that  there  has 
been  no  formal  ceremony  of  marriage.  Thus,  a 
marriage  by  repute  which  is  valitl  by  the  law  of 
the  domieil  will  be  recognised  as  valid  by  the 
English  (""ourts. 

In  re  Green,  Noyes  r.  I'itkin,  2.">  T.  L.  R. 

[222— Eady,  J. 

3.  Marriage  in  F.ngland  beta'een  F.nglixh- 
leoman  and  Hindu  Uoni idled  in  India  —  Personal 
Inea parity  by  Hindu  Law.]  —  A  foreigner  domi- 
ciled   abroad   who   conies    to    this   coiintrv  and 
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II.  Marriage — Conflnued. 

nianics  here  in  due  t'orni  according  (o  English 
law  a  douiiciled  Englishwoman,  cannot  after- 
wards be  iieard  to  say  that  by  the  law  of 
his  domicil  a  disability  of  a  personal  character 
prevented  him  from  legally  entering  into  such 
marriage. 

A  British  subject  from  British  India,  a  Hindu, 
went  through  the  ceremony  of  marriage  in  Eng- 
land with  a  domiciled  Englishwoman  intending 
it  to  be  a  binding  ceremony  of  marriage.  Subse- 
quently, to  a  petition  by  the  wife  for  a  judicial 
separation  on  account  of  his  desertion,  the 
husband  alleged  that  according  to  Hindu  law 
and  religion — the  law  of  his  domicil  and  his 
peisonal  law — he  could  not  marry  outside  his 
own  caste  or  with  one  who  was  not  a  Hindu  by 
religion. 

Held — that  the  husband  could  not  be  allowed 
to  set  up  against  the  marriage,  which  was  con- 
tracted here  according  to  English  law,  a  personal 
disqualification  imposed  by  the  law  of  his 
domicil. 
Venugopal  Chetti  r.  Venugopal  Chetti, 

[1909]   I'.  (i7  ;    78  L.  J.  P.  23  ;    99  L.  T.  885  ; 

25  T.  L.  R.  146  ;  53  Sol.  Jo.  108— Barnes,  Pres. 

4.  Marriage  in  Schoolroom — Jiinkoj/s  Licence 
—  Chnrch  Marriage  Act,  1824  (5  Geo.  4,  c.  32), 
s.  1.] — The  parties  to  a  divorce  suit  were  married 
iu  a  schoolroom  adjoining  a  church  as  the 
church  was  at  the  time  undergoing  repairs. 
Evidence  was  given  that  the  bishop  of  the 
diocese  had  dul}^  licensed  the  schoolroom  for  the 
celebration  of  divine  service  and  the  solemnisa- 
tion of  marriages  during  the  period  that  the 
church  was  undergoing  repairs,  and  the  licence 
of  the  bishop  having  been  produced  : — ■ 

Held — that  the  marriage  had  been  validly 
celebrated. 

Williams  r.  Williajis,  25  T.   L.   R.   232 — 

[Deane,  J. 

(4)  Miscellaneous. 

5.  Ixme  of  Licence  to  Young  Persons — Duty  of 
Begistrar.'] — Observations  as  to  the  duty  of 
registrars  of  marriages  when  issuing  mari'iage 
licences  to  young  persons  who  state  that  they 
are  of  full  age,  but  with  regard  to  whom  the 
circumstances  suggest  inquiry. 

NOKSWORTHY,    BY     HIS     GUAKDIAN     T.    NORS- 

[^V0RTHY,  2(;  T.  L.  R.  9— Deane,  J. 

111.  PERSONAL  RIGHTS  AND  OBLIGA- 
TIONS ARISING  FROM  MARRIAGE. 

[No  1  niagiai'lis  in  this  vol.  of  the  Digest.) 

1\  .  EFFECT  OF  MARRIAGE  WITH  REGARD 
TO  PROPERTY. 

See  also  Equity,  No.  1  :  Powers,  Nhs. 
2,  6. 

(1)  Conveyance  by  Wife. 

6.  Undue  Injlueuce — Mortgage  hg  Wife  to 
Secure  Jlushand's  Belts —  J^rrxuinjifion.] — The 
lelation   of  luisljand  and   wife  does  not  raise  a 


presumption  of  undue  influence.     A  mortgage  by 
a  wife  to  secure  her  husband's  debts  is  not  void 
merely  because  she  hatl  no  independent  advice. 
Bank  of  Africa,  Ld.  r.  Cohen,  [1909]  W.  N. 

[50  ;  100  L.  T.  295  ;    25  T.  L.  R.  285  ;    53  Sol. 
Jo.  2(58— Eve,  J. 

See  S.  C.  under  Conflict  of  Laws  (a),  No.  2. 

(2)  Dower,  etc. 

7.  Diroree — Restoration  (f  Bower — Procedure 
—  Married  ^]'omen's  Proper} g  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  17  —  Matrimonial  Causes  Act,  l8od 
(22  &  23  Vict.  c.  61).] — A  registrar  has  no 
power  to  make  an  order  under  sect.  17  of  the 
Married  Women's  Property  Act,  1882,  but  a 
report  made  by  him  upon  an  application  under 
this  section  may  be  confirmed  by  an  order  made 
by  a  judge  of  the  High  Court. 

Joseph  (otherwise  King)  r.  Joseph,  [1909] 

[P.  217  ;  78  L.  J.  P.  51  ;  lon  L.  T.  864;  25 

T.  L.  R.  439  ;  53  Sol.  Jo.  400— Bigham,  Pres. 

(3)  Separate  Estate. 

See  also  Bankruptcy,  No.  24 ;  Wills, 
No.  27  ;  Partition,  Nos.  1,  2. 

8.  Exercise  of  General  Power  of  Appointment 
— Separate  Estate — "  Belts  or  Other  Lialilities '" 
— Married  Women's  Propertg  Act,  1882(45  &  46 
Vict.  c.  75),  s.  1  (3),  (4)  ;  .v.  4.]— Property 
appointed  by  a  married  woman  by  her  will,  • 
before  1893,  under  a  general  power  of  appoint- 
ment is  not  thereby  made  liable  on  her  death  for^ 
her  " debts  and  other  liabilities"  if  at  the  time 
when  she  contracted  them  she  had  no  separate 
estate. 

In  re  Ann,  Wilson  v.  Ann  ([I8di]  1  Ch.  549; 
63  L.  J.  Ch.  334  ;  70  L.  T.  273— Kekewich,  J.) 
overruled. 

In    re    Fieldwick.    Johnson   r.    Adamson, 

[1909]  1  Ch.  1  ;  78  L.  J.  Ch.  153  ;  100  L.  T. 

106  ;  53  Sol.  Jo.  47— C.  A. 

9.  Judgment  against  Husland  and  Separate 
Estate  of  Wife  —  Joint  General  Power  of 
Appointment —  Writ  of  Elegit — Exeeution.~\  — 
The  plaintiff,  J.'s  trustee  in  bankruptcy,  obtained 
a  jutlgment  for  co^ts  against  J.  and  his  wife,  but, 
as  to  the  wife,  they  were  ordered  to  be  paid  out 
of  her  separate  estate,  and  execution  was  limited 
to  her  separate  property  not  subject  to  restraint 
on  anticipation.  At  that  date  certain  real  pro- 
perty was  settled  upon  trusts  subject  to  a  joint 
general  power  of  appointment  by  deed  by  J.  and 
his  wife.  J.  died,  and  the  plaintiff  subseijuently 
obtained  a  writ  of  elegit  in  respect  of  all  leal 
property  which  at  the  date  of  the  juilgment  J. 
and  his  wil'eur  persons  in  trust  for  them  possessed 
or  over  which  they  then  had  any  jxiwer  of  dis- 
position exercisable  for  their  own  benefit  without 
the  assent  of  any  other  person,  execution  being 
limited  as  to  the  wife  to  her  separate  estate. 

Held — that  the  judgment  was  not  against 
the  husband  and  wife  jointly,  but  against  the 
husband  and  the  wile"s  separate  estate  ;  that  as 
a  general  power  of  appointment  exercisable  by  a 
woman  over  jiroperty  did  not  make  it  separate 
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IV.  Effect  of  Marriage  with  regard  to  Property 

—  Continued. 
estate  (^Ex  parte  (rilckrid  (188f}),  17  Q.  B.  D. 
521  ;  ;15  L.  J,  Q.  B.  578  ;  55  L.  T.  538  ;  31  W.  U. 
709  ;  3  Morr.  I'.l3),  the  joint  jiower  of  appcjint- 
ineut  did  not ;  that,  if  the  judirmeiit  were  treated 
as  several,  neither  wile  nor  husband  alone  could 
dispose  of  the  property  within  the  worils  of  the 
writ,  and  that  therefore  the  writ  must  extend 
only  to  the  wife's  life  interest. 

GoATLEY  r.  Jones,  ri90t)]  1  Ch.  557  ;  78  L.  J. 
[Ch.  120  :  lOU  L.  T.  512— Neville,  J. 

10.  Dn:si<rs  I'ltrrhaKcd  hij  Wife — Money  Sup- 
plied by  Husband — Para/)/iernaliti.] — Wearing 
apparel  purchased  by  a  married  woman  for  her 
own  personal  use  with  money  supplied  by  her 
husband  is  prima  facie  her  property,  and,  in  the 
absence  of  evidence  to  rebut  this  presumption, 
cannot  be  claimed  by  the  husband. 

There  can  be  no  question  of  paraphernalia 
during  a  husband's  life. 

Observations  in  7'askery.  Tasker,  [1895]  P.  1  ; 
04  L.  J.  P.  36  ;  71  L.  T.  779  ;  11  T.  L.  R.  51— 
Jeune,  Pres.)  commented  on. 

Masson-Templier  &  Co.  r.  De  Fries,  [1909] 

[2  K.  B.  831  ;  101  L.  T.  476  ;  25  T.  L.  R.  784  ; 

53  Sol.  Jo.  744—0.  A. 

V.  ANTE-NUPTIAL  OBLIGATIONS  OF 
WIFE. 

|No  paragiaphs  in  this  vol.  or  the  D  gest.' 

VI.  CONTRACTS  OF  WIFE. 

(1)  As  Agent  for  Husband. 

[.No  faiflgiaiihs  in  this  vol.  ol  Die  Digest. 

(2)  With  Husband. 

[No  par.'igiaphs  in  this  vol.  of  the  Digest. 

VII.  TORTS  OF  WIFE  DURING  COVER- 
TURE. 

11.  Liability  of  Husband — Judicial  Separation 
— Decree  Obtained  before  Judy  inent  in  Action  for 
Tort — Matrimonial  Causes  Act,  1857  (20  &  21 
Vict.  e.  85),  s.  26 — Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  *.  1  (2).]— The 
liability  of  a  husband  for  a  tort  committed  by 
his  wife  during  coverture  is  by  virtue  of  sect.  26 
ot  the  Matrimonial  Causes  Act,  1857,  put  an  end 
to  by  a  decree  for  judicial  separation  obtained 
after  tlie  commencement  of,  but  before  judgment 
in,  an  action  in  respect  of  the  wife's  tort. 

Decision  of  Ridley,  J.  (25  T.  L.  R.  2  ;  53  Sol. 
Jo.  14)  reversed. 

CuENOD  V.  Leslie.  [1909]  1    K.    B.  880 :    78 

[L.  J.  K.  B.  695  ;  100  L.  T.  675  ;  25   T.  L.  R. 

374  :  .=}3  Sol.  Jo.  340--C.  A 

VI  n.  GIFTS  BETWEEN  HUSBAND  AND 
WIFE. 

12.  ('orenant  in  Marriaye  Settlement  to  Settle 
After-acquired  Property.] — There  is  no  general 
rule  of  construction  to  the  effect  that  covenants 
iu  marriage  settlements  to  settle  after-ai'(iuircd 


property  do  not  cover  gifts  )>y  the  liusban<l  to 
the  wife. 

In  he  Ellis's  Settle.ment,  Ellis  c  Ellis, 
[1909]  1  Ch.  618  ;  78  L.  J.  Ch.  375  ;  100  L.T. 

511— Eady,  J. 

13.  Purchase  in  Joint  Xame.'i — Ilesultiny  Truit 
—  Presumption  of  Adeancement  —  Effect  of 
Decree  of  Xullity — Joint  Tenancy.'] — A  husband 
l)urchased  a  house  in  the  joint  names  of  himself 
and  his  wife,  he  telling  her  that  he  was  buying 
it  as  an  investment,  and  for  their  joint  habita- 
tion, and  so  that  she  might  succeed  to  it  if  she 
survived  him  and  he  might  have  it  if  he  out- 
lived her.  Subseciuently  the  wife  obtained  a 
decree  of  nullity  of  marriage,  the  decree  declaring 
the  marriage  to  "  have  been  and  to  be  "  abso- 
lutely null  and  void,  and  the  wife  to  "  have  been 
and  to  be  "  free  from  the  bond  of  marriage.  In 
an  action  for  a  declaration  that  the  wife  was 
entitled  as  joint  tenant  to  the  house  : — 

Held — that  the  marriage  being  voidable  and 
not  void,  the  decree  of  nullity  had  no  effect  on 
the  presumption  of  advancement,  that  there  was 
no  resulting  trust  in  favour  of  the  husband,  and 
that  the  plaintiff  was  entitled  to  the  declaration 
asked  for. 
Dunbar   i-.  Dunbar,  [1909]  2  Ch.  639;  101 

[L.  T.  553  ;  26  T.  L.  R.  21  ;  54  Sol.  Jo,  32— 

Warrington,  J, 

14.  Conveyance  taken  in  Xame  of  Wife — Pesult- 
iny  Trust  —  Presumption  of  Advancement  — 
Marriaye  Declared  Kull  and  Void.] — Where  a 
husband  takes  a  conveyance  in  the  name  of  hi.s 
wife,  the  presumption  of  advancement  does  not 
depend  on  the  marriage  continuing  until  the 
death  of  either  of  the  parties.  Accordingly,  the 
presumption  obtains  though  the  marriage  has 
been  declared  null  and  void. 

Dunbar  v.  Dunbar  (supra)  followed. 

McNaught  v.   McNaught,  54  Sol.  Jo.  135 — 

Eve,  J. 

IX.  PROCEEDINGS, 

(1)  Against  Husband  and  Wife. 

(No  i;:iiiij.i;i)  hs  m  tills  vol.  of  the  Di{;est.) 

(2)  Between  Husband  and  Wife, 

15.  Action  for  Protection  and  Securiiy  of  Sepa- 
rate Property — Wife  in  Service — Action  ayaiitst 
Husband   for    Malicious   Prosecution — Married 

Women's  Property  Act,  1882  (45&  46  Vict,  c.  75), 
s.  12.] — An  action  for  false  innirisonment  and 
malicious  prosecution  brought  by  a  wife,  who 
was,  at  the  time  of  the  prosecution,  iu  domestic 
service,  against  her  husband  is  not  an  action 
"for  the  protection  and  security  of  her  separate 
property"  within  the  meaning  of  sect.  12  of  the 
Married  Women's  Property  Act,  1882,  and  is 
therefore  not  maintainable. 

Decision  of  Sutton,  J.  (24  T.  L.  H.  691) 
attirmed. 

TiNKLEY  r.  TiNKi.EY.  25  T.  L.  11.  264  :  53  Sol.  Jo. 

242— C.  A. 

(3)  Wifes  Liability  for  Costa. 
(No  1  aiiriiiapIiB  in  this  \ol.  ol  llie  1m>.i-i.  | 
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X.  SEPARATION  DEEDS. 

|>n  1  :ii;iL  i:iplis  in  Diis  viil.  of  the  Digest. 

XI.  MATKIMONIAL  CAUSES  IN  THE  HIGH 
COURT. 

(1)  Alimony  and  Maintenance. 

[Ko  jnrapnphs  In  llii.s  vol.  of  the  Digest.' 

(2)  Costs. 

16.  Adulter;/  of  Petitioner — Inter rention  of 
Person  ivith  ivltoni  Adnlterij  Committed, — Hescis- 
HJOH  of  Decree — Costs  of  King's  Proctor — Matri- 
monial Causes  Act,  lltO?  (7  Edw.  7,  c.  12),  .«.  H.] 
— Decree  of  divorce  rescinded  on  the  j^iound  of 
the  adultery  of  the  petitioner  ;  and  the  petitioner 
and  the  person  with  whom  she  was  charged 
with  having  committed  adultery,  and  who  had 
obtained  liberty  to  intervene  in  the  proceedings 
under  sect.  3  of  the  Matrimonial  Causes  Act, 
1907,  condemned  in  the  costs  of  the  King's 
Proctor. 

Davison  r.  Davison  (King's  Proctor  show- 

[ING  CAUSE,  MONTGOMERIE     INTERVENING) 
[1909]  P.  308  ;  26  T.  L.  R.  28  ;  .54  Sol.  Jo.  13 

— Deane,  J. 

17.  Kinff^s  Proctor — Uns-uccessful  Intervention 
—Matrim'onial  Canses  Act,  1878  (41  &  42  Vict. 
c.  19),  s.  2.] — Where  the  King's  Proctor  has 
intervened  in  a  divorce  suit  and  has  conducted 
the  intervention  proceedings  properly  in  the 
simple  discharge  of  his  duty,  it  is  not  the  prac- 
tice of  the  Court  to  give  costs  against  him,  even 
though  his  intervention  fails. 

HiGGINS     r.     HlGGINS     AND     MiNOE     (KING'S 

[Proctor   showing  cause),  [1909]  W.  N. 
214  ;  26  T.  L.  R.  36— Bigham,  Pres. 

18.  King's  Proctor —  Unsuccessful  Intervention 
— Matrimonial  Causes  Act,  1878  (41  «Sc  42  Vict. 
c.  19),  s.  2.] — Under  sect.  2  of  the  Matrimonial 
Causes  Act,  1878,  the  Court  has  an  unfettered 
discretion  as  to  costs,  and  one  case  should  not 
be  cited  against  another  with  the  object  of 
establishing  a  common  practice  upon  the  point. 
The  judge  must  exercise  his  discretion  according 
to  the  circumstances  of  each  case.  Unsuccessful 
Intervention  by  the  King's  Proctor  in  a  divorce 
suit  dismissed  with  costs  against  tlie  King's 
Proctor. 

Carter   v.  Carter  (King's  Proctor  inter- 

[vening),  [1909]  W.  N.  239  ;  26  T.  L.  R.  84  ; 

TA  Sol.  Jo.  102— Deane,  J 

(3)  Cruelty. 

INo  paragraphs  in  this  vol.  of  the  Digest.' 

(4)  Custody  of  Children. 
[Ko  paragraphs  in  this  vol.  ol  the  Digest.! 

(5)  Damages. 

19.  Voluntary  Payment  by  Foreign  Co-resjwn- 
dent  in  Lieu  of  Damages.'] — The  Court  sanctioned 
the  voluntary  payment  of  a  sum  of  money  in 
lieu  of  damages  by  a  co-respondent  who  was  not 
subject  to  the  jurisdiction  of  the  Court  -and 
made  a  "consent  order"  that  the  agreed  sum 
should  be  paid  into  Court  on  the  terms  agreed. 
Lucas  r.  Lucas  and  Georgetti,  25  T.  L.  R. 

[248— Deane,  J. 


20.  Divorce — Damages  against  Co-respondent — 
Liability  of  K.cecutor  of  Co-respondent.]  —  A 
decree  ni.n  being  pronounced,  the  Court  con- 
demned the  co-respondent  in  the  costs  incurred 
by  the  petitioner.  An  order  was  also  made 
"that  the  said  co-respondent  do  within  one 
month  from  the  service  of  this  order  on  him 
lodge  in  Court  the  said  sum  of  £1,500,  he  under- 
taking not  to  part  with  his  property  meanwhile 
except  to  realise  the  said  sum,"  Within  a 
month  of  the  order  the  co-respondent  committed 
suicide  without  having  paid  the  money  into 
Court.  The  decree  nisi  was  not  made  absolute 
until  after  the  co-respondent's  death. 

Held — that  the  Court  had  no  jurisdiction  to 
make  an  order  for  payment  by  the  executor  of 
the  co-respondent  of  the  damages  and  taxed 
costs  out  of  the  assets  which  had  come  to  his 
hands  as  executor. 

Decision  of  Bigham,  Pres.  (25  T.  L.  R.  412  ; 
53  Sol.  Jo.  377)  reversed. 
Brydges  r.  Brydges  and  Wood,  [1909]  P.  187  ; 

[78  L.  J.  P.  97  ;  100  L.  T.  744  ;  25  T.  L.  R. 

.505— C.  A. 

(6)  Desertion. 

21.  Separation  Order  by  Justices — Subsequent 
Petition  for  Divorce — Husband  not  Guilty  of 
Desertion — Matrimonial  Causes  Act, 1857  (20  '&.  21 
Vict.  c.  85),  s.  16  —  Summary  Juri-^diction 
{Married  Women')  Act,  1895  (58  &  59  Vict.c.  39), 
ss.  4,  5.] — A  husband  deserted  his  wife,  and 
about  six  months  afterwards  she  obtained  an 
order  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  for  separation  and  paj'ment 
to  her  of  a  weekly  sum,  upon  the  ground  of  his 
desertion.  The  husband  having  subsequently 
committed  adultery,  the  wife,  more  than  two 
years  after  he  had  deserted  her,  filed  a  petition 
for  divorce. 

Held,  Toy  the  full  Court  of  Appeal — that  the 
husband  had  not  been  guilty  of  desertion  for 
two  years,  and  that  the  wife  was  therefore  not 
entitled  to  a  divorce. 

Dodd  V.  Dodd  ([1906]  P.  189  ;  94  L.  T.  709  ; 
75  L.  J.  P.  49  ;  70  J.  P.  163  ;  54  W.  R.  541  ; 
22  T.  L.  R.  484— Barnes,  Pres.)  followed. 

Decision  of  Bucknill,  J.  (24  T.  L.  R.  586) 
affirmed. 

Harriman  v.  Harriman,  [1909]   P.   123  ;  78 

[L.  J.    P.   62  ;  100  L.  T.  557  ;  73  J.  P.  193  ; 

25  T.  L.  R.  291  ;  53  Sol.  Jo.  265— C.  A. 

(7)  Discretion  of  Court. 

22.  Petitioner  Guilty  of  Adultery — liefusal  by 
IVife  of  Conjugal  Rights — Discretion  of  Court  to 
Grant  Decree.] — A  husband  filed  a  petition  for 
divorce  on  the  ground  of  his  wife's  adultery,  but 
subsequently  withdrew  it  on  his  wife  begging 
forgiveness  and  promising  amendment.  Subse- 
quently the  wife  refused  to  render  the  husband 
conjugal  rights,  whereupon  he  went  to  Boulogne 
with  another  woman  and  lived  there  in  adultery 
with  her  for  a  week.  Thereafter  the  husband 
and  wife  agreed  to  separate,  and  by  the  deed  of 
separation  it  was  recited  that  both  of  them  had 
committed  adultery,  which  had  been  mutually 
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XI.  Matrimonial  Causes  in   the   High  Court — 

Cti/dimu'd. 
coudoued.      The   wife   having   at   a    hiler   date 
committed  adultery,  the  husband  filed  a  petition 
for  divorce.     The  Court  granted  a  decree  nisi. 

ROSENZ    r.    ROSENZ   AND    JOSTEN,    2n    T.    L.    R. 
[473  ;  53  Sol.  Jo.  400— Bigham,  Pres. 

Subsequently  ou  the  intervention  of  the  King's 
Proctor  the  decree  was  rescinded  (2()  T.  \j.  R.  14  ; 
fA  Sol.  Jo.  13— Deane,  J.). 

23.  Petitioner  (ruilty  of  Statntori/  Desert  ion — 
Divorce — Miitrimonial  Canxe^  Act,  18.57  (20  &  21 
Vict.  c.  8.')),  .S-.  31.] — Tiie  Court  will  exercise  its 
discretion  in  favour  of  a  petitioner  in  a  divorce 
suit,  even  though  guilty  of  statutory  desertion. 

MULLEY  r.  MULLEY  AND  SHAW,  TjS  Sol.  Jo.  469 

[ — Deane,  J. 

24.  Adultery  of  Petitioner — Petition  hi/IInshand 
—Mtitrimonial  CoN.ies  Act,  18.57  (20  iL  21  Vict. 
c.  85),  .V.  31.] — The  Court  will  not  exercise  its 
discretion  in  favour  of  a  husband  who  is  peti- 
tioning for  a  divorce,  and  who  has  himself 
committed  adultery,  if  the  petitioner's  miscon- 
duct was  committed  by  him  with  full  knowledge 
that  he  was  committing  adultery. 

Craven  r.  Craven  and  Robinson,  26  T.  L.  R.  4 

[ — Deane,  J. 

25.  Adultery  of  Petitioner — Petition  by  Husband 
—  Condonation — MatHmonial  Causes  Act,  1857 
(20  &  21  Vict.  c.  85),  s.  31.]— The  Court  will  not 
exercise  its  discretion  in  favour  of  a  petitioner 
who  has  himself  committed  adultery,  notwith- 
standing the  fact  that  his  wife  may  have  condoned 
the  offence. 

Wain  r.  Wain  and  Eves  (King's  Proctor 

[SHOWING  cause),  26  T.  L.  R.  131  ;    54  Sol. 

Jor-119— Deane,  J. 

(8)  Foreign  Divorce. 

26.  Wife's  Suit  for  Judicial  Separation — 
Divorce  Proceedinys  by  Husband  in  Foreign 
Country — Injunction  to  Restrain.'] — The  fact  that 
a  married  woman  has  commenced  proceedings  in 
this  country  against  her  husband  for  judicial 
separation   does   not   give    the    English    Courts 

j  urisdiction  to  restrain  the  husband  from  subse- 
(piently  asserting  anil  prosecuting  his  right  to 
take  proceedings  for  divorce  in  a  fori'ign  country 
where  he  has  acquired  a  domicil. 

Decision  of  Bigham,  Fres.  (25  T.  L.  H.  ilO  ;  53 
Sol.  Jo.  377)  reversed. 

Vardopulo  v.  Vardopulo,  25  T.  L.  R.   518  ; 
[53  Sol.  Jo.  469— C.  A. 

(9)  Judicial  Separation. 

See  No.  11,  supra. 

(10)  Jurisdiction. 

27.  Adultery  Abroad — ■  Co-respondent  orit  oj 
Jurisdiction — Application  to  be  Dismissed  from 
Suit — Practice — Costs.] — The  co-respondent  in 
a  divorce  suit,  a  domiciled  Dane,  was  servetl  in 
Brussels  with   the  petition  and  citation,  which 


only  alleged  adultery  at  Brussels.  lie  entered 
an  appearance  under  ])rotest,  and  then  applied 
to  be  dismissed  from  the  suit  ou  the  ground  that 
he  was  not  subject  to  the  jurisdiction  of  the 
Court. 

Held — that  he  was  entitled  to  be  dismissed 
from  the  suit,  but,  the  adultery  being  admitted, 
without  costs. 

Fairfax  v.  Fairfax  and  De  la  Crux,  99  L.  T. 
[892  ;  25  T.  L.  R.  213— Barnes,  Pres. 

28.  Foreiijn  Co-rcsjwndentout  of  Jurisdiction — 
Entitled  to  JS'otice  of  Proceedinys — JS'o  Neces.sity 
for  Actual  Citation.] — A  person  charged  with 
adultery  in  a  petition  is  entitled  to  notice  of  the 
proceedings  so  that,  if  he  wishes,  he  may  clear 
his  character.  Therefore  if  a  co  respondent  is 
domiciled  and  resident  out  of  the  jurisdiction, 
notice  of  the  proceedings  must  be  given  to  him, 
though  the  Court  may  not  require  him  to  be 
actually  served  with  the  petition. 

BOGER  r.  BOGER,  [1908]   P.  300  ;  77  L.    J.    P. 
[151  ;  99  L.  T.  881  ;  52  Sol.  Jo.  552— Deane,  J. 

29.  Co-respondent  out  of  Jurisdiction — Applica- 
tion to  be  Dismis.ted  from  Suit — Costs,] — The 
co-respondent  in  a  divorce  suit,  a  domiciled 
Austrian,  was  served  with  the  citation  and 
petition  in  Paris.  He  entered  an  appearance 
under  protest,  and  then  ajjplied  to  be  dismissed 
from  the  suit  on  the  ground  that  he  was  not 
subject  to  the  jurisdiction  of  the  Court.  The 
Court  made  an  order  dismissing  the  co-respon- 
dent from  the  suit,  but  without  costs. 

Walter    r.    Walter    and    Bergmann,    25 
[T.  L.  R.  473— Bigham,  Pres. 

(11)  Nullity  of  Marriage. 

See  alfo  Nos.  13.  14,  supra. 

30.  Incapacity — Absence  of  Co-habitation.] — 
The  incapacity  of  a  wife  found  as  a  fact  on  a 
statement  made  by  herself. 

P.    r.    P.   (OTHERWISE  G.),   25   T.  L.  R.  638— 

[  Deane,  J. 

31.  Relative  Incapacity— Decree  at  Suit  of  an 
Impotent  Per.ton — Refusal  to  Undergo  Cjieration 
—  Validity  ff  3Jarriage.]'  -The  Court  affirmed, 
in  a  modified  form,  a  decree  of  nullity  of  marriage 
pronouncetl  on  the  wife's  petition  ou  the  ground 
of  the  husb:ind's  incapacity,  although  the  evi- 
dence showed  that,  the  incapacity  was  only 
relative  to  the  parties,  and  not  a  general  con- 
dition of  the  husband. 

Held,  also,  that  it  was  not  necessary  that  a 
valid  marriage  as  to  form  should  be  proved  before 
granting  a  decree,  and  that  the  petitioner's  refusal 
to  undergo  a  harndess  operation  did  not  disen- 
title her  to  relief. 

G.  r.  G.  (FALSELY  CALLED  K.).  25  T.  L.  R.  328— 

[C.  A. 

32.  J/a  intend  nee — iJisrretion  of  Court  —Matri- 
monial Cau.ses  Act,  1907  (7  Fdw.  7,  c.  12),  s.  1.] 
— The  power  given  to  the  Court  by  sect.  1  of  the 
Matrimonial    Causes    Act,    1907,  to    order,    on 
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XI.  Matrimonial  Causes   in   the  High  Court — 

('unt'i  iLiicil . 

clecroeiag  dissolutiou  or  nullity  oi  marriage,  the 
husband  to  grant  maintenance  to  the  wife,  is 
discretionary.  The  exercise  of  this  power  must 
depend  upon  the  conduct  of  the  parties,  and  each 
ca.se  must  be  decided  upon  its  own  circumstances. 
Circumstances  in  which  the  Court  refused  to 
order  a  husband  to  grant  maintenance  to  the 
wife. 

Dunbar    (otherwise    White)    r.    Dunbar, 

[lyOD]   P.  ilO  ;    78  L.  J.  P.  S5  ;  100  L.  T.  380  ; 

2.5  T.  T..  E.  230— Barnes,  Pies. 

(12)  Practice. 

(«/)   AppeaU  ami  New  Trials. 
[No  paragraphs  in  this  \-ol.  of  the  Digest.] 

(i)  Arrangenient  of  Li  six. 
|No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Contents  of  Petition. 

[yo  paragraphs  in  this  vol.  of  the  Digest.! 

(<Z)  Delay. 

[No  ]iar;igraplis  in  this  vol.  of  tlis  Digest.] 

(e)  Divorce  Dill. 

33.  Decrees  mensaetthoro  in Lrland — Co-re- 
spondent not  uithin  the  Jurisdiction — No  Action 
Jor  Dama(je!i  Instituted  ar/ainst  Co-respondent — 
Ei-idence — Procedure.'] — Where  a  decree  a  men.ui 
el  thoro  has  been  obtained  by  the  husband  in  the 
Irish  Courts,  but  owing  to  the  co-respondent 
cited  not  being  within  the  jurisdiction  no  action 
at  law  could  be  brought  against  him  : — 

Held — that,  the  facts  alleged  by  the  petitioner 
being  strictly  proved,  the  Hou.se  could  order  a 
bill  to  dissolve  the  marriage  of  the  petitioner 
with  his  wife  to  be  read  a  second  time. 

ToRRENs's  Divorce  Bill,  [1909]   W.  N.  72  ; 
[53  Sol.  Jo.  396— H.  L. 

(/)  Eddence, 

34.  Divorce  —  Marriage  in  Schoolroom  — 
Bishop'.'!  Licence — Evidence —  Church  Marriage 
Act,  1824  (.5  Geo.  4,  c.  32),  s.  1.] — The  parties  to 
a  divorce  suit  were  married  in  a  schoolroom 
adjoining  a  church  as  the  church  was  at  the 
time  undei'goiiig  repairs.  Evidence  was  given 
that  the  bishop  of  the  dioce.se  had  duly  licensed 
the  schoolroom  for  the  celebration  of  divine  ser- 
vice and  the  solemnisation  of  marriages  during 
the  period  that  the  church  was  undergoing 
repairs,  and  tlie  licence  having  been  produced  : — 

Held — that  the  marriage  had  been  validly 
celebrated. 

Williams   v.    Williams.   25   T.   L.  R.  232 — 

[Deane,  J. 

35.  Cross-exa nti nation  of  Witness  as  to  having 
Committed  Adulteri/ — Evidence  (^Further  Amend- 
ment') Act,  1869  (32  &L  33  Vict.  c.  68),  .s.  3.]  — 
The  proviso  in  sect.  3  of  the  Evidence  (Further 
Amendment)  Act,  1869,  whereby  "  no  witness  in 
any  proceeding,  whether  a  i)art3-  to  the  suit  or 
not,  shall  be  liable  to    be   asked   or    Ijound   to 


answer  any  (juestion  tending  to  show  that  he  or 
she  has  been  guilty  of  adultery,  unless  such 
witness  shall  have  already  given  evidence  in  the 
same  proceedings  in  disproof  of  his  or  her  alleged 
adultery,"  refers  only  to  the  adultery  in  issue  in 
the  proceedings. 

Hall  r.  Hall    (King's  Proctor    showing 
[cause),  25  T.  L.  R.  524— Bigham,  Pres. 

36.  Private  Inquirg  as  to  Muintenince  before 
Regi.strar — Itight  of  Witness  to  he  Professionally 
Represented.] — A  witness  who  has  been  sub- 
poenaed to  attend  for  examination  before  a 
registrar  in  divorce  proceedings  is  not  entitled 
as  of  right  to  have  his  solicitor  present  to  advise 
him. 

Allport     r.    Allpokt,    25    T.    L.    R.    588— 

[Deane,  J. 

(^)  Hearing. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

[h)  Interlocutory  Proceedings. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Intervention  of  Third  Party. 
See  also  Nos.  22,  25,  si/jjra. 

37.  King's  Proctor  Intervening — Order  for  Dis- 
covery.']— Where  the  King's  Proctor  has  inter- 
vened in  a  suit,  the  Court  will  not  make  an 
order  upon  him  to  give  the  petitioner  discovery 
of  documents. 

D.  r.  D.  (King's  Proctor  intervening),  25 
[T.  L.  R.  411  :  53  Sol.  Jo.  359— Bigham,  Pres, 

(.y)  Notice,  Service  and  Stay  of  Proceedings. 

38.  Citation — Petition — Supplemental  Petition 
— Matrimonial  Causes  Act,  1857  (20  &  21  Yict. 
c.  8.5),  s.  42.]— On  July  30th,  1908,  the  husband 
tiled  a  petition  for  divorce  alleging  adultery  by 
his  wife  with  men  unknown.  On  being  advised 
that  he  had  not  sufficient  evidence  to  support  the 
charges  in  the  petition  he  made  further  inquiries, 
and  on  November  7th,  1908,  he  tiled  a  supple- 
mental petition  alleging  his  wife's  adultery  with 
the  co-respondent  on  specific  dates  in  October, 
1908,  all  the  charges  in  the  original  petition 
having  been  struck  out. 

Held — that  the  chargts  contained  in  the 
supplemental  petition  were  covered  by  the 
citjition  which  had  been  served  with  the 
petition. 

Holmes  v.  Holmes  and  Bawls,  25  T.  L.  R. 
[263 — Barnes,  Pres. 

39.  Petition  Amended — Despondent  in  India — 
Personal  Service  Di.ipensed  With — Matrimonial 
Causes  Act,  1857  (20  i:  21  Vict.  c.  8.5),  s.  42.]— 
When  a  respondent  in  India,  who  had  been 
served  with  the  citation  and  petition,  had  not 
appeared,  and  the  petition  was  amended  Vjy 
changing  the  name  only  of  the  woman  with 
whom  adultery  was  alleged,  the  Cuuit  allowed 
personal  re-service  of  the  amended  petition  to  be 
dispensed  with. 

P1OBERT.S  V.  Roberts,  53  Snl.  Jo.  304— Bigham, 

[Pres. 
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XI.  Matrimonial   Causes   in  the  High  Court- 

CiiKtiiitird. 

40.  Service  of  Citaiion  Abroad— 1' roof  of  Iden- 
tity.]—Vvool  of  identity  of  parties  served  with  a 
eitatiou  abroad  is  often  given  by  a  rceeipt  or 
aeknowledgaient  by  the  parties  served  being 
endorsed  upon  the  eitalion  and  by  a  jihotograph 
being  also  exhibited  to  the  atiidavit.  If  a 
reeeipt  is  given,  the  handwriting  can  be  identi- 
fied. 
ATTiilDGi':    r.    Attkidge    AND     Cox,    Times, 

[January  16th,  1909— Barnes,  Pres, 

41.  Xullity — \otiee  to  Attend  Before  Medical 
Iiuytectoni— Proof]— An  atiidavit  is  suffieient 
proof  that  notice  has  been  served  upon  a  respon- 
dent in  a  nullity  suit  to  appear  before  medical 
inspectors,  and  has  failed  to  do  so. 

P.  V.  P.  (OTnERWiSE  A.),  25  T.  L.  R.  580  ;  53 

[t)ol.  Jo.  486 — Deane,  J.  , 

42.  yuUifi/ — Xoticc  to  Attend  hefore  Medical 
Inspectors— Proof.]— In  nullity  suits  strict  pioof 
is   required   of   service  upon  the  respondent  of 
notice  to  atteml  before  the  medical  inspectors,  ' 
and  of  the  appointment  itself. 

P..   (OTHERWISE  \\.)  V  B.,  25  T.  L.  R.  713— j 

[Bigham,  Pres. 

[h)  Mi.scellaneou.i. 

43.  Decree — Rectijication — Omission  of  Mar- 
riage Ceremony  hefore  Beyistrar.] — A  wife 
liaving  been  married  to  her  husband,  first  at  a 
registry  office  and  afterwards  in  church,  obtained 
a  decree  absolute  for  divorce.  In  the  petition, 
the  decree  ni.si,  and  the  decree  absolute  only  the 
ceremony  in  church  was  referred  to. 

The  Court  allowed  the  decrees  to  be  rectified, 
upon  the  petition  being  amended,  and  an  affidavit 
of  service  filed. 
Hampson    r.    Hampsok,    [1908]    P.    355  ;    77 

[L.  J.  P.  148;  99  L.  T.  882  ;  24  T.  L.  R.  868  ; 
52  Sol.  Jo.  729 — Barnes,  Pres. 

44.  Decree — Bectif cation — Omission  of  First 
Marriaye  by  Declaration  before  Witnesses  — 
('o.\ts.]  —  A  wife  having  been  married  to  her 
husband,  first  by  a  declaration  before  witnesses  in 
Edinburgh,  aiid  afterwards  at  the  Sheriff's 
Court,  Edinburgh,  obtained  a  decree  nisi  for 
divoice.  In  the  petition  and  thedecree  «/s(only 
the  second  ceremony  was  referred  to.  The  Court 
alloweil  the  iietitioii  and  the  liecree  nisi  to  be 
amended  by  alleging  al^o  the  tirst  ceremony,  but 
without  costs  against  the  respondent. 

Hampson  v.  Hampson,  supra,  followetl. 

Marshall  v.  Marshall.  25  T.   L.  K.   716 — 

[P.igham,  Pres. 

45.  Decree  made  Absolute  less  f ban  Si.v  Months 
after  Decree  Nisi.] — A  decree  nisi  was  by  special 
order  made  absolute  less  than  six  months  after 
pronouncement  of  decree  nisi. 

(In.l.V    r.   (iULLY.    Times.  August    Snd,    1909- - 

I  ik-aiie,  .J. 


(13)  Divorce. 

46.  W  ifr's  Petition—  Financial  A.isistancr from 
//ushand's  ."si.ftcr—.yo  Colhision.}~\\\iCieii  wife, 
petitioner  in  a  suit  for  dissolution  of  marriage, 
received  monetary  assistance  from  her  husband's 
sister  (presumably  his  agent)  :  — 

Held — this  was  not  a  collusive  arrangement 
between  the  petitioner  and  the  respondent. 
Malley  r.  Malley,  25  T.  L.  R.  662  ;  53  Sol.  Jo. 
[617 — Bigham,  Pres. 

47.  Decree  Granted  to  Husband   on   Terms — 
i  Payment  of   Wife's   Debts  to  Certain  Amount — 

Selection  by  Husband  or  Pro  rata.] — A  decree 
nisi  was  granted  on  the  terms  that  the  petitioning 
husband  should  pay  his  wife's  debts  not  exceeding 
£60.  An  application  by  the  wife  that  her  debts, 
which  amounted  to  £180,  should  be  paid  pro 
rata  ami  not  as  her  husband  selected  was  refused 
with  costs. 

Blakeney  r.  Blakeney,  Times,  February  9th, 
\  [1909— Barnes,  P. 

XII.  PKOTECTION  ORDEE. 


[\o  paiagiaiilis  in  thi< 


uf  the  Digest.] 


XIII.  RESTITUTION  OF  CONJUGAL  RIGHTS. 

[Ko  paiatrraiilis  in  this  vd.  ol  tlie  Digest.] 

XIV.  VARIATION   OF   SETTLEMENTS. 

48.  JSullity— Variation  of  Settlements—Proce- 
dure— Matrimonial  Cau.ses  Act,  1907  (7  Edw.  7, 
c.  12),  s.  1 .] — By  a  marriage  settlement  the  respon- 
dent, the  intended  husbaml,  transferred  certain 
funds  to  trustees  upon  trust  for  the  respondent  for 
life  and  then  for  the  petitioner  for  life,  with  an 
absolute  reversion  to  the  respondent  in  the  event 
of  there  being  no  issue  of  the  marriage.  The 
marriage  took  place,  but  on  the  wife's  petition  a 
decree  of  nullity  was  made  on  the  ground  of  the 
respondent's  impotence.  In  proceedings  to  vary 
the  settlement  the  registrar  reported  that  the 
lespondent's  income  under  the  settlement  was 
about  £274  a  year,  that  he  had  a  further  income 
of  £400  a  year,  and  that  the  petitioner  had  £97 
a  year  from  certain  trust  funds  (not  the  subject 
of  the  settlement),  together  with  a  voluntary 
allowance  of  £100  a  year  from  her  stepmother. 
The  registrar  recommended  that  an  order  be 
made  upon  the  trustees  to  pay  out  of  the  funds 
the  subject  of  the  settlement  £100  a  year  to  the 
petitioner  for  her  life.  On  motion  to  confirm  the 
registrar's  report  : — 

Held — that  since  the  decision  in  Dormer  v. 
Ward  (  [1901]  P.  20  :  69  L.  J.  P.  144  :  83  L.  T. 
556  :  49  W.  R.  149— C.  A.)  and  the  Matrimonial 
Causes  Act,  19tl7,  the  jiroper  juocedure  in  such  a 
case  was  to  apply  under  the  latter  Act  for  an 
order  to  secure  an  allowance  to  the  wife  :  and 
the  Court  made  an  order  under  that  Act  that 
£100  a  year  be  secured  to  the  wife  duin  sola. 
that  trustees  be  appointed,  that  the  matter  be 
referred  to  the  conveyancing  i;ouusel  to  settle  a 
proper  deed,  and  that'the  trustees  should  pay  the 
income  to  the  respondent  to  be  by  him  paid  to 
the  petitioner. 

Sharpe    (otherwise    Morgan)    r.  Sharpe, 

[19(191  P.  211  :  7S   L.  J.    P.  21  :  99   L.  T.  881  : 

25  T    I..  K.  i;!l  — I'cune.  J. 
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XIV.  Variation  of  SettlementB— Continued . 

49.  Practice — Service  of  Petition  on  Third 
Person^Rigld  to  he  Heard — Objection — Matri- 
monial Causes  Act,  1859  (22  k.  23  Vict.  c.  61), 
s.  5 — JDirorce  Mules,  r.  97.] — A  certified  copy  of 
a  petition  for  variation  of  a  settlement  was 
served  on  M.  in  accordance  with  r.  97  of  the 
Divorce  Rules.  M.  filed  a  reply  to  the  petition, 
to  which  the  petitioner  filed  an  answer.  On  an 
appointment  to  proceed  coming  before  the  regis- 
trar, no  objection  was  taken  to  M.'s  appearance. 
The  appointment  was  adjourned  to  enable  the 
petitioner  to  file  a  further  answer  to  M.'s  repl}'. 
At  the  adjourned  appointment  objection  was 
taken  that  M.  had  no  interest  under  the  settle- 
ment and  was  not  entitled  to  be  heard.  The 
objection  was  upheld  by  the  registrar,  and  his 
order  was  affirmed  by  Deane,  J.     M.  appealed. 

Held — that  the  application  that  M.  be  not 
heard  was  a  wrong  application,  and  that,  before 
making  such  an  application,  the  petitioner,  who 
had  brought  M.  before  the  Court  as  a  litigant, 
should  have  taken  out  a  summons  to  get  M.  dis- 
charged from  all  proceedings  on  the  petition  on 
payment  by  the  petitioner  of  all  costs  incurred. 

Vivian  (Lord)  v.  Vivian  (Lady)  and  Cue- 

[PHEY,   [1909]   P.  .57  ;  78    L.   J.  P.  36  ;  100 

L,  T.  169  ;  2.5  T.  L.  R.  1.57— C.  A. 

XV.  SUMMAKY  PROCEEDINGS  IN  MATRI- 
MONIAL CAUSES. 

(a)  Cruelty  and  Drunkenness. 

INo  ijaiagiajihs  in  this  vol.  of  tlie  Digest.; 

(b)  Desertion. 

[Xo  paragraphs  in  this  vol.  of  the  Digest] 

(c)  Evidence. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Jurisdiction. 

50.  Custody  of  Children — Allowance — Juris- 
diction of  Justices  to  Vary  Order  as  to  Custody 
and  Allowance  lohere  no  Misconduct — Summary 
Jurisdiction  {Married  Women')  Act,  1895  (58  &; 
59  Vict,  c.  39),  ss.  4,  7.]— The  appellant  (the 
wife)  had  obtained  from  justices  (I)  a  separation 
order  ;  (2)  the  custody  of  the  two  children  ; 
and  (3)  an  order  for  payment  to  her  of  7,";.  6<Z, 
per  week  until  that  order  should  be  altered, 
varied,  or  dischargetl.  The  order  was  after- 
wards varied  on  the  appellant's  application  by 
increasing  the  weekly  allowance  to  \'2sA\d.  The 
appellant  became  a  hospital  nurse,  which  in- 
volved leaving  the  children  with  her  mother. 
No  suggestion  was  made  that  the  children  were 
not  properly  cared  for.  On  the  respondent's 
application,  the  justices  again  varied  their 
pievious  order  by  reducing  the  weekl}'  allow- 
ance to  7.y.  6</.,  and  giving  the  respondent  the 
custody  of  one  of  the  children. 

Held — that  in  the  absence  of  misconduct  on 
the  part  of  the  appellant,  the  justices  had  no 
jurisdiction  to  vary  their  order  which  gave  her 
the  custody  of  the  children,  and  that  as  the  last 
order  was  wrong  on  the  question  of  the  custody 
of   the  child,  it  must    be  set  aside  as  a  whole, 


without  prejudice,  however,  to  any  future  appli- 
cation by  the  respondent  for  a  reduction  of  the 
amount  of  tlie  weekly  allowance. 

COBBE  r.  Cobbe,  73  J.  P.  208  ;    25  T.  L.  R.  305 

[— Div.  Ct. 

51.  Order  for  Payment  of  Weehly  Sum  to  Wife 
— Enforcement  of  Order — Xo  Sufficient  Distress 
—  Conviction — Imprisonment — Proof  of  Mea m — 
Bastardy  Laws  Amendment  Act,\9>12  (35  &  36 
Vict.  c.  6.5),  s.  4 — Summary  Jurisdiction  Act, 
1879  (42  i:  43  Vict.  c.  49),  s.  oi— Summary 
Jurisdiction  (^Married  ^\'omcn')  Act,  1895  (58  & 
59  Vict.  c.  39),  s.  9.] — Where  an  order  has  been 
made  under  the  Summary  .Jurisdiction  (Married 
Women)  Act,  1895,  that  a  husband  shall  pay  a 
weekly  sum  to  his  wife,  such  order  may  be  en- 
forced' by  an  order  of  imprisonment,  in  default 
of  sufficient  distress,  without  proof  that  the 
husband  had  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default. 

R.  V.  Richardson  and  Others,  Justices, 
[Ex  PARTE  Sherry,  [1909]  2  K.  B.  851  ;  101 
L.   T.  5H  :  73  .].  P.  434  :  25  T.  L.  R.  711— 

Div.  Ct. 

(e)  Maintenance. 

52.  Weeltly  Sum  PayaMe  under  Magistrates' 
Order  —  Appointment  hf  Beceiver — Equitable 
Execution  —  Summary    Jurisdiction    (^Married 

Women)  Act,  1895  (58'  &  59  Vict.  c.  39),  ss.  4,  5, 
7,  9.] — A  weekly  sum  payable  to  a  married 
woman  by  her  husband  under  an  order  made 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  is  inalienable,  and  a  receiver 
cannot  be  appointed  by  way  of  equitable  execu- 
tion in  respect  of  such  sum. 

Wathim  V.  Wathins  ([1896]  P.  222  :  65  L.  J. 
P.  75  ;  74  L.  T.  636  ;  12  T.  L.  R.  456  :  44  W.  R. 
677)  followed. 

Decision  of  Phillimore,  J.,  reversed. 
Paquine  r.   Snary,   [1909]   1    K.  B.  688  :   78 

[L.  ,J.  K.  B.  361  :    100  L.  T.  220  ;   25  T.  L.  R. 

212— C.  A. 

(f)  Practice  :    Appeals,    Notes   of  Proceedings. 
Costs. 

53.  Appeal  from  Justices — Desertion — Ajiplica  - 
tion  by  Wife  to  Justices  for  Order  Dismi-i.scd — 
Besumption  of  Cohabitation  after  Ap/ieut 
Lodi/ed —  Wife's  Costs — Sunimari/  Jurisdiction 
{Married  Women)  Act,  1895  (58  c<:  59  Vict,  f .  .39), 
s.  6.] — A  married  woman  a])plied  to  justices 
for  an  order  under  the  Sununary  Jurisdiction 
(Married  Women)  Act,  1895,  alleging  tliat  her 
husband  had  deserted  her.  The;  justices  dis- 
missed the  application  on  the  ground  that  the 
husband  had  not  deserted  the  appellant  without 
just  cause.  The  wife  appealcil,  but  after  the 
appeal  had  been  lodged  the  husband  published 
an  apolog}'  and  retractation  of  the  evidence  he 
h.ad  given  before  the  justices.  The  husband  and 
wife  resumed  cohabitation. 

Held— that  the  wile  was  entitled  to  the  costs 
of  the  api)eal. 

Partington  c.  I'autixuton,  73  J.  P.  200;  25 
[T.  L.  R.  305— Div.  Ct. 
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X\'.  Summary  Proceedings  in  Matrimonial 
Causes — ConfinurJ. 
54.  Appeul  from  J  u.tf  ire.s' — "  GroiimW  of  Deci- 
sion not  Stilted  in  " Xotis  " — Insufficient  Statement 
of  Facts — Desertion — Agreement  to  Lire  Ajjaii 
-1-  Written  or  Parol.]  —  At  the  hearing  of 
an  appeal  from  a  separation  order  granted 
by  justices  by  reason  of  the  husband's  deser- 
tion, it  appeared  from  the  notice  of  appeal 
that  it  was  based  upon  the  justices  finding 
that  an  agi'eement  to  live  apart  must  be  in 
writing,  signed  and  sealed  by  the  parties. 
For  the  respondent  it  was  alleged  that  the 
justices  found,  as  the  "  grounds  "  of  their 
decision,  that  there  had  been  no  agreement  to 
live  apart  citlier  written  or  parol.  These 
•'grounds"  were  not  in  the  "notes"  supplied  to 
tlie  t'ourt,  and  appeared  to  liave  been  communi- 
cated to  the  appellant  after  notice  of  appeal 
had  been  given.  What  caused  the  original 
separation  was  not  stated. 

llKLD — that  the  "groumls"  ought  In  iiavc 
l»ecn  set  out  in  the  "  notes"  ;  that  the  Court  was 
not  able  to  deal  with  the  apjteal  as  all  the  facts 
were  not  really  before  it  ;  and  that  the  case  must 
go  back  for  a  full  rehearing,  the  respondent  to 
have  the  costs  of  the  appeal. 
BowEN  r.  BowEN,  73  J.  P.  87— Div.  Ct. 

55.  Appeal  from  Justices — Xotes  of  Evidence 
— Sliortliand  Xotes  —  Summary  Jurisdiction 
{Married  Women)  Act,  1895  (.58  &  59  Vict.  c.  39), 
s.  4.] — It  is  the  duty  of  the  justices'  clerk,  in 
proceedings  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  ISU."),  to  take  a  note  of 
the  proceedings  and  of  the  reasons  for  the 
justices'  decision. 

If  the  parties  desire  an  ordinary  note  they  are 
entitled  to  have  it  unless  a  shorthand  note  is 
provided  free  of  cost ;  there  is  no  justification 
for  the  parties  being  put  to  the  extra  cost  of  a 
shorthand  note. 

If  a  shorthand  note  is  taken  the  justices'  clerk 
ought  to  verify  it. 
KOYLE  r.  ROYLE,  [1909]  P.  24  ;  78  L.  J.  P.  34  ; 

[99  L.  T.  882  ;  73  J.  P.  40 ;  25  T.  L.  R.  84  ; 
53  Sol.  Jo.  119— Div.  Ct. 

56.  Appeal  from  Justices — Duty  of  Solicitors  to 
Furnish  Xotes  of  Pruceedi nys  before  Justices.] — 
Observations  by  Bigham,  P.,  as  to  the  duty  of 
the  appellant's  solicitor  in  an  appeal  from 
justices  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  to  furnish  for  the 
use  of  the  Court  notes  of  the  evidence  before  the 
justices,  and  of  the  reasons  for  the  justices' 
decision. 

McHuGH  r.  McHtTGH,  2ti  T.  L.  R.  60— Div.  Ct. 

57.  Appeal  —  Separation  Order — Arrears  of 
Wecldy  Payments  —  Appeal  from  Order  for 
Payment  of  Arrears — Summary  Jurisdiction 
(^Married  Women)  vlr^,  1895  (58  &  59  Vict.  c.  39), 
ss.  9,  11 — Bastardy  Lairs  Amendment  Act,  1872 
(35  &,  36  Vict.  c.  65),  s.  4.  ] — An  appeal  does  not 
lie  to  a  Divisional  Court  of  the  i'robate,  Divorce, 
and  Admiralty  Division  from  an  oid(-r  merely 
enforcing  the pajnient of  arrears  of  maintenance 
due  under  a  separation  order  made  under  the 


Summary    Jurisdiction    (Married    Women)  Act, 
1895. 

Ruther  v.  Ruther  ([1903]  2  K.  B.  270  ;  72 
L.  J.  K.  B.  826  ;  67  J.  P.  359  —  Div.  Ct.) 
followed. 

GlUFFITHS    V.    GKIKFITHS,    73   J.    P.    391  ;    25 
[T.  L.  R.  544  ;  63  Sol.  Jo.  504— Div.  Ct. 

58.   Costs — I'usurcessful    Appeal   by    Wife.]  — 
Appeal  by  a  married  woman  from  the  refusal  of 
a  metropolitan  police  magistrate  to  grant  her  a 
separation  order  dismissed  without  costs. 
Jackson  r.  Jackson,  25  T.  L.  R.  713— Div.  Ct. 
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See  Criminal  Law  ;  Trespass. 
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See  Contract. 
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IMPROVEMENT    OF   LAND 

See    Rkal    Trupekty  and    Chattels 
Keal. 


INCLOSURE. 

See  Commons  ;  Copyholds  and  Manors  ; 
Highways;  Op kx  Spaces. 


INCOME    AND    CAPITAL. 

See    Real    Propkhty    and   Chattels  1 
Real  ;     Settlements  ;     Trusts ; 
Wills. 


INCOME     TAX. 

col. 
I.  Taxable  Income. 

(a)  In  General        .  ...       283 

(S)  Profits  earned  Abroad        .         .       284 

II.  Assessment  and  Collection. 

(a)  In  General        ....       285 
(V)  Dediictions       ....       28(i 
111.  Deduction  of  Tax  from  Rent 

OK  Annual  Payments        .        .      288 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 

I.  TAXABLE  INCOME. 

(a)  In  General. 

1.  "  Easter  OffeMiigs  " — Vicar  of  Parish — 
"  Profits  Accruing  by  Reason  of  such  Office  " — 
Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  146, 
Sched.  E.,  r.  1.] — "Easter  offerings"  given  to 
the  vicar  of  a  parish,  though  voluntary  personal 
gifts,  are  profits  accruing  to  him  by  reason  of  his 
office,  and  are  therefore  assessable  to  income  tax 
under  Sched.   E. 

Decision  of  C.  A.  ([1907]  2  K.  B.  688  ;  76 
L.  J.  K.  B.  1041  ;  97  L.  T.  531  ;  23  T.  L.  R.  663) 
afiirmed. 

Blakiston  r.  Cooper,  [1909]  A.  C.  104;  78 

[L.  J.  K.  B.  135  ;  100  L,  T.  51  ;  25  T.  L.  R. 

164;  53  Sol.  .Jo.  149— H.  L 

2.  E-ceinption —  Uni veriiiti/  College —  Charitable 
Piirpoae — Income  Tax  Act,  1842  (5  &  6  Vict.  c. 
35),  s.  61  (.V(».  IT.,  Sched.  A)  ;  .s-.  88  {Sched. 
C,  r.  3)  ;  s.  105  {Srhed.  i)).— The  University 
College  of  North  Wales,  founded  by  charter  for 
the  purpose  of  giving  professional  and  commer- 
cial education,  managed  by  a  governing  body 
having  complete  control,  subject  to  the  terms  of 
the  charter,  of  the  college  property,  and  sup- 
ported by  voluntary  donations,  devises  and 
bequests,  by  a  Government  grant,  and  by  pay- 
ments by  pupils,  claimed  exemption  from  income 
tax  under  Scheds.  A,  C,  and  D  of  the  Income 
Tax  Act,  1842,  on  the  ground  that  (he  object  of 
the  college  was  a  charitable  purpose. 


Held — that  the  funds  in  the  hands  of  the 
governing  body  were  funds  for  the  advancement 
of  education,  that  the  governors  were  trustees 
for  charitable  purposes  to  which  the  sums 
received  by  them  were  applied,  and  that  there- 
fore the  college  was  entitled  to  the  exemption 
claimed. 

Income  Ta.r  Commi.^.sioner.'i  v.  Pem.icl  (  [1891] 
A.  C.  531)  followed. 

Decision  of  Div.  Ct.  (72  J.  P.  195  ;   98  L.  T. 
446  ;    24  T.  L.  R.  491  ;  52  Sol.  Jo.  395  ;  [1908] 
W.  N.  92)  affirmed. 
R.  r.  Special  Commissioners  of  Income  Tax, 

[Ex  parte  University  College  of  North 

Wales,  [1909]  W.  N.  57  ;   78  T;.  .1.  K.  B.  576  ; 

100  L.  T.  585  ;  25  T.  L.   R.  368  ;  53  Sol.  Jo. 

320— C.  A. 

3.  Gains  and  Profits — Sales  of  Land — Income 
Tax  Act,  1842  (5  "&  6  Vict.  c.  3.5).]  —  The 
Hudson's  Bay  Company  —  a  company  incorpo- 
rated by  Royal  Charter  which  contained  no 
provisions  as  to  profits — sold  portions  of  its  lands, 
and  with  the  proceeds  reduced  the  capital  of  the 
company  by  £2  a  share. 

Held — that  the  amount  received  by  the 
company  on  the  sale  of  its  land  was  not  charge- 
able with  income  tax  as  gains  and  profits  within 
the  meaning  of  the  Income  Tax  Act. 

Stevens  r.  Hudsons  Bay  Co.,  101  L.  T.  96  ; 
[25  T.  L.  R.  709— C.  A. 

(b)  Profits  earned  Abroad. 

4.  Com  pang  Registered  in  England — Deduc- 
tions —  Profits  Tax  Imposed  in  Transvaal  — 
Income  Tax  Acts,  1842  (5  &  6  Vict.  c.  35),  .?.  100, 
a7id  1853  (16  &  17  Vict.  c.  34),  s.  2,  Sched.  D.] 
—  A  company  registered  in  England  which 
carried  on  gold  mining  in  the  Transvaal  showed 
profits  calculated  on  the  average  of  three  years' 
results  ended  December  31st,  1902,  amounting 
to  £25,666.  During  1902  an  Imperial  tax  of 
10  per  cent,  was  imposed  in  the  Transvaal  upon 
the  net  annual  produce  of  gold  mines  in  that 
colony,  which  tax  was  paid  to  the  British 
Government. 

Held — that  in  ascertaining  the  amount  of 
profits  chargeable  with  income  tax  the  amount 
paid  in  respect  of  the  profits  tax  in  the  Trans- 
vaal could  only  be  allowed  as  an  average  over 
the  three  years. 
Stevens  (Surveyor  of  Taxes)  r.  Durban 

[RooDEPOORT  Gold  Mining  Co.,  100  L.  T. 
481  ;  25  T.  L.  R.316— Channell,  J. 

5.  Interestfrom  Foreign  Investments — Eereircd 
in  Great  Britain — Income  Ta.r  Act,  1842  (5  &  6 
Vict.  c.  35),  .s.  100,  Sched.  D,  Case  /F.]— The 
interest  arising  from  an  insurance  company's 
investments  abroad  was  reinvested  in  further 
similar  investments,  without  being  remitted 
home. 

Held — that  as  the  interest  had  not  been 
remitted  home  either  in  specie  or  in  any  of  the 
forms  of  remittance  known  to  commerce,  it  had 
not  been  "  received  "  in  this  country  in  the  sense 
of  sect.  100  of  the  Income  Tax  Act,  1842,  and 
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I.  Taxable  lucome — (untinueil. 

Dial    accoidinfily   it    was   not   chaifiwiblc   witli 

duty  under  Case  IV.  of  Schcd.  D  of  the  Act. 

(rrenluim    Lifr   Assurance   Sucletij   v.    JiisJin/i 
([1II02]  A.  C.  287)  followed. 
Scottish  Widows'   Fund    Life  Assurance 

[Society  r.  Inland  Revenue,  [I'.to'.i]  S.  C. 
1372  ;  4(;  Sc.  L.  K.  UltH-  Ct.  of  Sess. 

11.  ASSESSMENT  AND  COLLECTION. 
(a)  In  General. 

6.  In  correct  Statement  af  Income — A^ot  Fruiidii- 
/rnf  —  Xeglhjenee —  Penalty  -  Income  Tax  Act, 
1842  (.")  &  t;  Vict.  c.  3.i),  s.  55.] — A  person  who 
has  delivered  a  statement  of  his  income  cliari^e- 
able  with  income  tax  which,  through  negligence 
ur  carelessness;,  but  without  fraud,  is  incorrect, 
is  liable  to  the  penalty  of  £50  under  sect.  55  of 
the  Income  Tax  Act,  1842. 

Lord  Advocate  v.  Sawers  ((18'.i8)  25  K.  242  ; 
35  Sc.  L.  R.  190— Ct.  of  Sess.)  followed. 

Decision  of  C.   A.  ([1909]    1   K.   B.  Wll  ;  78 
L.  J.  K.  B.  708  ;  100  L.  T.  275  ;  25  T.  L.  R.  342) 
reversed. 
Attorney-General   >■.  Till.    [1909]   W.  N. 

[249  ;  26  T.  L.  R.  134  ;  54  Sol.  Jo.  132— H.  L. 

7.  Interest  on  Loans  from  Bankers — Claim  Jor 
Return.'] — A  suppliant  petitioned  the  Crown  for 
the  return  of  a  sum  of  money  which  he  had  paid 
as  income  tax.  He  had  for  many  years  been  in 
the  habit  of  borrowing  sums  from  his  bankers 
in  London  for  the  purpose  of  investing  them  in 
various  dividend-paying  stocks  and  shares.  Out 
of  the  taxed  dividends  he  paid  the  interest  on 
the  loans  from  the  bankers.  In  January,  1907, 
he  applied  to  the  Board  of  Inland  Revenue  for  a 
return  of  income  tax  in  respect  of  this  interest. 
The  Board  returned  to  him  part  of  the  sum 
claimed,  but  refused  to  refund  that  which  repre- 
sented income  tax  on  the  interest  charged  for  a 
loan  by  a  provincial  bank,  but  transferred  to 
his  usual  bankers,  within  a  period  of  less  than 
twelve  months. 

Held — that,  assuming  the  suppliant  might 
have  deducted  the  income  tax  when  he  made  the 
payment  for  interest  on  the  loan  from  the  i)ro- 
vincial  banking  company,  or  could  have  recovered 
from  them  the  amount  of  the  income  tax  which 
he  might  have  so  deducted,  yet  the  fact  that  he 
had  not  made  the  deduction  gave  him  no  right 
to  claim  the  amount  from  the  Board  of  Inland 
Revenue  ;  that  the  banking  company  only  jiaid 
income  tax  on  the  total  amount  of  their  profits, 
and  they  had  not  also  paid  income  tax  on  the 
particular  loan  in  (|uestion  ;  and  that  the  Board 
could  not  be  ordered  to  refund  what  they  had 
not  actually  received. 

Decision  of  Lawrance,  J.,  affirmed. 
De  Peyer  r.  R.,  100  L.  T.  256— C.  A. 

8.  Repayinenl  hij  Inland  Reienue  of  Inconte 
Ta.v  Found  bij  Court  not  Due — Interest — Rate 
Allowed.] — In  a  case  (No.  5,  sujira)  where  the 
Court  found  that  income  tax  on  the  revenue 
from  foreign  securities  of  an  insurance  company 


was  not  iluf,  anil  ordered  the  repayment  .if  the 

sum  paid,  it  allowed  interest  at  4  per  cent. 

Scottish   Widows'  Fund   Like  Assurance 

[Society  r.  Inland  Revenue,  [1909]  S.  C. 

1372  ;  4(i  Sc.  L.  R.  993— Ct.  of  Sess. 

(b)  Deductions. 

9.  Reconstruction  if  'I'm unra ijs —  ^'riir  mid 
Tear — Customs  and  Inland  Revenue  Act,  1S78 
(41  &  42  Vict.  c.  15),  s.  12.]— In  assessing  the 
profits  arising  from  horse  tramways  belonging 
to  the  London  County  Council  f(jr  the  purpose 
of  income  tax  the  practice  liad  been  adopted  of 
deducting  the  amounts  actually  expended  in 
each  year  on  repairs  and  renewals  instead  of 
estimating  the  deduction  to  be  made  for  the 
diminished  value  by  reason  of  wear  and  tear 
under  sect.  12  of  the  Customs  and  Inland 
Revenue  Act,  1878.  The  council  reconstructed 
thirty-eight  miles  of  track  in  order  to  use 
electric  traction,  of  which  five  miles  were  quite 
worn  out,  and  would  have  had  to  have  been  recon- 
structed for  horse  traction.  The  remaining  thirty- 
three  miles  of  rails  were  not  worn  out,  but  had  a 
life  very  much  less  than  the  average  life  of  a 
rail.  A  number  of  cars  used  for  horse  traction 
and  which  were  n(jt  worn  out  were  also  dis- 
carded and  others  substituted.  The  Income 
Tax  Commissioners,  in  assessing  the  profits, 
allowed  as  a  deduction  from  profits  the  amount 
that  would  have  been  spent  in  reconstructing, 
in  a  manner  suitable  for  horse  traction,  the  five 
miles  f)f  line  which  were  worn  out,  but  allowed 
no  deduction  either  in  respect  of  the  other 
thirty-three  miles  of  line  reconstructed  or  in 
respect  of  the  cars  not  worn  out. 

Held— that  an  appeal  by  the  London  County 
Council  must  be  dismissed,  as  no  question  of 
law  was  raised. 

Held  further — that  the  practice  adopted, 
although  convenient  in  fact,  was  not  applicable 
to  the  circumstance  of  the  case,  and  that  the 
appellants  could  not  comjdain,  as  they  had 
received  all  that  they  were  entitled  to  under  it. 
London  County  Council  v.  Edwards  (Sur- 

[vEYOR  OF  Taxes),  100  L.  T.  444  ;  73  J.  P. 
213  ;  25  T.  L.  R.  319— Channell,  J. 

10.  Tied  House—  Compensation  Levy — Deduc- 
tion from.  Brewery  Company's  Profits  and 
Gains— Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35). 
*.  mi)—Lice7ising  Act,  1904  (4  Edw.  7,  c.  23), 
s.  3.] — The  compensation  levy  paid  by  a 
brewery  company  under  the  Licensing  Act,  1904, 
in  respect  of  licensed  premises,  which  the  com- 
pany own  and  let  to  tenants  as  tied  houses  for 
a  consequently  small  rent,  may  be  deducted  in 
arriving  at  the  assessable  amount  of  the  com- 
pany's profits  and  gains  under  Schetl.  D  to  the 
Income  Tax  Act,  inasmuch  as  it  is  a  payment 
essential  to  the  earning  of  their  profits. 

Decision  of  Channell,  J.  ([1909])  1  K.  B.  711  : 
78  L.  J.  K.   B.   492;    100  L.  T.  541  ;  73  J.  P. 
244  ;    25  T.  L.  R.  353),  reversed  (Kennedy.  L.J., 
dissenting). 
Smith  v.  The  Lion  Brewery  Co..  Ld.,  [1909] 

12  K.  B.  912  ;  78  L.  J.  K.  B.  1089  ;  101  L.  T. 

145  ;  73  J.  P.  447  ;  25  T.  L.  R.  748 ;  53  Sol. 

Jo.  696— C.  A. 
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II.  Assessment  and  Collection — Contimud. 

11.  Insurance  I'reni'inm — Lease — Covenant  hij 
Lessor  to  Pay  Premium — Annual  Value  of 
Premises — Income  Tax,  Sched.  A — Inhabited 
House  But ij— Finance  Act,  1906  (5  Edw.  7.  c.  4), 
.?.  6  Cd)— Income  Tax  Act,  1853  (16  &  17  Vict. 
c.  34),  ,v.  2,  ScJied.  ^.]— By  sect.  6  (3)  of  the 
Finance  Act,  190.5,  "  the  annual  value  of  any 
property  which  has  been  adopted  for  the  purpose 
either  of  income  tax  under  Scheds.  A  and  B  in 
the  Income  Tax  Act,  1853,  or  of  inhabited  house 
duty,  during  the  year  ending  on  the  5th  day  of 
April,  1905,  shall  be  taken  as  the  annual  value 
of  such  property  for  the  same  purpose  during 
the  next  subsequent  year."  This  provision  does 
not  apply  to  the  metropolis. 

Held — that,  so  far  as  premises  outside  the 
metropolis  were  concerned,  the  annual  value 
adopted  during  the  previous  year  was  conclusive 
for  the  following  year  for  the  purposes  of 
income  tax  and  inhabited  house  duty. 

Semhle,  that  where  lessors  pay  the  tire  insur- 
ance premium  on  premises  pursuant  to  a  covenant 
to  do  so,  such  premium  cannot  be  deducted  from 
the  rent  payable  to  them  by  the  lessee  in  order 
to  arrive  at  the  anuual  value  of  the  premises  for 
the  purpose  of  assessment  to  income  tax  and 
inhabited  house  duty. 

Turner  r.  Carlton,  [1909]  1   K.  B.  932  ;  78 
[L.  J.  K.  B.  378  ;  100  L.  T.  400— Channell,  J. 

12.  Tax  Deducted  from  Annuities  Paijahle  by 
Insurance  Company— Annuities  Payahle  from 
■'  Profits  or  Gains  hrouylit  into  Charge  " — Customs 
and  Inland  Revenue  Act,  1888  (51  «fc  52  Vict.  c. 
8),  s.  24,  sub-s.  3.] — An  insurance  company  in  con- 
sideration of  certain  money  payments  granted 
annuities  which  were  charged  on  the  whole  funds 
of  the  company.  The  company  had  a  large 
income  from  invested  capital  from  which  income 
tax  was  deducted  at  the  source,  and  the  amount 
so  paid  was  larger  than  if  the  company  had  been 
assessed  on  profits  under  Sched.  D.  The  income 
from  invested  capital  was  much  larger  than  the 
sum  paid  each  year  as  annuities.  The  company 
also  had  an  income  fi-om  premiums,  etc.,  not  taxed 
at  the  source.  No  particular  fund  was  set  apart, 
earmarked,  or  specially  charged  in  the  books  of 
the  company  with  the  payment  of  the  annuities. 
In  paying  the  annuities  the  company  deducted 
the  amount  of  the  income  tax  due  in  respect 
thereof,  and  retained  the  amount  of  the  tax  so 
deducted. 

Held — that  the  company  was  entitled  to 
retain  the  amount  of  the  tax  so  deducted,  inas- 
much as  where  annuities  such  as  those  payable 
by  the  company  are  charged  upon  a  tax-bearing 
fund  amply  sufficient  to  pay  them  in  full,  though 
not  set  apart  for  that  purpose,  they  cannot  be 
held  to  be  "  not  paj-able  "  or  "  not  wholly  pay- 
able" out  of  profits  or  gains  brought  into  charge 
within  the  meaning  of  sect.  24,  sub-sect.  3,  of 
the  Customs  and  Inland  Revenue  Act,  1888. 

Decision  of  the  Court  of  Session  ([1909]  S.  C. 
847;  46  So.  L.  R.  499)  reversed. 
Edinburgh    Life  Assurance    Co.    v.  Lord 

[Advocate,  [1909]  W.  N.  257;  26  T.  L.  R. 
146  ;  54  Sol.  Jo.  133  ;  47  Sc.  L.  R.  94— H.  L. 


111.  DEDUCTION  OF  TAX  FROM  RENT  OR 
ANNUAL  PAYMENTS. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


INCORPOREAL     HEREDITA- 
MENTS. 

See   Real    Property    and    Chattels 
Real. 


INDECENT  ASSAULT. 

Sec  Criminal  Law. 


INDECENT   EXPOSURE. 

See  Criminal  Law, 


INDEMNITY. 

See  Agency  ;  Guarantee  ;  Master  and 
Servant,  No.  27 ;  Shipping,  No.  13  ; 
Stock  Exchange,  No.  1. 


INDIA. 

See  Dependencies  and  Colonies. 


INDICTMENTS       AND 
FORMATIONS. 


IN- 


See  Criminal  Law  and  Procedure. 

INDUSTRIAL,      PROVIDENT, 
AND  SIMILAR  SOCIETIES. 

See    Clubs  ;      Friendly     Societies  ; 
Trade  and  Trade  Unions. 

1.  Dissolution — Property  not  Transfcred  at 
Date  of  Dissolution  —  Bona  Vacantia  —  Xut 
Claimed  by  Crown — Appointment  of  Trustee  by 
Court —  Vesting  Order — Industrial  and  Provident 
Societies  Act,  'l893  (56  &  57  Vict.  c.  39).  ss.  58, 
i]\— Trustee  Act,  1893  (56  &  57  Vict.  c.  53)  ss.  25 
(1),  26,  35  (1).] — A  society  registered  under  the 
Industrial  and  Provident  Societies  Act,  1893, 
became  legallj^  dissolved,  under  sects.  58  and  61 
of  that  Act,  as  from  the  date  of  the  advertisement 
of  an  instrument  of  dissolution  and  before  certain 
realty  and  debts  due  to  the  society  had  been 
transferred  to  the  persons  appointed  under  the 
scheme  of  dissolution  to  see   to   the  realisation 
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Industrial,    Provident,  and  Similar  Societies — 

('ontinucd. 
and  distribution  of  the  society's  assets.  These 
persons  were  therefore  unable  to  sue  for  the 
debts  or  to  get  in  the  legal  estate  of  the  realty, 
and  now  applied  to  the  Court  for  the  appoint- 
ment of  one  of  their  number  as  trustee,  under 
sect.  25  of  the  Trustee  Act,  18'J3,  in  place  of  the 
dissolved  society,  and  for  a  vesting  order  under 
sect.  2(j.  The  Crown,  having  been  served  with 
the  petition,  did  not  claim  the  property  as  hoiui 
rdt'diitia. 

Held — that  after  the  execution  of  the  instru- 
ment of  dissolution  the  society  became  a  trustee 
within  the  meaning  of  the  Trustee  Act,  1893, 
and  that  therefore  a  new  trustee  could  be  ap- 
pointed by  the  Court  and  a  vesting  order  made 
under  sects.  25  and  2(5  (i). 

In  re  RuddinCtTON  Land,  [1909]  1  Ch.  701  ; 
[78  L.  J.  Ch.  378  ;  lOO  L.  T.  (548— Parker,  J. 

2.  Power  of  Mcmber.t  to  Withdraw  the  Whole 
or  any  Part  of  their  Share  Siibser/jition — Efl'ect 
of  Partial  Withdrawals  in  lieyard  to  Liability 

for  Culls  ill  Winding-up  Proceedings — Death  not 
AWessarilg  a  Cesser  of  Membership — liepayment 
if  Ad canres  from  Society  not  \ecessarily  Cesser 
of  Membership  —  Industriul  and  Prorident 
Societies  Act,  1893  Q.^G  ic  57  Vict.  c.  39),  ss.  21,  1 
23,  25,  34,  40,  58,  (50. ]  —An  industrial  and  provi-  , 
dent  society,  which  was  governed  by  the 
Industrial  and  Provident  Societies  Act,  1893, 
allowed  its  members  to  withdraw  at  anj'  time 
the  whole  or  any  part  of  what  the}'  had  paid  on 
then-  shares. 

The  society  having  gone  into  li(iuidation,  it 
was  held  on  the  interpretation  of  the  rules  of  the 
society,  read  with  the  Act  of  1893,  that  where  a 
member  had  withdrawn  a  part  only  of  his  share 
subscription  this  partial  withdrawal  had  the 
effect  of  increasing  his  liability  for  calls  in  the 
winding-up  proceedings,  and  this  was  so  even 
though  he  had  previously  paid  up  his  shares  in 
full  ;  that  death  did  not  necessarily  operate  as  a 
cesser  of  membership  :  and  that,  unless  the 
deceased's  executors  had  demanded  a  year  before 
the  winding-up  proceedings  the  repayment  in 
full  of  what  the  deceased  had  subscribed  on  his 
shares,  the  deceased's  estate  was  liable  for  the 
unpaid  amount  on  his  shares. 

It  was  also  held  that  where  a  member  had 
applied  for  one  share  in  order  to  become  a  mem 
ber  and  for  the  purpose  of  obtaining  an  advance 
from  the  society,  the  repayment  of  his  advance 
did  not  act  as  a  cesser  of  membership,  and  that 
he  was  liable  in  the  winding-up  proceedings  to 
pay  the  unpaid  amount  on  his  share. 

In  re  West  London  and  General  Permamnt 
Benefit  Building  Societi/  ((1898)  78  L.  T.  393  : 
14  T.  L.  R.  304— C.  A.)  distinguished. 

In   re  United    Service    Shake    Purcuase 

[Society,  Ld.,  [1909]  2  Ch.  526  ;  78  L.J.  Ch. 

713  ;  101  L.  T.  273— Neville,  J. 

3.  Winding-up  Petition — Principles  on  which 
the  Court  acts  in  Making  such  Orders — Juris- 
diction— Industrial  and  Prorident  Societies  Act, 
1.S93  (5(;  &  57  Vict.  <•.  39).]— Where  a  petition 

Y.D. 


has  been  presented  for  compulsory  winding-up 
in  the  case  of  a  company  registered  under  the 
Industrial  and  Provident  Societies  Act,  1893, 
the  Court  has  full  jurisdiction  to  made  an  order 
for  compulsory  winding-up  or  for  voluntary 
winding-up  under  the  supervision  of  the  Court, 
or  to  disnuss  the  petition  altogether.  In  such  a 
case  the  smallness  of  the  assets  is  not  a  ground 
for  refusing  an  order  for  compulsory  winding-up, 
but  where  there  is  no  question  re<iuiring  investi- 
gation by  the  Court,  and  no  difficulty  in  getting 
in  the  assets,  and  the  integrity  and  ability  of  the 
ll(luidator  appointed  in  voluntary  liquidation 
proceedings  isuninqjcachable,  the  Court  will  dis- 
miss the  petition  for  compulsory  winding-up  and 
allow  the  voluntary  winding-up  to  continue. 
In  re  Belfast  Tailors'  Co-partnership, 
[Ld.,  [1909]  1  I.  R.  49  ;  43  1.  L.  T.  24— 
Meredith,  M.R.,  Ireland. 


INDUSTRIAL  SCHOOLS. 

See  Prisons  and  Reformatories. 


INEBRIATES. 

See  Intoxicating  Liquorh 


INFANTS. 

I.  Custody  of  Infants 

II.  Guardianship 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

III.  Liability  op  Infants. 

(a)  Contracts      .... 

(J)  Necessaries  .... 
[No  paragrai>hs  in  this  vol.  of  the  Digest.] 

(c)   Torts 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Property  of  Infants     . 
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See  also  Bastardy  ;  Conflict  op 
Laws  ;  Criminal  Law,  Nos.  46,  47  ; 
Education,  Nos.  8,  9,  10,  11 ;  Hus- 
band AND  Wife  ;  Intoxicating 
Liquors,  No.  18  ;  Master  and 
Servant,Nos.  22,  23,25, 55  ;  Negli- 
gence, Nos.  2.  8,  9  ;  POOR  LAW  ; 
Settlements,  No.  1  ;  Trade,  No.  5  : 
Tkusts,  No.  9. 

1.  CUSTODY  OF  INFANTS. 

1.  Parenfs'  Bight — Habeas  Corpus — Custody 
of  Children  Act,  1891  (54  A:  55  Vict.  c.  3).  s.  3.J 
— L.,  on  the  occasion  of  her  second  marriage, 
placed  her  infant  daughter,  then  nine  months 
oM,  witli  her  father  and  mother,  S.  and  his  wife, 
with    whom    the    chiltl   remained   until    she  was 
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I.  Custody  of  Infants  — Continued. 

seven  anil  a  half  years  old,  at  which  time  M. 

applied  that  a  conditional  order  for  a  writ  of 

habeas  eofpux  to  cause  8.  and  his  wife  to  hand 

back  her  infant  daughter  to  her  should  be  made 

absolute. 

Held — that  the  handing  over  of  her  child  on 
her  second  marriage  to  lier  father  and  mother 
by  M.  did  not  amount  to  "  uiamindfulness  of  her 
parental  duties  "  within  the  meaning  of  the 
Custody  of  Children  Act,  1891,  that  the  mother 
of  the  child  was,  in  the  circumstances,  a  ''iit" 
person  to  have  the  custody  of  the  child  within 
the  meaning  of  the  said  Act,  and  that,  therefore, 
the  conditional  order  for  a  writ  of  habeas  corjms 
should  be  made  absolute. 
In  re  M.  E.  Bell  (ast  Infant),  43  I.  L.  T.  35 
[Div.  Ct.,  Ireland. 

2.  Bese-iiioii  by  Parents^Parenf  s  Right  to 
Jlegain  Custody — Writ  of  Habeas  Corpus — Cus- 
tody of  Children  Act,  1891  (54  &  55  Vict.  c.  3), 
.S-.  3.] — The  Court  will  not  grant  a  writ  of  habeas 
corj}7is  to  a  parent  for  the  restitution  of  his  child 
unless  they  are  satisfied  such  parent  is  a  fit  per- 
son, having  regard  to  all  the  circumstances  of 
the  case,  and  especially  to  the  interests  of  the 
child,  to  have  the  control  of  the  child. 

A  husband  who  has  had  frequent  quarrels 
with,  and  separations  from,  his  wife  is  not  a  fit 
person,  as  there  is  nothing  in  the  nature  of 
permanency  in  his  home. 

In  be  M.  Skeffington  (^an  Infant),  43  I.  L.  T. 
[245— Div.  Ct.,  Ireland. 


II. 


GUARDIANSHIP. 

[No  paragiaplis  in  this  vol.  of  tlie  Digest.] 


III.  LIABILITY  OF  INFANTS, 
(a)  Contracts. 

3.  Advance  of  3Ioney — Promissory  Note — Mis- 
re  preseiitation  as  to  Age — Infants  Relief  Act,  1874 
(37  &  38  Vict.  c.  62),  s.  1.]— The  defendant, 
when  under  21  years  of  age,  borrowed  from  the 
plaintiff  £500  and  signed  a  promissory  note  for 
£700  payable  in  4^  months.  The  defendant,  at 
the  time  of  the  loan,  represented  to  the  plaintiff 
that  he  was  over  21  years  of  age. 

Held— that  the  contract  was  void  under  the 
Infants  Relief  Act,  1874,  and  that  the  defendant 
was  not  estopped  from  relying  on  the  statute  by 
the  fact  that  he  had  misrepresented  his  age. 

Decision  of   Ridley, 
reversed. 


(24    T.     L.   R.   801) 


Levene  r.  Brougham,  25  T.  L.  R.  265  ;  53 
[Sol.  Jo.  243— C.  A. 

4.  Contract  of  Service — Clauses  in  Restraint  of 
Trade  —  Restrictions  Severable  —  Benefit  of 
I7ifa7it.] — A  contract  of  service  entered  into  by 
an  infant  and  containing  clauses  in  restraint  of 
trade,  some  reasonable  and  others  unreasonable, 
i;j  binding  on  the  infant  to  the  extent  of  the 
•easonable  clauses  if  the  reasonable  and  un- 
leasonable  clauses  are  severable  and  the  effect  of 
the  reasonable  restrictions  is  not  to  prevent  the 


whole  contract,  when  the  unreasonable  clauses 
are  rejected,  from  being  for  the  benefit  of  the 
infant. 

Bromley  v.  Smith,  [1909]  2  K.  B.  235;  78 
[L.  J.  K.  B.  745  ;  100  L.  T.  731— Channell,  J. 

(b)  Necessaries. 

(No  jiaiagiaplis  in  tliis  \o\.  of  the  Digest.] 

(c)  Torts. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  PEOPEKTY  OF  INFANTS. 

5.  Real  Estate  of  Infant — Sale  by  Order  of 
Court  to  Pay  Costs — Surplus — Conversion.^  — 
By  an  order  of  Court  the  whole  of  some  real 
estate  belonging  to  an  infant  was  sold  in  order 
to  pay  certain  costs.  He  subsequently  married 
and  died  intestate. 

Held — that  the  surplus  proceeds  descended  as 
personalty  to  the  next  of  kin. 

Steed  V.  Preece  ((1874)  L.  R.  18  Eq.  192  ;  43 
L.  J.  Ch.  687)  followed. 

Decision  of  Eve,  J.  ([1908]  1  Ch.  880;  77 
L.  J.  Ch.  432  ;  98  L.  T.  668)  reversed. 

Burgess  r.  Booth,  [1908]  2  Ch.  648  ;  78  L.  J 
[Ch.  32  ;  99  L.  T.  677— C.  A. 


INFECTIOUS   DISEASES. 

iS'ee  Animals  ;  Public  Hkalth. 

INHABITED  HOUSE  DUTY. 

See  Income  Tax,  No.  11. 


INHERITANCE. 

See  Descent  and  Distribution  ;  Real 
Property  and  Chattels  Real. 


INJUNCTIONS. 

I.  Interlocutory 
II.  Mandatory 
III.  General  . 
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See  also  Companies,  Nos.  23,  24,  32  ; 
Copyright  ;  Practice,  No.  7  ; 
Railways  and  Canals,  Nos.  34, 
35 ;  Trade  Marks  and  Designs, 
No.  14. 

I.  INTEBLOCUTOKY. 

1.  Balance  of   Convenience — Local  Authority 
Altering  Highway — Bloching  Access  to  House— 
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I.  Interlocutory — Coutlnuod. 
PublU;  Ilpulth  Act,  187.-)  (38  &  39  Vict.  e.  55), 
*.y.  4,  \U,  Hit,  308.]— By  a  special  Act  a  local 
autiioiity  were  empowered  to  aeciuire  (ami  <lid 
ae(iuire)  a  briilj^e  witli  llie  apjiroaelies  tlierelo, 
witli  power  to  "  alter,"  i^c,  the  bridge  and  the 
a[)proaehes  thereto,  and  for  that  purpose  to 
aciiuire  land  by  a>.'reenient  under  and  subject  to 
the  provisions  of  tlie  Public  llealili  Act,  1875. 
The  approaches  to  tlie  bridge  were  a  higiiway. 
A.  was  tlie  owner  of  a  house  bordering  on  and 
liaving  a  door  givintr  access  to  the  highway. 
The  local  autliorily,  without  agreeing  with  A., 
proceeded  to  alter  the  highwiiy  and  construct 
other  works,  so  as  to  block  the  access  to  A.'s 
house  from  the  highwa}'  and  otherwise  to  inter- 
fere with  her  premises.  A.  brought  an  action 
against  the  local  authority  to  '-estrain  them 
from  continuing  their  ojierations,  and  applied 
for  an  interlocutory  injunction.  The  local 
authority  claimed  to  justify  their  proceedings 
under  sect.  H9  of  the  Public  Healtli  Act,  1875, 
anil  alleged  that  A.'s  only  remedy  was  compen- 
sation under  sect.  308  of  that  Act. 

Held,  without  deciding  the  point  of  law — 
that  on  the  balance  of  convenience  and  incon- 
venience it  was  not  a  case  for  an  interlocutory 
order,  for  that,  if  A.  succeeded  at  the  trial,  the 
Court  would  not  hesitate  to  grant  a  mandatory 
order  for  the  removal  of  the  works  interfering 
with  her  premises,  and  that,  if  she  was  only 
entitled  to  compensation,  she  had  a  defendant 
capable  of  paying  her  full  compensation. 

Arnott  v.  Whitby  Ceban  District  Council 
[(Xo.  1),  73  J.  P.  64— Neville,  J. 

2.  luterim  Injinictloii  —  RedniiniiKj  Person 
from  Following  Trade  or  Profession.]  —  Per 
Vaughan  Williams,  L.J. :  The  Court  ought  not 
to  grant  an  interim  injunction  restraining  a 
person  from  following  his  trade  or  profession  if 
it  is  satisfied  that  to  do  so  may  prevent  such 
person  from  earning  his  livelihood,  unless  con- 
ditions are  imposed  to  prevent  such  a  result  from 
ensuing. 

Palace  Theatre,  Ld.  v.  Clensy  and  Hack- 

[ney     and     Shepherd's     Bush     Empire 

Palaces,  Ld.,  2G  T.  L.  R.  28— C.  A. 

II.  MANDATORY, 

3.  Injunction  to  Restrain  Breach — Agreement 
Negatirp  in  Form,  but  Affirmative  in  Snhstancp.'] 
— An  agreement  by  an  agent  not  to  give  notice  to 
leave  his  principal's  service  is,  though  negative 
in  form,  affirmative  in  substance,  and  ought  not 
to  be  enforced  by  injunction. 

Daris  V.  Foreman  ([1894]  3  Ch.  G54  ;  33  W.  U. 
168 — Kekewich,  J.)  followed. 

KiRCHNER  &  Co.  r.  Gruban,  [1909]  1  Ch.  413  ; 
[78  L.  J.  Ch.  117  ;  99  L.  T.  932  ;  53  Sol.  Jo. 

151— Eve,  J. 

III.  GENERAL. 

A.  Complaint     by      Attorneg-General  —  Case    INJURIES  TO    PASSENGERS. 

Proved — Rigid   to   Injunction.]  —The  Attorney-  j 

General,  coming  to  complain  that  a  public  body'  See  Neulkje.ncl;  :   PiAii.WAVd. 
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is  exceeding  its  powers,  or  committing  some 
ofifence  against  a  statute,  is  not  entitled  as  a 
',  nuitter  of  right  (o  say  that,  in  all  circumstances, 
on  proving  his  casi',  the  Court  is  bound  to  grant 
an  injunction. 

.VTTOUNKY-tiKNHUAI,  r.  BlKMIN(iH  AM,  TA.ME, 
[and      llEA      IJISTUICT      DuAI.NAGE      BoAKD, 

[1909]  W.  N.  235  :  2t;  T.  L.  K.  93— C.  A. 

5.  Sale  of  Grouping  Timber — Seller  Forcibly 
Preventing  Due  Execution  of  Contract — Remedy 
of  Purchaser  —  Injunciion  — Damage.i].  —  By 
contracts  contained  in  letters,  the  defendant 
sold  to  the  plaintiffs  certain  growing  timber  on 
his  estates,  the  plaintiffs  being  entitled  to  enter 
on  the  esta'es  with  their  servants  to  fell  the 
timber,  to  erect  saw  mills  for  the  purpose  of  cut- 
ting it  up.  and  to  remove  the  timber  when  so 
cut  up.  Considerable  sums  were  paid  by  the 
plaintiffs  to  the  defendant  under  these  contracts 
and  tlie  plaintiffs  erected  saw  mills,  bothies  for 
their  workmen,  and  other  erections  on  the 
estates,  and  they  removed  a  considerable  part  of 
the  timber.  The  defendant  then  purported  to 
repudiate  the  contracts,  and  forcibly,  by  his 
servants  and  agents,  prevented  the;  plaintiffs 
from  entering  on  the  estates  to  cut  the  timber, 
pulled  down  the  saw  mills  and  lx)thies  erected 
by  the  plaintiffs,  and  carried  away  parts  of  tlie 
machinery.  In  an  action  by  the  plaintiffs  for 
an  injunction  to  restrain  the  defendant  from 
preventing  the  due  execution  of  the  contracts, 
and  for  damages  : — 

Held — that  in  such  a  case  damages  only  would 
not  be  an  adequate  remedy  for  what  the  plain- 
tiffs had  suffered,  and  that  they  were  entitled  to 
an  injunction  as  well  as  damages. 

James  Jones  and  Sons,  Ld.  *•.  The  Earl  of 
[Tankerville,  [1909]  2  Ch.  440;  78  L.J. 
Ch.  674;  101   L.   T.  2(i2  ;  25  T.  L.  K.  714— 

Parker,  J. 

6.  Injunction  to  Restrain  Distress  for  Fine 
Imposed  on  Company — Motion  by  Receiver  for 
Debenture-holders — Clean  Hands.] — A  receiver 
for  debenture-holders  moved  for  an  injunction  to 
restrain  the  defendants  from  distraining  on  the 
company's  goods  for  payment  of  a  fine  infiicted 
on  the  company  for  selling  adulterated  milk,  on 
the  ground  that  the  goods  were  not  the  com- 
pany's, but  the  debenture-holders'.  The  reccivtr 
had  himself  committed  the  offence  of  which  the 
company  was  convicted. 

Held,  without  deciding  the  (juestion  of  the 
debenture-holders'  rights — that  the  receiver  could 
not  be  entitled  to  any  relief  in  equity  as  he  did 
not  come  with  clean  hands. 

Jarvis  v.  Islington  Borough  Council  and 
[Lane,  73  J.  P.  N.  C.  323— Warrington,  J. 
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INNS    AND    INNKEEPERS. 

COL. 

1.  Duty  to  Keceivk  Guests       .        .  295 

[Xo  paragraiihs  in  this  vol.  of  the  Digest.] 

Liability  for  Loss  of  Goods       .  295 
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And  see  Intoxicating  Liquors  ;  Land- 
lord AND  Tenant. 


L  DUTY  TO  EECEIVE  GUESTS. 

[No  pai-agraphs  in  this  vol.  of  the  Digest.] 

n.  LIABILITY  FOR  LOSS  OF  GOODS. 

1.  Gtie.st — (rxestx  Acciininioddtion  Paid  for  iy 
other  Person — One  Club  Entertaining  Another.] 
— Tlie  B.  hockey  club  arranged  with  an  inn- 
keeper for  the  use  of  a  '•  changing  "  room  for 
two  hours  on  Saturday  afternoons  during  the 
season  ;  he  charged  so  much  for  the  room,  and 
supplied  tea  at  so  much  per  head  to  the  B.  club 
team  and  the  visiting  team. 

On  one  afternoon  the  room  was  entered  during 
the  match,  and  the  watches  belonging  to  the 
visiting  players  were  stolen.  They  afterwards 
ha<l  tea  as  usual  in  another  room  in  the  inn. 

Held— that  the  innkeeper  was  liable  to  the 
visiting  team  for  the  loss  of  their  watches, 
although  the}'  were  not  themselves  going  to  pay 
him  for  the  accommodation  and  te.i  provided  for 
them. 
Wright  r.  Anderton,  [1909]    1  K.  B.  209  ; 

[78  L.  J.  K.  B.  1G5  :  lUO  L.  T.  123  ;  25  T.  L,  R. 
L56  ;  53  Sol.  Jo.  135-  Div.  Ct. 


INNS    OF    COURT. 

See  Barristers. 


INQUEST. 

See  Coroner. 


INSANITY. 


See  Lunatics. 


INSOLVENCY. 

Ste  Bankruptcy  and  Insolvency. 
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II.  Fire 298 

[No  i;)ai'agra)ihs  in  tliis  vol.  of  the  Digest.] 

III.  General 298 


COL. 

IV.  Life. 

Oi')  Avoidance    of    Policy    and    Re- 
covery of  Premium  :    Insurable 

Interest 298 

(i)  '•  Carrying  on  Business  "  .  .  301 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(c)  Construction  of  Policy  .  .  301 
(rf)  Jurisdiction  of  Justices  .  .  302 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Practice 302 

[No  paragrai>hs  in  this  vol.  of  the  Digest.] 

(/)  Transfer,    Mortgage,  and  Altera- 
tion of  Rights  .         .         .302 
((/)  Miscellaneous        ....  302 

V.  Marine. 

(«)  Brokers"  Rights  and  Liabilities  .  303 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^»)  Collision 303 

[No  paragraphs  in  this  ^■ol.  of  the  Digest.] 
(tO  Concealment         ....  303 
(rf)  Construction         ....  303 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Damages  and  Contribution  .         .  303 
[No  paragraphs  iu  this  vol.  of  the  Digest.  ] 
(/)  Freight  and  Cargo       .        .        .  303 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(</)  General  Average  ....  3o3 
(//)  Insurable  Interest         .        .         .  304 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 
(/■)  Mortgages  and  Assignments.         .  304 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(j)  Practice 304 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^k)  Risk  :  Nature,  Duration,  Change, 

etc 304 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(Z)  Seaworthiness       ....  304 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/«)  Subrogation  ....  304 

(«)  Time  Policies  and  Valued  Policies  304 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

((')  Total  Loss,  and  Constructive  Total 

Loss 304 

(7>)  Warranty 305 

See  also  Income  Tax,  Nos.  11,  12. 


I.  ACCIDENT. 

1.  Accident  Direct  or  Proximate  Causeof  Death 
— Disease  or  Other  Inter  rening  Cause — Pneumonia 
Caused  iy  Exposure  to  Wet.~\ — A  policy  of  in- 
surance against  accident  provided  for  the  pay- 
ment of  a  sum  of  money  to  the  insured's  personal 
representative  if  the  insured  should  sustain  any 
bodily  injury  caused  by  violent,  accidental,  ex- 
ternal, and  visible  means,  and  if  such  injury 
should  vvithinthree months  of  theaccident  directlj' 
cause  the  death  of  the  insured  ;  and  the  policy 
further  provided  that  "  this  policy  only  insures 
against  death  .  .  .  where  accident  within  the 
meaning  of  the  policy  is  the  direct  or  proximate 
cause  thereof,  but  not  where  the  direct  or  proxi- 
mate cause  thereof  is  disease  or  other  intervening 
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I.  Accident — Coidinued. 

cause,  even  although  the  disease  or  other  inter- 
vening cause  may  itself  have  been  aggravated  by 
such  accident,  or  have  been  due  to  weakness 
or  exhaustion  consequent  thereon,  or  the  death 
accelerated  thereby."  The  insured  when  hunting 
was  thrown  off  his  horse  and  got  wet.  In  con-  i 
se<iuence  he  suffered  a  severe  shock  to  the  | 
nervous  system  whereby  the  general  vitality  of 
his  body  was  impaired.  He  then  rode  home. 
The  next  day  the  insured  travelled  to  London 
and  transacted  business  there.  The  journey  to 
London  and  the  day's  work  there  impaired  still 
further  his  vitality,  and  on  that  afternoon  he 
developed  pneumonia,  from  which  he  died. 
Pneumonia  was  caused  by  the  germ  called 
l)neumo-coccus,  which  was  generally  present  in 
the  normally  healthy,  but  which  multiplied  when 
the  vitalitybecame  impaired  and  caused  pneu- 
monia. 

Held — that  the  death  was  caused  by  an  acci- 
dent within  the  meaning  of  the  policy. 

Decision  of  Channell,  J.  (24  T.  L.  II.  784  ;  52 

Sol.  Jo.  f>Gl)  affirmed. 

In  ke  Ethkkington  and  Lancashire  and 
rvoRKsniRE  Accident  Insurance  Co., 
[1909]  1  K.  B.  591  ;  78  L.  J.  K.  B.  084  ;  100 
L.  T.  o68  ;  25  T.  L.  R.  287  ;  53  Sol.  Jo.  2m— 

C.  A. 

2.  Coupon  Insurance  Policy — Conditions  of 
Pollcij  —  Claim  to  he  Made  within  Tivelre 
Months  of  the  Registration  of  the  Holder  s 
Xame  —  Liability  of  Company.'] — A  coupon 
insurance  policy  against  accident  was  issued  by 
the  appellant  company,  which  provided  that  a 
claim  by  the  assured  must  be  made  within  twelve 
months  of  the  registration  of  the  holder's  name. 
H.  filled  up  the  coupon,  and  sent  it,  together 
with  the  requisite  premium,  to  the  company  for 
registration  on  December  2ath,  1905.  On  Janu- 
ary 4lh.  190('>,  he  received  a  letter,  datetl  the  pre- 
vious day,  enclosing  an  official  acknowledgment, 
dated  December  29th,  1905.  The  company  did 
not,  in  fact,  keej)  a  regular  register  of  the  names, 
but  in  practice  the  applications  wore  stamped,  | 
dated,  and  filed  on  being  received,  after  which  | 
intimation  was  sent  to  the  holder  of  the  coupon, 
stating  that  the  coupon  had  been  duly  received 
and  registered.  On  December  28th,  1906.  H.  was 
injured  in  a  railway  accident,  and  died  on 
December  29th,  and  his  widow  made  a  claim  to 
the  company  on  January  2nd,  1907. 

Held — that  it  was  on  the  appellant  com|)any 
to  prove  the  ilatc  of  registration  and  that  they 
liad  failed  to  prove  that  the  claim  was  not  made 
within  twelve  months  of  registration  of  the 
deceased's  name,  and  that,  the  balance  of  pro- 
babilities being  also  against  them,  they  were 
liable  on  the  policy. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ([1909]  8.  C.  344  ;  4«  Sc.  L.  R.  150) 
aflBrmed. 

G'SNERAL  Accident,  Fire,  and  Lite  Assur- 

[ance  Corporation,  Ld.  r.  Robertson  (or 

Hunter),   [1909]  A.  C.  404;   HH   T-.  T.  1:55  ; 

25  T.    L.    R.  (185;    53    Sol.  Jo.  649;    [1909] 

S.  C.  (H.  L.)  30  :  46  Sc.  L.  R.  786— H.  L. 


1(.  FIRE. 

[.No  iiara-iaplis  in  Miis  vul.  of  tlin  DiKe.sl,] 

111.  GENERAL. 

See  alxo   ARBITRATION,   No.  6  ;    Bank- 
ruptcy, No.  32. 

3.  Employers''  Liability — Deposit — Irixh  Com- 
pany —  Authorised  Inrestments  —  Employer-t^ 
Liability  Insurance  Companies  Art,  1907  (7E<lw. 
7,  e.  46) — Employer.^''  Liability  Insnranee  Com- 
panies (Adaptation  if  Enactments)  Order,  1907  ] 
— By  virtue  of  the  Employers'  Liability  Insur- 
ance Companies  Order,  1907,  adapting  the  pro- 
visions of  the  I.,ife  Assurance  Companies  Act, 
1870,  every  company  carrying  on  the  business  of 
employers'  liability  insurance  within  the  United 
Kingdom  must  deposit  £20,000  with  the  Paymas- 
ter-General "  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature,  to  be  invested  by  him  under 
the  direction  of  the  Court  "  in  securities  usually 
accepted  by  the  Court  for  the  investment  of 
funds  under  its  administration,  the  company 
selecting  the  particular  securities  ;  "  Court  "  is 
defined  to  mean,  in  the  case  of  a  company  regis- 
tered or  having  its  head  office  in  Ireland,  the 
Chancery  Division  of  the  High  Court  in  Ireland. 
An  Irish  company,  having  resolved  to  carry  on 
employere'  liability  business,  obtained  an  order  of 
the  Court  of  Appeal  in  Ireland  that  the  £20,000 
duly  deposited  with  the  Paymaster-General  should 
be  partly  invested  in  stocks  authorised  by  the 
Chancery  Division  in  Ireland  but  not  by  the 
Chancery  Division  in  England.  The  As.sistant 
Paymaster-General  having  refused  to  act  on  this 
order,  the  company  now  petitioned  the  High 
Court  in  England  to  sanction  the  investments. 

Held — that,  having  regard  to  the  words 
'•  Supreme  Court  of  Judicature,"  a  contrary  inten- 
tion was  indicated  to  which  the  general  definition 
of  Court  w-as  subject,  that  the  Chancery  Division 
of  the  High  Court  in  England  had  jurisdiction 
and  that  only  investments  authorised  by  that 
Court  could  be  sanctioned. 
In  re  Irish  Catholic  Church  Pkoperty 
[Insurance  Co.,  [1909]  W.  N.  69— Parker,  J. 

IV.  LIFE. 

See  al.i(i  BANKRUPTCY,  No.  21. 

(a)  Avoidance  of  Policy   and   Recovery   of 
Premium  :  Insurable  Interest. 

4.  Avoidance  if  Policy — Mis.'ttatement  Bona  tide 
made —  Concealment  — Material  Fact  —  A  ni-icers 
to  Medical  Officer — Basis  of  Contract.] — In  a 
proposal  in  1902  for  a  policy  on  her  life  the 
applicant  answered  certain  questions  and  signed 
a  declaration  that  to  the  licst  of  her  knowledgcanii 
belief  the  particulars  given  were  true,  and  she 
agreed  that  the  projiosal  and  declaration  should 
be  the  basis  of  the  contract.  Subsequently  the 
insurance  company  sent  a  document  to  Dr.  S.,  a 
doctor  selected  by  them,  which  slated  that  a 
proposal  for  insurance  had  been  made,  and  the 
company  submitted  the  case  to  him,  requesting 
him  to  obtain  answers  from  the  applicant  to  the 
questions  on  the  paper,  and  to  make  such  investi- 
gation as  to  her  health  as  would  enable  him  to 
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IV.  Lite— Con  fix  I' t^d. 

give  the  company  his  (>j)inion.  Thedofumcnt  then 
went  on  : — "  Questions  to  be  put  to  the  applicant 
(with  any  necessary  explanation)  bj'  the  medical 
officer,  who  will  fill  in  the  applicants  answers." 
Then  followed  a  list  of  questions  relating  to  the 
health  of  the  applicant  and  of  the  members  of 
her  family,  questions  7  and  9  being — "(7)  What 
medical  men  have  you  consulted  ?  When  ?  and 
what  for  ?  "  Answer — "  Dr.  T.,  rarely  :  colds. — 
Dr.  H.,  last  spring  ;  measles."  "(9)  Have  you 
at  any  time  had,  and,  if  so,  when,  any  of  the 
following  ailments,  viz.  : —  ...  (/y)  .  .  ,  men- 
tal derangement  .  .  .  ?"  Answer — "Xo."  The 
applicant  signed  a  declaration  at  the  foot  of 
the  questions  that,  with  reference  to  the  proposal 
for  insurance  and  her  former  declaration,  the 
answers  to  the  foregoing  questions  were  true. 
The  doctor  gave  his  answers  to  the  questions  put 
to  him  by  the  company,  and  his  opinion,  and 
sent  them  the  documents  so  filled  in,  and  a 
policy  was  issued.  In  1906  the  assured  committed 
suicide.  It  appeared  that  in  December,  1894. 
the  applicant  had  consulted  a  Dr.  M.  for  a  severe 
attack  of  influenza  followed  by  nervous  depres- 
sion that  developed  into  acute  mania,  and  that 
she  was  for  about  seven  months  in  charge  of  a 
doctor  at  a  private  establishment,  when  she 
gradually  recovered  and  was  discharged.  The 
applicant  thought  that  she  was  onl}'  suffering 
from  a  nervous  breakdown  and  was  undergoing 
a  rest  cnre,  and  she  told  Dr.  T.  this.  Dr.  S.  was 
not  called  at  the  trial.  In  an  action  on  the 
policy  the  jury  found  that  the  deceased  did  not 
know  in  1902  that  she  had  suffered  from  mental 
derangement  ;  that  she  had  foolishly,  but  not 
fraudulently,  concealed  the  fact  that  she  had  con- 
sulted Dr.  51.  for  nervous  depression  ;  and  that 
the  fact  that  she  had  consulted  Dr.  M.  for  ner- 
vous breakdown  was  material  for  the  companj' 
to  know.  Judgment  having  been  entered  for  the 
company  :  — 

Held — that  the  applicant's  answers  to  the 
questions  put  to  her  by  Dr.  S.  were  not  made  the 
basis  of  the  contract  ;  and  that  with  reference  to 
the  concealment  of  Dr.  M.  's  name,  inasmuch  as 
the  doctor  who  saw  the  applicant  and  wrote 
down  her  answers  was  empowered  to  make  any 
necessary  explanation  to  her,  and  as  he  was  not 
called  at  the  trial  to  say  what  passed  between 
them,  it  was  impossible  to  say  whether  there  was 
any  concealment  or  not,  and  there  must  be  a 
new  trial. 

Judgment  of  Lord  Alverstone,  C.J.  ([1908] 
2  K.  B.  481  ;  24  T.  D.  K.  632  ;  52  Sol.  Jo.  517) 
set  aside. 

Joel  r.  I,aw  Union  and  Ckown  Insurance 
[Co..  [1908]  2  K.B.863  ;  77  L.  J.  K.  B.  1108  ; 
99  L.  T.  712  ;  24  T.  L.  R.  898  ;  52  Sol.  Jo.  740 

— C.  A. 

5.  Poliri/  ]'oid  if  Assured  ComuiUs  Suicide — 
Saving  of  Bona  tide  Interest  of  Third  Parties 
Based  on  Valuable  Consideration. — Suicide  of 
A ssu red — A ssir/nnient  of  PoUcy — Non-com >n u ni- 
cation  of  Assignment  to  Assifptee.'\ — A  jiolicy  of 
insurance  for  £5,000  on  the  lifetjf  H.  contained 
the  following  clause: — "  I'olicies  will  also  be 
void  ...  if  the  lives  assured  die  bv  their  own 


hands  .  .  .  but  without  prejudice  to  the  hona. 
Jide  interest  of  third  parties  based  ou  valuable 
consideration."  H.,who  was  indebted  toW.  to 
the  amount  of  £15.000,  and  had  given  him  some 
security  therefor,  instructed  his  solicitors  to 
prepare  an  assignment  of  his  life  policy  to  W.  to 
secure  the  debt.  The  assignment  was  accord- 
ingly prepared  and  executed  by  H.,  but  it  was 
never  communicated  to  W..  and  shortly  after- 
wards it  was  destroyed  on  H.'s  express  instruc- 
tions. A  few  days  later  H.  committed  suicide. 
Subsequently  in  the  administration  of  his  estate, 
the  facts  in  connection  with  the  assignment 
became  known  for  the  first  time  to  the  executors 
of  W.  (who  had  died  in  the  meantime),  and  they 
thereupon  gave  notice  of  it  to  the  defendants, 
and  claimed  payment  of  the  moneys  assured  by 
the  policy. 

Held — that  the  action  failed,  as  the  plaintiffs 
could  claim  no  interest  under  the  deed  of  assign- 
ment based  on  valuable  consideration. 

WiGAN  r.  English  and  Scottish  Law  Life 
[As.suRANCE  Association,  [1909]  1  Ch.  291  ; 
78  L.  J.  Ch.  120  ;  100  L.  T.  34  ;  25  T.  L.  K.  81 

— Parker,  J. 

6.  Ilushand's  Insurahle  Interest  in  Wife's 
Life — Joint  Policy — /■J.rpress  Trust  for  Benefit 
of  Husband — Married  Women's  Propert}/  Act, 
1882  (45  &  46  Vict.  r.  75),  .v.  11.]— A  husband 
has,  by  presumption  of  law  without  need  of 
proof,  an  insurable  interest  in  his  wife's  life. 

Held  also,  by  Farwell,  L.J.,  and  Kennedy, 
L.J. — that  a  joint  policy  by  husband  and 
wife  for  the  benefit  of  the  survivor  on  the  death 
of  either  is,  when  the  husband  survives,  a  valid 
insurance  by  the  wife  of  her  own  life  "  expressed 
to  be  for  the  benefit  of  her  husband"  within 
sect.  11  of  the  Married  Women's  Propertj^  Act, 
1882.       , 

Decision  of  Pickford,  J.  (99  L.  T.  29  ;  24 
T.  L.  R.  700)  aflBrmed  on  broader  grounds. 

Griffiths  r.  Fleming,  [1909]   1  K.  B.  805  : 

[78  L.  J.  K.  B.  567  ;  100  L.  T.  765  ;  25  T.  L.  r! 

377  ;  53  Sol.  Jo.  340— C.  A. 

7.  Recovery  of  Premiums — Fraud  of  Insur- 
ance Agent — Statement  Wholly  Outside  Agent's 
Authority  —  Liability  of  Comj)any.'\  —  Jloney 
received  by  an  insuiance  company  and  paid  to 
their  agent  by  the  assured  upon  a  misrepresenta- 
tion made  by  the  agent,  is  money  obtained  by 
fraud,  and  can  be  recovered  back  from  the  com- 
pany. It  is  no  defence  to  such  an  action, 
whether  brought  for  the  return  of  the  premiums 
paid  on  the  faith  of  the  misrepresentations  or, 
senibh;  for  a  claim  for  damages,  to  allege  that  the 
misrepresentation  was  in  respect  of  a  matter 
wholly  outside  the  agent's  authority,  and  was 
therefore  not  binding  on  the  company. 

Decision  of  C.  A.  ([1908]  1  K.  B.  545;  77 
L.  J.  K.  B.  421 ;  97  L.  T.  896  ;  24  T.  L.  R.  217  ; 
52  Sol,  Jo.  158)  affirmed  without  comment. 

Refuge  Assurance  Co.,  Ld.  r.  Kettle- 
[WELL,  [19(19]  A.  C.  243  :  78  L.J.  K.  P..  519  ; 
100  L.  T.  306  ;    25  T.  L.  R,  395  ;  53  Sol.  Jo. 

339— H.  L. 
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1  \' .  Lif e  —  ^'o  «^  /  n  u  ed . 

8.  Proposal  Form  Bec'ited  in  Policy — Xo  Pro- 
posal Form  Signed  hi/  Assured — Misrepresenta- 
tion.^— The  appellants,  who  were  a  registered 
industrial  assurance  company,  were  summoned 
for  non-payment  of  the  amount  due  on  two  life 
policies,  each  of  which  recited  that  the  assured 
had  signed  and  delivered  a  proposal  which  was 
the  agreed  basis  of  the  contract,  and  that  if  any 
untrue  averment  was  contained  therein  the  i 
policy  would  be  void.  The  justices  found  in 
both  cases  that  the  proposal  form  had  not  been 
signed  by  the  assured,  and  that  the  assured  had 
no  knowledge  of  its  existence. 

Held — that  in  these  circumstances  the  assur- 
ance companj'  could  not  avoid  the  policy  on  the 
ground  of  an  alleged  misrepresentation  in  the 
proposal  form. 

Pkarl  Life  Assurance  Co.,  Ld.  r.  Johnson  ; 
[Same  v.  Greenhalgh,  [1909]  2  K.  B.  288  ; 
78  L.J.  K.  B.  777;  100  L.   T.  488;    73  J.  P. 

216— Div.  Ct. 

(b)  ■•  Carrying  on  Business.'" 

[No  rnrapraphs  in  this  vol.  of  the  Digest.] 

(c)  Constraction  of  Policy. 

9.  Proposal  and  Declaration — Policy  Indis- 
jmtahlc  after  Two  Years.'] — The  prospectus  of  a 
life  insurance  company  contained  a  statement 
that  after  a  policy  had  been  continuously  in 
force  for  two  years  without  lapse  it  was  indis- 
putable in  the  absence  of  fraud,  and  no  bond  fide 
mistakes  which  had  crept  into  the  form  of 
application  would  prejudice  the  validity  of  the 
policy.  An  applicant  for  a  policy  made  two 
misstatements  bona  fide  in  the  a])plication  form 
which  was  signed  by  her  and  the  answers  in 
which  were  made  the  basis  of  the  contract. 
By  a  clause  in  the  conditions  in  the  policy  "  this 
policy,  except  as  provided  herein,  will  be  indis- 
putable from  any  cause  (except  fraud)  after  it 
shall  have  been  continuously  in  force  for  two 
yeai's."  The  assured  died  after  the  policy  had 
been  in  force  for  more  than  two  years. 

Held — that,  there  being  no  fraud,  the  policy 
was  indisputable,  and  the  sum  insured  was 
recoverable. 

Decision  of  Bray,  J.  (99   L.  T.  16  ;  24  T.  L.  R. 
.594)  attirmed. 
Anstey  r.  The  British  Natural  Premium 

[Life  Association,  Ld.,  99  L.  T.  76.5;  24 
T.  L.  R.  871— C.  A. 

10.  Policy  "  loit/i  Participation  in  Profits" — 
Riylit  of  Policy-holder  to  Sue  for  Participation 
in  Profits — Standard  Life  Assitrancc  Company's 
Act,  is-^2  (2  Will.  4,  c.  Ixxxi.),  .«.  15,  .5L]  — 
Sect.  51  of  the  Standard  Life  Assurance  Com- 
pany's Act,  1S32,  empowers  the  directors  "to 
lay  aside  and  accumulate  such  part  of  the  profits 
of  the  company  as  they  shall  judge  proper  and 
expedient,  and  to  dispose  of  the  .same  from  time 
to  time  as  may  appear  to  them  best  for  the 
advantage  and  security  of  the  said  company," 
and  also  to  make  such  regulations  as  they  shall 
think  fit  for  the  purpose  of  allowing  persons 
who  shall  effect  policies  or  transact  other  species 


of  business  with  the  company  to  participate  in 
the  profits  arising  from  the  class  of  business  in 
which  they  may  be  respectively  concerned,  and 
that  to  such  extent  and  upon  such  terms  and 
conditions  as  the  ordinary  directors  may  from 
time  to  time  think  proper  for  encouraging  the 
business  of  the  company.  .  .  ."  The  Standard 
Life  Assurance  Company  issued  two  kinds  of 
policies,  one  with  and  the  other  without  par- 
ticipation in  profits.  The  holder  of  a  policy 
expressed  to  be  with  participation  in  profits  paid 
a  higher  premium  than  the  hoMcr  of  a  policy 
expressed  to  be  without  participation  in  profits. 

Held — that  the  holder  of  a  policy  expressed 
to  be  with  participation  in  profits  could  only 
claim  the  benefit  of  any  distribution  of  profits 
which  the  directors  in  the  exercise  of  their 
discretion  considered  jiroper  to  make  ;  that 
whether  there  should  be  a  distribution  of  profits 
or  not  was  a  matter  entirclj^  within  the  dis- 
cretion of  the  directors;  and  that,  therefore,  an 
action  by  the  holder  of  a  policy  expressed  to  be 
with  participation  in  profits  was  not  maintain- 
able to  compel  the  company  to  set  aside  any  part 
of  its  profits  for  the  purpose  of  being  distributed 
among  the  holders  of  such  policies. 

Baerlein    r.    Dickson,    25    T.    L.    R.   585 — 

[Walton,  J. 

(d)  Jurisdiction  of  Justices. 
[T^o  paragra]  hs  in  this  vol.  of  the  Digest.] 

(e)  Practice. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(f)  Transfer,  Mortgage,  and  Alteration  of 
Bights. 

See  Bankruptcy,  No.  16. 

(g)  Miscellaneons. 

11.  Life  Assurance  Company — Deposit — Amal- 
gamation— Repayment  of  Deposit — Life  Assur- 
ance Companies  Act.  1870  (33  &  34  Vict.  c.  61), 
s.  3.] — A  deposit  made  by  an  insurance  company 
in  conformity  with  the  Life  Assurance  Companies 
Act,  1870,  s.  3,  may  be  paid  out  to  their  assignees 
after  dissolution  of  the  depositing  company,  in 
the  absence  of  any  claim  against  that  company, 
notwithstanding  there  has  been  no  accumulation 
as  in  that  section  provided. 

Ex  parte  Scottish  Economic  Life  Assurance. 
Society  (45  Ch.  D.  220;  60  L.  J.  Ch.  14;  62 
L.  T.  926)  distinguished. 

In  re  Popular  Life  Assurance  Co.,  [1909] 
[1  Ch.  80;  78  L.  J.  Ch.  37;  99  L.  T.  909"; 
25  T.  L.  R.  58  ;  53  Sol.  Jo.  47— Warrington,  J. 

12.  Surrender — Contract — Ofi'er  and  Accept- 
ance— Locus  Prenitcntiav] — A.,  the  holder  of  a 
policy  of  insurance  which  contained  the  following 
clause  : — "  At  any  time  after  five  years'  premiums 
have  been  paid,  this  policy  may  be  surrendered 
for  a  cash  payment,"  ...  —  wrote  to  the  com- 
[)any  as  follows  : — "  I  have  decided  that  I  will 
accept  the  surrender  value  of  my  full  return 
policy,  and  shall  be  glad  to  have  the  money  as 
soon  as  possible."'  In  re[)ly,  the  secretary  of  the 
company  wrote  asking  A.  to  forward  the  policy, 
and  gtating  that  a  cheque  would  be  sent  in  a  day 
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IV.  Life — Contimted. 

or  two.  Before  any  formalities  connected  with 
the  surrender  had  been  executed,  or  the  sur- 
render value  paid,  A.  claimed  under  the  policy, 
maintaining  that  it  was  still  in  force. 

Held — that  the  clause  in  the  policy  was  a 
standing  offer  by  the  company  which  the  pur- 
suer had  accepted  by  his  letter,  thus  constituting 
a  concluded  contract  to  surrender,  and  that  the 
company  were  thereafter  only  liable  for  the 
surrender  value. 

Ingram-Johnson  c.  Century  Insurance  Co. 
[Ld.,  [1909]    S.  C.  732  ;   46  Sc.  L.  R.   746— 

Ct.  of  Sess. 

V.  MARINE. 

(a)  Brokers'  Bights  and  Liabilities. 

[No  paragiajlis  in  Ihis  vol.  of  tlie  Dige.st.] 

(b)  Collision. 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 

(c)  Concealment. 

13.  Open  Cover — Material  Facts — Disclosure.'] 
—Where  an  open  cover  is  initialled  under  which 
the  goods  of  various  persons  are  subsequently 
declared,  anj'  material  fact  existing  at  the  time 
when  the  goods  are  declared  must  be  communi- 
cated to  the  underwriters,  though  that  fact  may 
not  be  in  existence  at  the  time  when  the  cover 
is  initialled. 

Republic   of    Bolivia    r.   The    Indemnity 

[Mutual    Marine    Assurance    Co.,    Ld., 

99  L.  T.  394  ;    24  T.  L.  R.  724  ;    11  Asp.  M.  C. 

117— Pickford,J. 

See  S.  C,  infra. 

(d)  Construction. 

[No  paragraphs  in  this  vol.  ol  the  Digest.] 

(e)  Damages  and  Contribution. 

[No  paragraplis  iu  this  vol.  of  the  Digest.] 

(f)  Freight  and  Cargo. 

[No  raragraj  lis  in  tliis  vol.  of  the  Digest. 

(g)  General  Average. 

14.  Sjwntaneons  Comhustlon  in  Cart/oof  Coal — 
Damage  Caused  in.  E.vtinfinixlting  Fire — Hight  of 
Cargo-Owner  to  Contribution  from  S/iij) — Yurk- 
Antwerj)  Mules,  r.  3 — Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  s.  502.]— A  cargo- 
owner  who  has  not  been  guilty  of  any  wrong  or 
negligence  in  the  shipment  of  his  cargo  is  not 
[irecluded  from  claiming  contribution  in  general 
average  from  the  ship,  by  reason  of  the  fact  that 
the  peril  giving  rise  to  the  claim  has  been 
occasioned  by  the  inlierent  vice  of  the  cargo 
itself,  e.g.,  by  the  spontaneous  combustion  of 
coal.  Sect.  502  of  the  Jlerchant  Shipping  Act, 
1894,  which  provides  that  "The  owner  of  a 
British  sea-going  ship  .  .  .  shall  not  be  liable 
to  make  good  to  any  extent  whatever  any  loss  or 
damage  happening  without  his  actual  fault  or 
privity  .  .  .  where  any  goods,  merchandise,  or 
other  things  whatsoever  taken  in  or  put  on 
board  his  ship  are  lost  or  damaged  by  reason  of 


fire  on  board  the  ship,"  does  not  exempt  the 
shipowner  from  the  liability  to  contribution  in 
general  average  towards  the  loss  sustained  by  a 
cargo-owner  whose  cargo  has  been  damaged  in 
the  endeavour  to  extinguish  a  fire  in  a  part  of 
that  cargo  on  board  the  ship. 

Decision  of  C.  A.  ([1908]  1  K.  B.  51  ;  77  L.J. 
K.  B.  124  ;  98  L.  T.  89  ;  52  Sol.  Jo.  727  ;  13  Com. 
Cas.  91  ;  10  Asp.  M.  C.  597)  affirmed. 

Greenshields,  Cowie  &  Co.  r.  Thos. 
[Stephens  and  Sons,  [1908]  A.  C.  431  ;  77 
L.  J.  K.  B.  985  ;  99  L.  T.  .597  ;  24  T.  L.  R. 
880;  14  Com.  Cas.  41  ;  11  Asp.  M.  C.  1G7— H.  L. 

(h)  Insurable  Interest. 

[Ko  1  anigiaphs  in  this  vol.  of  the  Digest.] 

(i)  Mortgages  and  Assignments. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(j)  Practice. 

(No  paragraphs  in  this  vol.  of  the  Digest.l 
(k)  Risk:  Nature,  Duration,  Change,  etc. 

[No  paragraphs  in  this  vol.  ol  the  Dige=t.l 

(1)  Seaworthiness. 

[No  paragraphs  in  this  vol.  of  the  Digest.' 

(m)  Subrogation. 

15.  Sellers  of  Cai-go  not  Paid  at  Time  of  Loss 
— Subsequent  Payment  by  Buyers — Buyers  Paid 
Amount  of  Insurance — Right  of  Sellers  to  Sue 
Ship — Bight  of  Underwriters  to  Recorer  in 
Sellers'  Name — Subrogation.'] — Goods  were  sold 
by  merchants  abroad  to  merchants  in  England 
in  pursuance  of  a  c.i.f.  contract,  and  the  sellers 
sent  the  shipping  documents  to  the  buyers, 
reserving,  however,  the  right  over  them  until 
the  buyers  stated  whether  they  elected  to  accept 
the  enclosed  bills  or  to  paj'  cash  less  discount. 
The  bills  of  lading  were  taken  iu  the  name  of 
the  sellers'  agents.  The  goods  were  damaged  on 
the  voyage  by  a  collision,  and  on  the  same  day 
the  buyers  wrote  to  the  sellers'  agents  enclosing 
a  cheque  in  payment  for  the  goods.  The  buyers 
brought  an  action  against  the  owners  of  the 
other  colliding  shij)  to  recover  for  the  damage  ; 
the  sellers  were  subsequentlj^  added  as  co- 
plaintiffs,  on  the  ground  that  the  projierty  had 
never  passed  to  the  buyers,  and  the  ship  was 
held  to  blame.  In  the  meantime  the  under- 
writers, with  whom  the  sellers  had  effected  a 
policy  on  the  goods,  paid  the  buyers  as  for  a 
total  loss.  LTpon  the  assessment  of  damages  the 
Judge  held  that,  as  the  sellers  had  not  suffered 
any  damage,  tliey  were  not  entitled  to  recover 
anything. 

Held  —  that  the  sellers  were  entitled  to 
recover  the  amount  of  the  loss  on  behalf  of  the 
underwriters. 

The  Charlotte,  [190SJ   I'.  206  ;  77  L.  J.  P. 

[132  ;  99  L.  T.  380;  24  T.  L.  R.  416  :  11  Asp. 

M.  C.  87— C.  A. 

(n)  Time  Policies  and  Valued  Policies. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(o)  Total  Loss  and  Constructive  Total  Loss. 

16.  Policy  on  Freight — No/ ice  of  Abandonment 
— Freight  Subsequently  Earned.] — The  jilaintiffs 
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V,  Marine — Contbiued. 

took  out  a  policy  of  insurance  with  the  defen- 
dants on  freight  proposed  to  be  earned  by  their 
ship  on  a  voyage  from    Monte  Video   to   New 
York.     The  ship   left  Monte  Video  on    Novem- 
ber 1st,  190"),  but,  becoming  disabled  l)y  reason  of  \ 
heavy  weather,  slie-was  towed  into  Cliarlestown 
on  January  lUth.  llKXj.     After  a  survey  had  been  i 
held,  notice  of  abandonment   was  given  to  the 
underwriters  on  January  20th,  on  the  ground  that  | 
there   had   been    a    constructive   total    loss    of 
freight.     They  refused  to  accept  the  notice,  but 
agreed  that  January  20th  should  be  treated  as  the 
date  on   which  a  writ   was  issued.     The  vessel 
was  subsequently  sold,  and  after  being  repaired,  . 
was  towed  into  Is^ew  York,  where  the  freight  was  i 
collected  by  the  purchasers.  j 

Held— that  as  there  was  a  constructive  total 
loss  of  freight  at  the  date  which  was  agreed  as 
date  of  writ,  the  plaintiffs  were  entitled  to 
recover  the  amount  of  the  insurance,  although 
the  freight  was  in  fact  subsequently  earned.  i 

Barquk    Kobeut    S.    Besnard    Co.,  Ld.    r. 

[MURTON,  101    L.  T.  285  ;  53  Sol.  Jo.  717  :  14 
Com.   Cas.  2(17 — Pickford.  J. 

(p)  Warranty. 

17.  •'  ('ontmJiiindof  ir«/-" — Warmntii against^ 
—  Coiitvdhind  Pn-st>n.<  not  Inrlxded.]— Prima 
facie,  the  term  "  contraband  of  war "'  applies 
to  goods  only  and  not  to  persons,  and  a  warranty 
against  "contraband  of  war"  in  a  marine 
insurance  policy  on  a  neutral  ship  is  not  broken 
by  the  ship  carrying  officers  belonging  to  one 
of  the  belligerent  nations.  | 

Decision  of  Bigham,  J.  ([1908]  1  K.  B.  910  ; 
77  L.  J.  K.  B.  392  ;  24  T.  L.  R.  381  ;  52  Sol.  Jo. 
315)  affirmed. 

Yanstsze   Insurance    Association    r.    In- 
[demnity    Mutual    Marine    Assurance  [ 
Co.,  [1908]  2  K.  B.  .504  ;  77  L.  J.  K.  B.  995  ; 
99  L.  T.  498  ;  24  T.    L.  K.  687  ;  .52  Sol.  Jo.  j 
550  ;  13  Com.  Cas.  283  ;  11  Asp.  M.  C.  138— 

C.  A 

18.  •■  Warranted  Free  from  Capture" — Loss 
of  Ship  after  Capture  hy  Perils  of  the  Sea— 
Subsequent  Condcmiiation  by  Prize  Court — Rela- 
tion Back.]  —  A  policy  of  marine  insurance 
contained  a  clause  "  warranted  free  from  cap- 
ture." The  ship  was,  during  the  policy,  captured 
by  a  Japanese  cruiser  at  the  time  of  the  Kusso- 
Japanese  war,  and  while  being  taken  to  a 
Japanese  port  where  a  prize  court  was  held 
she  was  lost  by  a  peril  of  the  sea.  The  ship 
was  suljsequently  condemned  by  the  prize  court, ! 
In  an  action  on  the  policy  :  — 

Held— that  the  owner  lost  his  ship  "by 
capture"  and  could  not  recover  on  the  policy. 
and  that  it  was  unnecessary  to  decide  whether 
in  the  ease  of  a  neutral  vessel  condemnation  by 
a  prize  court  relates  back  to  the  date  of  seizure, 
as  it  does  in  the  case  of  a  hostile  vessel. 

Decision  of   C.  A.  ([1908]   1  K.  B.  601  ;    77 
L.  J.  K.  B.  569  ;  98  L.  T.  146  ;  24  T.  L.  R.  208  ; 
13  Com.  Cas.  205  ;  10  Asp.  M.  C.  60.5)  affirmed. 
Anderson  r.  Marten,  [1908]  A.  C.  334;  77 

[Ti.  J.   K.  B.  95(1 ;  99  L.  T.  254  :  24  T.  L.  R. 


775  ;  52  Sol.  Jo.  680  ;    13  Com.  Cas.  321  ;  11 
Asp.  M.  C.  85)— H.  L. 

19.  ]Varr (lilted  Free  from.  Capture,  e.rcept 
Piracy  —  Orr/anised  Expedition  to  Fstablish 
Gorernmenl.] — A  policy  of  insurance  on  goods 
on  a  voyage  from  Para,  at  the  mouth  of  the 
river  Amazon,  to  Puerto  Alonzo  and  places  on 
the  river  Acre,  which  flowed  into  a  tributary 
of  the  Amazon,  contained  a  clause  "warranted 
free  of  capture,  seizure  and  detention  .  .  . 
piracy  excepted."  The  goods  were  provisions 
and  stores  which  were  shipped  by  the  Bolivian 
Government  for  their  troops  who  were  in  the 
district  of  El  Acre  for  the  purpose  of  resisting 
an  organised  expedition  which  was  seeking  to 
overthrow  the  Bolivian  Government  in  that 
district  and  to  establish  a  Government  of  their 
own.  The  organisers  of  the  expedition  there- 
upon fitted  out  two  ships  with  arms  fur  the 
purpose  of  intercepting  the  vessel  carrying  the 
provisions  and  stores,  and  they  stopped  the 
vessel  in  the  river  Acre  and  teizcd  the  goods. 
In  an  action  on  the  policy  : — 

Held — that  this  was  not  a  loss  by  piracy 
within  the  meaning  of  the  exception  in  the 
policy. 

Decision  oC  Pickford,  J.  (99  L.  T.  391;  21 
T.  L.  R.  724  ;  11  Asp.  M.  C.  117)  affirmed. 

Republic  of  Bolivia    r.    The    Indemnity 

[Mutual    Marine    Assurance    Co.,   TiD., 

[1909]  1  K.  B.   785  ;     78  L.  J.  K.  B.  596  ;  100 

L.  T.  503  ;  25  T.  L.  R.  254  ;  53  Sol.  Jo.  266  ; 

14  Com.  Cas.  156  ;  ]  1  Asp.  M.  C.  218— C.  A.. 


INTEREST. 


See  Bankruptcy  ;  Companies  ;  Con- 
tracts ;  Money  ;  Practice  and 
Procedure. 


INTERNATIONAL   LAW. 

Si'c  Aliens  ;  Conflict  of  Laws 


INTERPLEADER. 

See    Bankruptcy;    Bills    of    Sale 
Court  :   Execution. 


INTERPRETATION    OF 
DOCUMENTS 

See  Deeds  and  Documeni.>5. 


INTERPRETATION    OF 
STATUTES 

See  Statutes. 
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INTERPRETATION   OF 
WILLS 

See  Wills. 


INTERROGATORIES. 

See  Discovery. 


INTESTACY 

See  Depcent  and  Distribution. 
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COL. 

I.  Applications  for  New  Licences.  307 

[No  imragraphs  in  this  vol.  of  tlie  Digest.] 

II.  Renewal  of  Licences. 

(a)  Jurisdiction  and  Procedure       .  307 
(J)')  Compensation  on  Refusal  .  308 

IIL  Transfers  and  Removals    . 


IV.  Offences. 

(«)  Refusing    to    Leave    Licensed 
Premises  .         .         .         , 

No  paragraphs  in  tliis  vol.  of  llie  Digest.] 

(}))  Sale  by  Unlicensed  Person 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(r)  Sale  at  Unlicensed  Place 
(^/)  Selling     or      Keeping      Open 

during  Prohibited  Hours 
(e)  Miscellaneous  Offences 

V.  Sale  to  Children  .        .        .        . 
VI.  Habitual  Drunkards    . 

VII.  Miscellaneous 
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And  aee  GAMING,  Nos.  8,  9  ;  Landlord 
and  Tenant,  Nos.  H,  15;  Trade, 
No.  4. 

I.  APPLICATIONS    FOR    NEW     LICENCES. 

[No  paragraplis  in  this  vol.  of  tlic  Digest.] 

II.  RENEWAL   OF    LICENCES. 

(a)  Jurisdiction  and  Procedure. 
See  also  Magistrates,  No.  1. 

1.  Offer  of  Surrender  of  Other  Licenees — 
fontrihufion  to  Compensation  Fund — Licensing 
Act,  1904  (4  Edw.  7,  c.  2.3).]— In  deciding  the 
question  of  the  renewal  of  two  or  more  licences 
belonging  to  different  owners  the  compensation 
authority  are  entitled  to  take  into  consideration 
what,  if  any,  licences  the  respective  owners 
would  be  prepared  to  sqrrerider,  or  what  contri- 


bution they  would  be  prepared  to  make  to  the 
compensation  fund. 

R.  r.  Shann  and  Others,  Ex  parte  Wilsons' 

[Brewery,  Ld.,  101  L.  T.  545  ;  73  J.  P.  515  ; 

26  T.  L.  R.  25  ;  54  Sol.  Jo.  66— Div.  Ct. 

(b)  Compensation  on  Refusal. 

2.  ComjJensation  Awarded  hy  Quarter  Sessions 
— Action  for  Re-difision  of  Conipe/isation  3foney 
— Jurisdiction  of  High  Court  to  Revieio  the 
Award.] — A  judge  of  the  High  Court  has  no 
jurisdiction  to  review  an  order  of  quarter  ses- 
sions awarding  compensation  for  non-renewal  of 
a  licence  under  the  Licensing  Act,  1904,  and  it 
is  not,  therefore,  competent  for  any  of  the  parties 
interested  to  maintain  an  action  to  bring  about 
a  re-division  of  the  compensation  fund. 

The  basis  of  valuation  considered. 

Bent's  Brewery  Co.  r.  Dykes,  [1909]  \V.  N. 

[51  ;  100  L.  T.  476  ;  73  J.  P.  227  ;  25  T.  L.  R. 

347  ;  53  Sol.  Jo.  302— Eve,  J. 

3.  Qinipensation  Charge  —  Deduction  from 
Rent  hg  Mesne  Tenant — "  Unexpired  Term  " — 
Date  of  Calculation  —  Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  3,  Sched.  //.]— By  sect.  3 
(3)  and  Sched.  II.  of  the  Licensing  Act,  1904,  a 
licence  holder  who  pays  the  compensation  charge, 
and  any  person  from  whose  rent  a  deduction  is 
made  in  respect  of  the  payment  of  the  compen- 
sation charge,  may  deduct  from  his  rent  a  per- 
centage of  the  compensation  charge  which  varies 
according  to  the  length  of  the  "  unexpired 
term "  of  such  licence  holder  or  person.  By 
sect.  3  (2)  this  charge  is  to  be  paid  by  the 
licence  holder,  together  with  and  as  part  of  the 
duties  on  his  excise  licence.  The  latter  have  to 
be  paid  on  the  10th  of  October   in  each  year. 

HELD-^that  the  period  of  the  unexpired  term 
of  a  lessee,  who  has  sub-let  the  premises,  is  to 
be  calculated  from  the  10th  of  October  previous 
to  the  deduction  being  made  from  rent  due  from 
him  to  his  lessor. 
London    County     Council    r.    Watney    & 

[Co.,  [1909]  1  K.  B.  637  ;  78  L.  J.  K.  B.  421  ; 

100  L.  T.  336  ;  73  J.  P.  202  :    53  Sol.  Jo.   303 

—Div.  Ct. 

4.  Payment  of  Compensation  Money  to  Person 
Registered  as  Owner  of  Licence — Rights  of  Co- 
owners  of  Premises — Licensing  Rules,  1904,  r.  21 
—Licensing  Act,  1904  (4  Edw.  7,  c.  23),  .v.  2.]— 
In  an  action  commenced  in  the  Court  of 
Chancery  of  the  County  Palatine  of  Durham  in 
1900  the  plaintiffs  claimed  that  certain  licensed 
premises  of  which  the  defendant  was  in  posses- 
sion should  be  sold  and  the  proceeds  divided 
among  the  persons  entitled,  including  them- 
selves, and  that  the  defendant  should  account 
for  the  rents  and  profits  received  by  him  during 
a  certain  period  ;  and  in  that  action  the  defen- 
dant consented  to  a  judgment  for  an  inquiry  as 
to  the  persons  entitled,  and  for  an  account.  By 
the  Registrar's  certificate  made  in  pursuance  of 
the  judgment  it  appeared  that  the  plaintiffs 
were  entitled  to  a  moiety  of  the  premises  ;  and 
by  an  order  made  in  the  action  a  sale  of  the 
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II.  Renewal  of  Licences — ('mitiniicd. 
premises  was  directed  and  liberty  lu  apply  was 
given.  The  sale  was,  by  consent,  delayed,  anil 
in  19tt7  the  compensation  authority  under  the 
Licensinj;  Act,  11)04,  refused  the  renewal  of  the 
licence,  and  compensation  in  respect  thereof  was 
afterwards  fixed  at  £83o  to  the  defendant  as 
the  person  registered  as  owner  of  the  premises  in 
the  register  of  licences  kept  in  accoidance  with 
the  Licensing  Act,  1872.  No  written  claim  was 
sent  by  the  plaintiffs  to  the  compensation 
authority  after  the  principal  meeting  of  the 
compensation  authority  in  July,  1!»07,  in  accord- 
ance with  the  provisions  of  rule  21  of  the 
Licensing  Rules,  1904,  nor  did  they  give  notice 
of  any  claim  to  a  share  of  the  compensation 
money  until  the  authority's  supplemental 
meeting  in  May,  1908.  At  that  meeting  the 
compensation  authority  refused  to  hear  the 
plaintiffs  or  entertain  any  claim  by  them,  on 
the  ground  that  they  were  too  late  and  that 
rule  21  had  not  been  complied  with.  In  June, 
1908,  the  compensation  money  was  paid  to  the 

defendant.     The  plaintiffs  then  applied  for  an  ]  payment  of  such  a  charge." 
order   that    the    compensation    money    in    the 
defendant's  hands  should  be  paid  in  to  the  credit 
of  the  action  in  the  Durham  Palatine  Court. 

Held— that  the  plaintiffs  had  an  equity 
against  the  defendant  entitling  them  to  have 
tiie  compensation  mciney  which  had  been  paid 
to  him  brought  into  Court  to  the  credit  of  the 
action. 
BiRKiN  V.  Smith,  [1909]  2  K.  B.  112  ;  71  L.  J. 

TK.  B.  739  :  100  L.  T.  835 :  73  J.   P.  306  ;  25 
r.  L.  R.  499— C.  A. 


versionary  lease  to  commence  on  the  day  next  but 
one  after  the  expiration  of  the  existing  tenancy. 

The  words  •*  unexpired  term"'  are  words  of  art 
to  which  their  ordinary  legal  meaning  ought  to 
be  given  in  the  absence  of  qualifying  context. 

Decisi(m  of  Lawrence,  J.  ([1909]  2  K.  B.  884  ; 
78  L.  J.  K.  B.  825  ;  101  L.  T.  348  ;  73  J.  P.  418  ; 
25  T.  L.  K.  723  ;  53  Sol.  Jo.  699)  reversed. 
Lord  Llangattock  r.  Watney,  Combe,  Keid 

[&  Co.,  Ld.,   [1909]   W.  N.  250;    26  T.  L.  R. 
125  ;  54  Sol.  Jo.  116— C.  A. 

7.  Compciisiition  Charqe  —  Deduction  from 
Rcttt — Covenant  hy  Tenant  to  Pan  all  Imj)Oxitiofi.<i 
and  Ontfjoinijs — Lease  Made  After  Aet — Lieenx- 
ing  Aet,'v.m  (4  Edw.  7,  e.  23),  .i.  3  (3).]— Sect.  3, 
sub-sect.  3,  of  the  Licensing  Act,  1904,  provides 
that  "  such  deductions  from  rent  as  are  set  out 
in  the  Second  Schedule  to  this  Act  may,  not- 
withstanding any  agreement  to  the  contrary,  be 
made  by  any  licence-holder  who  pays  a  charge 
under  this  section  and  also  by  any  person  from 
whose  rent  a  deduction  is  made  in  respect  of  the 


5.   Company — Delenture  TrvdDeed  —  Compen- 


Held— that  the  words  "notwithstanding  any 
agreement  to  the  contrary  "  in  the  above  sub- 
section refer  to  any  agreement  made  either 
before  or  after  the  passing  of  the  Licensing  Act, 
1904. 

WooLER    V.     North-Eastern     Breweries, 
[1909]  W.  N.  254  ;  26  T.  L.  R.  129— Div.  Ct. 

8.  Compensation  Lenj—Tied  Houses — Income 
Tax  Dedvction — Income  Tax  Aet,  1842  (5  &  6 
Vict.  c.  35),  s.  100,  Sehed.  D.— Licensing  Act, 
1904  (4  Edw.  7,  e.  23),  s.  3.]— The  compensation 
levy  imposed  by  sect.  3  of  the  Licensing  Act, 


sation  Money— Purchase  Money — Capital Moia-ys    i.)04,  upon  a  brewery  company  who  are  land- 
— Innstment — Licensing   Act,  1904  (4  Edw.   7,    lords  of  tied  houses  is  an  expense  incurred  for 


2H).]_Compensation  money  under  the  Licens 
ing  Act,  1904,  received  by  the  trustees  of  a 
deljenture  trust  deed  executed  by  a  company 
owning  licensed  houses,  may  be  treated  as  "  pur- 
chase money '"  or  "  capital  moneys '"  for  the 
purpose  of  its  application  by  them  in  accordance 
with  the  terms  of  the  deed. 

Dawson  v.  Braimc's  Tadcaster  Breiceries,  Ld. 
([1907]  2Ch.  3.59;  76  L.  J.  Ch.  588;  97  L.  T. 
83  ;  14  Manson,  254— Kekewich,  J.)  followed. 

Under  a  general  power  to  invest  such  pur- 
chase money  in  real  or  leasehold  property,  such 
trustees  may  apply  it  in  either  the  purchase  or 
(if  the  security  is  sufficient)  the  mortgage  of 
licensed  messuages  and  premises  belonging  either 
to  the  company  or  to  third  parties. 
In  rk  Brntley"s  Yorkshire  15reweries,  Ld., 

[1909]    2    Ch.    609;    78   L.   J.   Ch.    704;  101 
L.  T.  4S8  ;  53  Sol.  Jo.  715~\Vairington,  J. 


the  purposes  of  their  trade,  which  may  be 
deducted  from  the  profits  of  their  trade  in 
arriving  at  the  assessable  amount  of  such  profits 
for  the  purposes  of  the  Income  Tax  Acts. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  711  ; 
78  L.  J.  K.  B.  492  ;  100  L.  T.  541  ;  73  J.  P. 
244  ;  25  T.  L.  R.  3.53)  reversed  (Kennedy,  L.  J., 
dissenting). 

Smith  r.   Lion   Brewery  Co.,    Ld.,    [1909] 
B.  912  ;  78  L.  J.  K.  B.  1089  ;  101   L.  T. 
73  J.  P.  447  ;  25  T.  L.  R.  748  ;  53  Sol. 
.Jo.  696— C.  A. 


[2K. 
145  ; 


111.  TRANSFERS  AND  REMOVALS. 

See  also  Landlord  and  Tenant,  No.  14. 

9.  Justices'  Certificate — Irish  L/censiny  Arts 
— Licence  Not  Obtained — Sol/ritor's  Lien  on 
Certip'cate—Recorery  if  Possession  of  Licensed 
Premises.]— Whciv  a  defendant  is  bound  under 


6    Compensation  C/nuv/c— Deduction  from  Bent  an  agreement  to  endorse  and  hand  up  the  beer 

— "  Une-rpired     Term  "'—Berer.sionary     Lea.^e—  dealer's  and  spirit  grocer's  licences  attaching  to 

i/m<.s/«7^rC,1901  (4  Edw.7.  r.  23),.<(.  3,.w&-.<t.3,  his    premises    upon   the   determination    of    his 

and  Sch'ed    77.]— The  "unexpired  term"  men-  tenancy,  he  will  be  conipelled  to  hand  up  the 

tioned  in  Sched.  IT.  to  the  Licensimx  Act,  1904.  certificates  obtained    from    the   magistrates   for 

according  to  the  length  of  which  is  calculated  tlic  the  purpose  of  obt.-iining  such  licences  as  afore- 

deductionlhat  maybe  madcfromrentinrespect  of  sai.l    where   he   iias   not    proceeilc<     upon    such 

the  compensation  charge,  does  not  include,  besides  certificates   to   obtain    the   actual  licences,  and 

the  term  of  an  existing  tenancy,  the  term  of  a  re-  '  under  such  an  agreement  a  mortgagee  s  title  tn 
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III.  Transfers  and  Removals — Contimied. 
such  certificates  takes  priority  to  a  lien  of  the 
mortgagor's  solicitor  thereon. 
FiNEGAN  r.  McGaerell,  43  I.  L.  T.  184— C.  A., 

[Ireland. 

IV.  OFFENCES. 

(a)  Refusing  to  Leave  Licensed  Premises, 

|Xo  para-raiili.s  in  tliis  vol.  of  the  Digest.] 

(b)  Sale  by  Unlicensed  Person. 

[No  paragraphs  in  thi.s  vol.  oltlie  l)igest.i 

(c)  Sale  at  Unlicensed  Place. 

10.  Sale  by  Jimcci's  Draijman — LidhUity  of 
Employer — So  Apjjropriiition  hy  Employer — 
Aidhui  and  Ahettinq  Sale — Licemhig  Act,  1872 
(3.-)  &•  36  Vict.  e.  94),  s.  3.]— The  appellants 
were  brewers,  and  by  the  system  in  use  in  con- 
nection with  their  business  each  of  their  dray- 
men had  a  book  called  an  "  order  and  delivery 
book."  which  he  took  out  each  day.  in  which  it 
was  his  duty  to  entei'.  when  received,  orders  for 
beer,  and  hand  in  each  evening  to  the  appellants' 
clerk  at  their  office.  Each  evening  the  drayman 
entered  on  a  "  load  ticket"  the  orders  for  next 
day's  delivery,  which  would  be  handed  with  the 
order  and  delivery  book  to  the  appellants'  clerk. 
From  these  the  loads  for  the  next  day's  deliveries 
were  made  up.  and  it  was  the  duty  of  a  foreman 
and  certain  clerks  to  see  that  only  a  sufficient 
amount  of  beer  was  loaded  to  satisfy  such  day's 
orders.  One  of  the  appellants'  draymen,  on 
May  1,  1908,  gave  in  his  order  and  delivery 
book,  which  contained  the  names  of  three 
persons,  W.,  L.,  and  F.,  the  order  for  each  being 
one  crate  of  bottled  Iseer.  On  May  2  the 
drayman  went  out  with  a  horse  and  van  con- 
taining crates  and  bottled  beer  of  the  appellants. 
None  of  the  goods  bore  the  name  of  any  cus- 
tomer for  whom  the  goods  were  intended,  and 
there  was  no  appropriation  or  identifying  marks 
upon  any  of  the  bottles  or  crates.  The  drayman 
delivered  a  crate  to  F.,  two  bottles  to  one  B., 
one  bottle  to  L..  and  one  bottle  to  W.  There 
was  no  entiy  in  the  book  of  a  single  bottle  as 
the  order  of  W.  and  L.  The  quantities  delivered 
were  paid  for  on  delivery,  anil  the  money  was 
duly  accounted  for  to  the  appellants  at  the  end 
of  the  day.  Draymen  were  warned  not  to 
deliver  beer  unless  an  order  for  same  had  first 
been  taken  to  the  licensed  premises.  The  diay- 
mau  having  been  convicted  of  selling  beer  with- 
out being  duly  licensed,  the  appellants  were 
subsequently  charged  and  convicted  of  aiding 
and  abetting  him  in  the  commission  of  that 
offence,  tlie  justices  having  come  to  the  conclu- 
sion that  no  sufficient  appropriation  of  the 
l)ot(les  of  beer  had  taken  place  before  ihcy  left 
the  licensed  premises. 

HE[,r) — that  the  conviction  was  right. 

(mher  V.  McMuUen(%\   L,  T.  784  ;  (U  J.   V. 
245)  followed. 

Stais'sfield  &  Co,  r.  Andrews,  100  L.  T.  .^29  ; 
[73  J.  P.  167  ;  2o  T.  L.  E.  2.59— Div.  Ct. 

(d)  Selling  or  Keeping  Open  during  Prohibited 
Hours. 

11.  liefre.shment    Jfonxe    hi    Wales — Ifoiirs   of 
Cloxiny — J)ny-tniie  on  Svvday — Snvday   CloKivf) 


{Wales)  Act,  \m\— Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  .?.  li.]— Sect.  11  of  the  Licensing 
Act,  1874,  which  prohibits  the  opening  of  refresh- 
ment houses  between  the  hour  of  the  night  or 
morning  when  licensed  houses  are  required  to  be 
closed  and  four  o'clock  in  the  morning,  does  not 
prevent  an  unlicensed  refreshment  house  which 
is  situate  in  Wales  and  in  which  no  intoxicating 
liquors  are  sold  being  oiien  between  5  and  6  p.m. 
on  Sunday,  as  the  restrictions  imposed  by  that 
section  do  not  apply  to  the  day-time,  and  the 
Sunday  Closing  (Wales)  Act,  1881,  only  applies 
to  houses  licensed  under  the  Licensing  Acts. 

Parker  r.  Harris,  100  L.  T.  408  ;  73  J.  P.  183 

[—Div.  Ct, 

12.  Shr-day  Licence — Christmas  Daij — Licens- 
ing Acts,  1872  (35  &;  36  Vict.  c.  94),  .<.  49,  and  1874 
(37  &  38  Vict.  c.  49),  s.  3.]— The  holder  of  a  six- 
days'  licence  is  entitled,  under  sect.  3  of  the 
Licensing  Act,  1874,  to  keep  open  his  premises 
on  Christmas  Day,  but  only  during  Sunday 
hours,  provided  Christmas  Day  is  not  also  a 
Sunday. 

DAviES  r.  Harrison,  [1909]  2  K.  P..  104  ;  78 

[L.  J.  K.  P.  626  ;    100  L.  T.  899  ;    73  J.  P. 

268  ;  25  T.  L.  K.  449— Div.  Ct. 

(e)  Miscellaneous  Offences. 

See  also  Gaming  and  Wagering,  Nos.  8,  9. 

13.  Betting — Gaming — Llcenslnq  Act,  1872 
(35  &  36  V'ict.  ('.  94),  s.  17  (1).]— Betting  on 
horse  races  does  not  come  within  the  meaning  of 
the  term  "gaming"  in  sect.  17  (1)  of  the 
Licensing  Act,  1872. 

Keep  r.  Stevens,  100  L.  T.  491  ;    73  J.  P.  112 

[—Div.  Ct. 

14.  "  iMng  Pull" — Sale  ill  Marked  Measure — 
Customer's  juq — Presence  of  Customer — Llcenslnq 
Act,  1872  (35' &  36  Vict.  c.  94),  s.  8.]— The  ap- 
pellant, who  was  the  holder  of  an  off-licence  for 
the  sale  of  beer,  was  handed  a  jug  by  a  customer 
and  was  asked  for  a  i)int  of  beer.  In  the  piesencc 
of  the  customer  he  took  a  half-pint  imperial 
measure,  filled  it  twice  and  f)oured  the  beer  into 
the  jug  and  then  pumped  an  additional  quantity 
of  beer  into  the  jug.  The  appellant  then  handed 
the  ]ug  of  beer  to  the  customer,  who  paid  for  a 
pint  of  beer. 

Held — that  the  use  of  the  half-pint  instead  of 
a  pint  measure  did  not  constitute  any  offence, 
that  as  the  beer  was  jncasured  and  transferred 
into  the  jug  in  the  presence  of  the  customer,  the 
sale  was  a  sale  by  imperial  measure  .ns  re(|uired 
by  sect.  8  of  (he  Licensing  Act,  1872.  and  that  as 
the  customer  paid  for  a  pint  of  beer  the  addition 
of  extra  beer  beyond  the  measured  pint  was  not 
an  offence. 

Addy  v.  Blake  ((1887)  19  Q.  B.  D.  478  ;  56 
L.  T.  711  ;  51  J.  P.  599  ;  35  W.  R.  719  ;  16  Cox, 

C.  C.  259)  distinguished. 

Pennington  V.  PiNcocK,  [1908]  2  K.  B.  244; 

[77  L.  J.  K.  B.  537  ;  98  L.   T.  804  ;  72  J.   P. 

199  ;  24  T.    L.  R.  509  ;  52   Sol.   Jo.   413  ;    6 

L.  G.  R.  8.30  :  21  Cox,  C.  C,  609— Div.  Ct. 
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IV.  Offences — Continued. 

16.  Permuting  DrunkenneKS — Loilgcr — Admis- 
sion in  a  State  of  Intoxication — Licensing  Act. 
1872  (35  &  36  Vict.  c.  i»4),  .v.  V^— Licensing  Act, 
l'J02  (2  E.lw.  7,  c.  28),  .v.  4.]— The  appellant  was 
a  licensed  hotel-keeper  at  C.  A  man  entered  the 
hotel  at  10.30  jj.m.  on  a  Sunday  in  a  state  of  in- 
toxication, antl  liis  condition  was  observed  by 
the  appellant's  manager,  who  accepted  him  as  a 
lodger  and  allowed  liim  to  go  to  the  smoking 
room,  where  two  police  officers  found  him  in  a 
state  of  intoxication  at  11 .30  p.m.  In  C.  premises 
licensed  for  the  sale  of  intoxicating  litjuors  by 
retail  are  re(iuired  by  law  to  be  closed  during  the 
whole  of  Sunday  except  as  to  bond  fide  travellers, 
persons  lodging  in  the  house,  and  private  friends 
honii  fide  entertained  by  the  licence-holder  at  his 
own  expense. 

The  appellant  was  convicted  of  permitting 
drunkenness  on  his  licensed  premises  contrary  to 
sect.  13  of  the  Licensing  Act,  1872. 

Held — that  as  the  appellant  was  not  bound 
to  admit  the  man  in  a  state  of  intoxication,  the 
magistrate  was  entitled  to  find  that  the  appellant 
had  not  iliseharged  the  onus  of  protif  cast  upon 
him  by  sect.  4  of  the  Tacensing  Act.  liHi2,  and 
the  conviction  must  be  upheld. 

Thompson  r.  McKenzie,  [1908]   1  K.  B.  905- 

[77  L.  J.  K.  B.  60.T  :  98  L.   T.  89«;  ;  72  J.    P 

l.oO  ;  24  T.  L.  K.  330  :  52  Sol.  Jo.  302  ;  21  Cox' 

0.  C.  620— Div.  Ct- 

16.  Permitting  Bntukenness — Private  Gnests 
fovnd  Drunk  after  Closing  Hours — Licensing 
'Acts,  1872  (35  &  36  Vict.  c.  94),  *.  13,  and  1902 
(2  Edw.  7,  c.  28),  s.  4.]— The  respondent,  the 
proprietor  of  a  licensed  hotel,  was  charged  with 
permitting  drunkenness  on  the  licensed  premises. 
The  respondent's  wife  entertaineil  as  private 
guests  on  the  licensed  premises  a  number  of  per- 
sons after  closing  hours,  and  two  of  these  guests, 
M.  and  W.,  were  drunk  at  the  time  the  police 
visited  the  premises  at  1  a.m.  M.,  before  becom- 
ing a  private  guest,  had  been  on  the  premises  as 
an  ordinary  customer,  but  was  not  then  drunk. 
W.  came  on  to  the  premises  just  before  closing 
time  and  was  then  drunk. 

Held — that  the  respondent  ought  to  have  been 
convicted. 

Lawson  r.  Edminson,  [1908]  2  K.  B.  952  :  78 

[L.  J.  K.  B.  36  ;  99  L.  T.  797  ;  72  J.  P.  479  ; 

25  T.  L.  R.  11  ;  53  Sol.  Jo.  15— Div.  Ct. 

17.  Knoioingly  Permitting  DmnJienness  on 
Licensed  Premises — Reasoiiable  Steps  for  Pre- 
venting—  Licensing  (^Scotland')  Act,  1903  (3 
Edw.  7,  c.  25),  s.  98.]— A  drunken  man  was 
assisted  into  the  bar  of  a  public-house  by  two 
friends  who,  themselves  sober,  were  to  be  treateil 
by  him.  Tlie  keeper  of  the  public-house  refused 
to  supply  the  drmdcen  man  with  alcoholic  liquor, 
advising  him  to  go  home,  but  he  did  supply  him 
with  a  bottle  of  non-alcoholic  licjuor,  and  su[)plied 
the  two  friends  each  with  a  glass  of  whisky 
on  consideration  of  their  undertaking  to  see 
the  drunken  man  home.  The  three  men  con- 
sumed these  liquors  seated  in  the  bar,  and  had 
been  there  about  ten  minutes  when  a  constable 
looked   in  and  drew  attention   to  the  druidccn 


man's  cnndition.  Three  minutes  later  they  left, 
the  two  friends  assisting  the  drunken  man.  The 
keei)er  of  the  public-house  was  chargetl  with 
knowingly  permitting  drunkenness  on  his 
premi.ses. 

Held — tiiat  he  had  iliseharged  the  onus  on 
him  under  the  Licensing  (Scotland)  Act,  1903. 
s.  98,  of  proving  that  he  •'  took  all  reason- 
able steps  for  preventing  drunkenness  on  the 
premises." 

SOUTAK   r.   AUCHINACHIE.  [1909]  S.  C.  (J.)  16  : 
[46  Sc.  L.  R.  243— Ct.  of  Justy. 

\.  SALE  TO  CHILDREN. 

18.  Corked  and  Scaltul  I'essel — Meaning  of 
^'  Such  as  are  Sold  or  Delivered" — Intoxiratinq 
Liquors  [Sale  to  Children)  Act,  1901  (1  Edw.  7. 
c.  27),  *.  2.] — A  publican  commits  no  offence 
against  sect.  2  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  if,  when  a  child  under  four- 
teen years  of  age  is  sent  with  a  bottle  to  his  pub- 
lic-house to  fetch  a  pint  of  beer,  his  barman  [)uts 
a  ])int  of  beer  into  the  bottle  and  then  corks  and 
seals  it  before  handing  it  back  to  the  child.  The 
words  of  the  section,  "excepting  such  intoxi- 
cating liquors  as  are  .sold  or  delivered  in  corked 
and  sealed  vessels,"  do  not  mean  such  intoxicating 
liquors  as  are  commoidy  so  sold  or  delivered, 
but  such  intoxicating  li(|Uors  as  arc  in  fact  so 
sold  or  delivered. 

Jones  v.  Shervin(;ton,  [1908]  2  K.  B.  539  ;  77 
[L.  K.J.  B.  771  ;  99  L.  T.  57  ;  72  J.  P.  381  : 
24  T.  L.  R.  693  :  52  Sol.  Jo.  5S2  :  21  Cox,  C.  C. 

t;42— Div.  Ct. 

VI.  HABITUAL  DRUNKARDS. 

19.  "  Hahitual  Drunkard  " — Meaning  of  Term 
—Hahitual  Drunkards  Act,  1879  (42  &  43  Vict. 
c.  19),  s.  3.] — The  definition  of  "habitual 
drunkard  "  in  sect.  3  of  the  Habitual  Drunkards 
Act,  1879,  as  "  a  person  who,  not  being  amen- 
able to  any  jurisdiction  in  lunacy,  is,  notwith- 
standing, by  reason  of  habitual  intemperate 
drinking  of  intoxicating  liijuor  at  times  dangerous 
to  himself  or  herself,  or  to  others,  or  incapable 
of  managing  himself  or  herself,  and  his  or  her 
affairs,"  includes  a  person  who  by  habitual 
drinking  is  habitually  not  in  a  fit  condition  to 
manage  himself  or  his  affairs,  although  in  the 
intervals  between  his  drinking  bouts  he  may  not 
be  incapable  of  doing  so,  and  is  not  confined  to 
the  case  of  a  person  who,  as  the  result  of 
drinking,  is  incapable  of  doing  so  even  when 
sober. 

Eaton  v.  Best,  [1909]  1  K.  B.  632  ;  78  L.J.  K.  B. 
[425  ;   100  L.  T.  494  ;   73  J.  P.  113  ;  25  T.  L.  R. 

244— Div.  Ct. 

20.  Disorderly  Behaviour  lohile  Drunk  — 
Three  Previous  Convictions  Involving  Drunken- 
ness— \o  Poicer  to  Order  Imprisonment  in 
Addition  to  Detention  in  Inebriate  Jteformaton/ 
—Inebriates  Act,  1898  (61  &  62  Vict.  r.  60).  .v.  2 
(1).] — When  a  prisoner  is  convicted  upon  indict- 
ment under  sect.  2  (1)  of  the  Inebriates  Act, 
1898,  of  an  offence  mentioned  in  Sched.  I. 
thereto,  and  also  of  three  previous  convictions 
f<U'  similar  offences,  and  of  being  an  "  haljitual 
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VI.  Habitual  Drunkards — Cuutlnued. 
druukarcl,"  he  cannot  be  sentenced  to  imprison- 
ment in  addition  to  detention  in  an  inebriate 
reformatory. 

R.  c.  Briggs,  [1909]  1  K.  B.  381  :  78  L.J.  K.  B. 

[116  ;  100  L.  T.  240 ;  73  J.  P.  31  :  25  T.  L.  R. 

1U5  ;  53  Sol.  Jo.  16i— C.  G.  A. 

VII.  MISCELLANEOUS. 

21.  Rrelse — Licence — Sweet. f  or  Made  Wine — 
Licence  from.  Corporation  of  O.i-ford — Esccise 
Licences  Act,  1825  (G  Geo.  4,  c'  81),  .*.  26— 
Customs  and  Inland  Revenue  Act,  1875  (38  Vict. 
c.  23),  s.  ^—Revenue  Act,  1889  (52  &  53  Vict. 
c,  42),  s.  2S— Oxford  Corporation  Act,  1890 
(53  &  54  Vict.  c.  ccxxiii.),  s.  119.] — The  wine 
licence  issued  by  the  Corporation  of  the  City  of 
Oxford  in  exercise  of  the  powers  acquired  by 
them  from  the  University  of  Oxford  under 
sect.  119  of  the  Oxford  Corporation  Act,  1890, 
includes  the  right  to  sell  sweets  or  made  wines. 

Roberts  r.  Twining.  101  L.  T.  41  ;    73  J.  P. 
[317  ;  25  T.  L.  R.  525— Div.  Ct. 


INVENTIONS. 

See  Patents  and  Inventions. 


IRISH    LAW. 

See  uUo  ARBITRATION,  No.  6  ;    Judg- 
ment, No.  1. 

1.  Landed  Estates  Court — Land  Sold  Sub- 
ject to  Jointure  but  Indemnified  by  Unsold 
Lands  —  Jointure  Prior  to  Incumbrances  — 
Rights  of  Jointure.] — In  1880  an  Irish  estate 
was  put  up  for  sale  in  51  lots  :  29  were  sold, 
and  the  proceeds  applied  jjro  tanto  in  discharging 
incumbrances.  There  was  a  jointure  charged 
upon  the  lands,  but  it  was  puisne  to  the  other 
incumbrances.  The  purchasers  of  lots  1 — 29 
bought  subject  to  the  jointure  but  were  given 
an  indemnity  in  respect  of  it  against  the  unsold 
lots  47 — 51.  In  1906  these  lots  were  sold  to  the 
tenants  under  the  Land  Purchase  Acts. 

Held — that  the  jointuress  had  priority  over 
the  incumbrances  on  these  lots,  and  the  pur- 
chasers of  the  indemnified  lots  had  a  similar 
priority  in  respect  of  their  indemnity. 

In  re  Rowe's  Estate  ([1907]  1 1.  R.  380— C.A.) 
and  Rome  v.  Gough  ([1908]  1  I.  R.  402— C.A.) 
reversed. 

RowE  r.  Gough  ;  Gough   v.  Bolton,  [1909] 
[A.  C.  64  ;  [1909]   1   I.  R.  98  ;  78  L.  J.  P.  C. 

65— H.  L. 


ISLE    OF   MAN. 

See  Dependencies  and  Colonies. 


JAMAICA. 


.See  Dkpendencies  AND  Colonies. 


JOINT  STOCK  COMPANIES. 

-SW-   CuilPANIES  AND    COMPANV   LaW. 


JOINT    TENANCY    AND 
TENANCY   IN   COMMON 

See  Landlord  and  Tenant,  No.  1  ; 
Personal  Property ;  Real  Pro- 
perty AND  Chattels  Real. 


JOINTURE. 

See  Husband  and  Wife  ;  Real  and 
Personal  Property  ;  Rent- 
charges,  No.  1  :  Settlements. 


JUDGES. 

[No  paragraphs  iu  this  vol.  of  tlie  Digest.) 


JUDGMENT. 

See  also    Estoppel  ;    Misrepresenta- 
tion and  Fraud,  No.  1 ;  Practice, 

No.  28. 

1.  English  Judgment  Extended  to  Ireland — 
Registration  of  as  Judgment  Mortgage — "  So  far 
only  as  Relates  to  Execution  " — Costs  of  Extend- 
ing Judgment  — Their  Inclusion  in  Affidarit  of 
Registration  not  Necessary — Judgments  Exten- 
sion Act,  1868  (31  &L  32  Vict.  c.  54).  s.  \— Judg- 
ment Mortgage  {Ireland)  Act,  1850(13  &  14  Vict. 
c.  29),  s.  6.] — An  English  judgment  extended  to 
Ireland  under  the  provisions  of  the  Judgments 
Extension  Act,  1868,  is  capable  of  registration  as 
a  judgment  mortgage  against  an  interest  of  the 
debtor  in  lands  in  Ireland.  "Execution"  in 
sect.  4  of  the  Judgments  Extension  Act  means 
any  legal  process  by  which  a  creditor  can  enforce 
payment  of  what  is  due  under  the  judgment. 
The  costs  of  extending  the  judgment  to  Ireland, 
not  being  costs  recovered  by  the  judgment,  need 
not  be  included  in  the  affidavit  made  in  pursuance 
of  the  Judgment  Mortgage  Act. 

In  re  Cleland's  Estate,  [1909]  1  I.  R.  1  ;  43 
[I.  L.  T.  26— C.  A.,  Ireland. 


JUDGMENT  SUMMONS. 

See  County  Courts. 

JUDICIAL  COMMITTEE. 

See  Courts. 
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JURIES. 

:See  also  Criminal  Law  and  Pko- 
CEDUKE,  Nos.  20,  27,  28, 118  ;  Magis- 
trates, No.  11  ;  Practice,  Nos.H, 
12. 

1.  Jitri/  Equally  Divided  Immediatelij  Before 
Verdict— Stay  of  Execution.]— A  jury  returned 
a  verdict  against  a  defendant.  On  the  following 
day  a  stay  of  execution,  applied  for  on  the 
ground  that  it  had  since  transpired  that  the 
jury  were  equally  divided  in  opinion  immediately 
before  their  verdict  was  given,  was  granted  on 
terms. 

Burberry's  r.  Mayer  and  Another,  Times, 
[January  21st,  1!)09— Darling,  J. 


JURISDICTION. 

See  Action  ;  Conflict  of  Laws  ; 
County  Courts  ;  Courts  ;  Magis- 
trates, etc. 


JUS  TERTII. 

See  Practice  and  Procedure. 


JUSTICE   OF   THE    PEACE. 

See  Magistrates. 


JUVENILE    OFFENDER. 

See  CuiMiNAL  Law  and  Procedure. 


KIDNAPPING. 

See  Criminal  Law  and  Procedure. 


LACHES. 


See  Equity;  Limitation  of  Actions 
Waiver. 


LANCASTER   PALATINE 
COURT. 


See  Keal    Property   and    Chattels 
Real  ;    Sale  of  Land,  etc. 


LAND   AGENTS. 

See  Agency  ;  Sale  of  Land  -,  Valuers 
AND  Appraisers. 


See  (_'uURTS. 


LAND   CHARGES. 

See   Real    Propertv    and    Chattels 
Real  ;   Sale  of  Land. 


LAND   CLAUSES   CON- 
SOLIDATION  ACTS. 

See  Compulsory  Purchase  and  Com- 
pensation. 


LAND   DRAINAGE   ACTS. 

See  Sewers  and  Drains. 


LAND   REGISTRY. 

See  Sale  of  Land  :    Real  Property 
AND  Chattels  Real. 


LAND   TAX. 

[No  iiaragiaphs  in  this  vol.  of  the  Digest.] 


LAND   TRANSFER. 

See  Real    Property   and    Chattels 
Real  ;    Sale  of  Land. 


LANDLORD  AND  TENANT. 


I.  Relation  of  Landlord  and 

Tenant 32(i 

II.  Agreements  for  Leases     .        .  :i2l 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Essentials  of  Lease  .        .        .  321 

[No  paragraphs  in  tliis  vol.  (^f  the  Digest.] 


319 


LANDLORD   AND   TENANT. 


320 


Landlord  and  Tenant — Contimipd.  cOL. 

IV.  Parcels  or  Premises  Included 

IN  THE  Demise.     .        .        .  321 
[No  paragraphs  in  lliis  vol.  ol  the  Digest. 

(«)  Easements    .        .        .        .        .321 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(ft)  Fixtures 321 

[No  parasrraThs  in  this  vol.  of  the  Digest. 

(<0   Sporting  Rights   ....  321 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Duration  op  Tenancy. 
(_«)  Notice  to  Terminate     .        .         .  321 

(1))  Renewal 321 

(<•)  Tenancy  at  Will  .         .         .         .322 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(r7)  Tenancy  from  Year  to  Year         .  322 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Weekly  Tenancy  .         .        .  322 

(No  paragraphs  in  this  vol.  of  the  Digest.] 
(/•)  Life  Tenancy       ....  322 
[No  paragraphs  in  this  vol.  ot  tlie  Digest.' 

YI.  Rent 322 

VIl.  Restrictive  Covenants    .        .  323 

YIII.  Rates,  Taxes  and  Outgoings, 

(ji)  Charges  borne  by  Lessor      .         .  324 
Qi)  Factories  and  Workshops    .         .  324 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(r)   Paving  Expenses  .         .         .324 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rZ)  Requirements     of     Sanitary 

Authority  .         .         .        '.324 

[No  paragraphs  in  this  vol.  Of  the  Digest.] 

IX.  Repairs,  Maintenance  and  Im- 

provement. 

(a)  Alteration 324 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Building  Covenants     .        .         .  324 
(^)  Insurance  Covenants   .        .         .  32.5 
[No  pnrnsrr.nphs  in  this  vol.  of  the  Digest.] 
(r/)  liiability  of   Landlord    for   Non- 
Repair      32r) 

(No  paragraphs  in  this  vol.  of  the  Dii'fst.] 

(f)  Repairing  Covenants   .         .         .  32.5 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Covenants  by  Lessor. 

(a)  Restrictive  Covenants  .         .  325 
(i)  Quiet  Enjoyment         .         .        .  325 

XL  Derogation  from  Grant    .        .  325 

(No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XII.  Forfeiture. 

(«)  Notice  of  Breach  of  Covenant      .  325 
[Noiparagiaphs  in  this  vol.  of  the  Digest.] 

(b)  Re-entry 325 

(r)  Relief  against  Forfeiture      .        .  326 


XIII.   DwELLING-HOUSES  AND   FLATS 

I  No  paragrajihs  in  this  vol.  of  the  Digest.] 
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XIY.  Licensed  Premises. 

(«)  Covenants  against  Forfeiture  of 

Licence 326 

(If)  Maintenance    of     Business    and 

Licence 326 

(c)  Tied  Houses  ....  327 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

XV.  Covenants  against  Assigning 

OR  Underletting    .        .        .  327 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  Effect     of     Assignment      on 
Covenants. 

(rt)  Assignment  of  Lease    .        .        .  327 
(b')  Assignment  of  Reversion      .         .  328 

See  also  DISTRESS  ;  MORTGAGE,  Nos.  4. 
5,  6. 

I.  RELATION  OF  LANDLORD  AND  TENANT. 

See  also  No.  7,  iii/ra  ;  DISTRESS,  No.  4. 

1.  Print  11  of  Ed  ate — Joint  Tenancy — Tenancy 
in  Coitnnon — Death  of  One  Joint  Tenant — Action 
for  Bent  uyain.st  Keecutoi-K.] — By  deed  of  assign- 
"ment  dated  March  30th,  1895,  T."  N.  "  assigned  to 
S.  and  C,  therein  called  the  purchasers,  their 
and  each  of  their  executors,  administrators,  and 
assigns,"  his  lease  of  certain  jtremises,  and  "  the 
purchasers  and  each  of  them  for  himself  and 
each  of  them  for  his  iieirs,  executors,  and  adminis- 
trators covenanted  viith  the  vendor  that  they 
the  purchasers  and  each  of  them  and  eacli  of 
their  executors  and  administrators  would  thence- 
forth pay  the  rent  and  perform  the  covenants 
and  indemnify  the  vendor,  &c."  S.  and  C. 
thereupon  entered  into  possession  of  the  premises 
and  carried  on  business  therein  as  partners  at 
will.  In  1900  the  partnership  was  dissolved  and 
by  a  memorandum  of  agreement  C.  "  relin- 
quished all  his  interest  in  the  partnership  assets 
and  thereby  assigned  to  S.  all  his  interest  in  the 
sub-lease  of  the  premises  and  other  partnership 
assets,  together  with  the  goodwill  of  the  busi- 
ness, and  S.  thereby  undertook  to  pay,  satisfy, 
and  discharge  the  liabilities  of  the  business  and 
to  indemnify  C.  therefrom  as  from  that  date. 
C.  thereby  undertook  to  execute  a  formal 
assignment  to  give  eflEect  thereto."  No  formal 
assignment  was  ever  executed.  S.  died  on  Feb- 
ruary 21st,  ,1908,  leaving  the  defendants  his 
executors.  C.  was  still  alive.  In  an  action  by 
the  plaintiffs  as  assignees  of  the  reversion  against 
the  defendants  for  rent  : — 

Held — (1)  that  the  effect  of  the  assignment 
of  1895  was  to  create  a  joint  tenancy  and  not  a 
tenancy  in  common  ;  (2)  that  therefore  on  the 
death  of  S.  the  legal  estate  became  vested  in  C. 
alone  and  never  passed  to  the  defendants  as  S.'s 
executors  ;  and  (3)  that  there  was  no  privity 
of  estate  between  the  plaintiffs  and  the 
defendants  and  consequently  that  the  action 
failed. 
Goddard    and    Another    r.    Lewis     and 

[Another,  101  L.  T.  528 ;  25  T.  L.  R.  813— 

Jelf,  J. 

'\  2.   Truxtee — Disclaim iny   of  Lease  of  Plot   of 
Land — Banhrujit  haviay  J/ortyac/ctl   by  Demise 
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I.  Relation    of    Landlord    and     Tenant   -  ^Ww- 

tinxed. 
Portlonxiif  Plot  —  Orth'r  I'e.stiii;/  i/i  Mur/i/nt/ecs — 
M'/iolc  Plot  Includiiitj  Pur/ inn  yot  Mort(/a(jed- 
Jhinltruiitcij  Art,  188:5  (16  A:  17  Vict.c.  52).  «.  oo, 
.snh-K.  ().  ]  — The  lessee  of  ;i  plol  of  land  iiiortguj^ed 
by  sub-demise  four  })oitioiis  of  the  phit  to  four 
different  mortgagees,  retaining  liie  remainder  nf 
it.  He  siibseiiucntly  beeame  bankrupt,  and  his 
trustee  in  bankruptcy  disclaimed  the  lease.  A 
trustee  for  the  four  mortgagees  (iiimself  a  solvent 
person)  applied  to  a  county  court  judge  for  an 
order  vesting  in  him  as  such  trustee  all  the  rights, 
interest  and  title  of  the  liankru()t  under  the  lease, 
including  the  portion  of  the  plot  not  mortgaged, 
subject  to  the  rent,  covenants  and  conditions 
contained  in  the  lease.  The  county  court  judge 
made  the  order. 

Held — that  the  order  was  properly  nuide. 

In  ke  Holmes,  Ex  parte  Ashvvokth,  [1!»08] 
[2  K.  15.  812  ;  .-)2  S.il.  Jo.  728  ;  I.")  Manson,  HSl 

— Div.  Ct. 

II.  AGREEMENTS  FOE  LEASES. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest] 

III.  ESSENTIALS  OF  LEASE. 

[>'o  paragiajilis  in  this  vol.  ol  the  Digest.] 

IV.  PARCELS  OR  PREMISES  INCLUDED 
IN  THE  DEMISE. 

|Ko  paragia])lis  in  this  vol.  of  tlie  Digest.] 

(a)  Easements. 

(No  i.-aragrai/lis  in  this  vol.  ol  the  Digest.] 

(b)  Fixtures. 

[No  jiaragiaplis  in  this  vol.  ol  the  D  pest.] 

(c)  Sporting  Rights. 

|Ko  jiaragiaphs  in  tliis  vul.  ol  the  Digest.' 

V.  DURATION  OF  TENANCY. 

(a)  Notice  to  Terminate. 

3.  Leaae  to  Two  Persons — Procho  Enallbig 
Lessees  to  Determine  Lease  by  Notice — Notice  by 
One  Only —Effect  o/.]— A  lease  to  two  lessees 
(husband  and  wife)  contained  a  proviso  that  if 
"  the  lessees"  wished  to  determine  the  lease  at  a 
certain  date,  they  might  give  notice  of  their 
intention. 

The  husband  gave  a  notice. 

Held — that  the  lease  required  notice  by  both, 
and  that  the  mere  fact  that  the  rent  had  been 
paid  by  the  husband  was  not  sufficient  to  prove 
that  he  was  his  wife's  agent  for  the  purpose  of 
giving  notice. 

In  re  Viola's  Lease,  Humphrey  c.  Stenbury, 

[190y]  I  Ch.21-1;    78L.J.Ch.l28;    100  L.  T. 

33 — Warrington,  J. 


(b)  Renewal. 


4.  E.C 


''.'.rchange  of  Old  Lra.\e  Granted  by  Corporu- 
tionfor  Neio  Lease — New  Lease  Void  or  Voidable 
as  being  Without  Approval  of  Local  Government 
Board  —  Whether  Old  Lease  Surrendered  — 
Wiether  Corporation  Estopped  from  Denying  the 
Y.D. 


Surrender — Ileal  I'mperti/  Limitation  Acts — 
Mnnieipal  C'orijorations  Act,  1882  (I.'j  &  H'>  Vict. 
e.  r,0),  .1,  108  —  Local  Gocernmcnt  Act,  1888 
(.51  &  r.2  Viet.  c.  tl),  s.  72.]— In  1892  tiie  defen- 
dant occu|)ied  certain  (iremises  under  a  Iciuse 
granted  in  l.'/J'J  for  the  term  of  300  years,  which 
would  cxjiirc  in  ordinary  course  in  1 89'.!.  The 
lease  was  granted  at  a  rent  of  Hd.  [>cr  annum, 
but  for  nuu'e  than  lOO  years  the  tenant  had  paid 
no  rent.  An  action  was  brought  against  the 
defendant  for  rent,  but  a  compromise  was 
arrivetl  at  l)y  which  the  <lefendaiit  agreed  to  sur- 
render the  lease  for  3(J0  years  if  she  were  given 
a  new  lease  for  her  life  free  of  rent.  Accordingly 
she  handed  the  okl  lease  to  the  plaintiffs  and 
received  from  them  in  1892  what  purported  to 
be  a  lease  of  the  premises  to  her,  free  of  rent,  but 
containing  a  covenant  to  repair.  The  lease  of 
18!»2  was  not  approved  of  by  the  Local  Govern- 
ment Boartl,  anil  was,  therefore,  admittedly 
either  void  or  voidable  by  reason  of  sect.  108  of  the 
Municipal  Corporations  Act,  1882,  as  amended 
by  sect.  72  of  the  Local  Government  Act,  1888.  In 
an  action  to  recover  possession  of  the  premises 
the  defendant  contended  that  the  lease  of  1892 
was  void,  that  the  long  lease  had  been  surrendered 
in  1892,  that  the  Statute  of  Limitations  began 
to  run  in  1892,  and  that,  therefore,  she  was 
entitled  to  the  freehold. 

Held — that  whether  the  lease  of  1892  was 
void  or  voidable,  there  was  only  a  conditional 
surrender  of  the  long  lease  in  1892,  and  that, 
therefore,  the  plaintitfs'  title  did  not  accrue  till 
1899,  and  they  were  entitled  to  recover  possession 
of  the  premises. 

Held  also— that  the  plaintiffs  were  not 
estopped  from  setting  up  the  invalidity  of  the 
lease  of  1892,  or  from  denying  the  efficacy  of  the 
surrender  of  the  lease  of  1599. 

Decision  of  Div.  Ct.  (99  L.  T.  012;  72  J.  l\ 
■165  ;  6  L.  G.  R.  91G)  affirmed. 

Canterbury    CO-rporation   r.  Cooper,   100 

[L.  T.  597  ;  73  J.   P.  225 ;  53  Sol.   Jo.   301  ; 

7  L.  Ci.  K.  908— C.  A. 

(c)  Tenancy  at  Will. 

[Ko  panigiaphs  m  this  \ol.  ol  the  Digest.) 

(d)  Tenancy  from  Year  to  Year, 
(No  1  aragraplis  in  this  vol.  of  the  Digest.] 

(e)  Weekly  Tenancy. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.  ] 

(f;  Life  Tenancy. 

[Ko  pniagiaphs  in  this  vol.  of  the  Digest.] 
VI.  RENT. 

5.  Option  to  Purchase — Pent  "  Duly  "  Paid — 
Condition  Precedent — Specijic  Performa  nee. ]  — 
A  tenant  under  a  three  years  agreement  had  an 
option  to  purchase  the  leasehold  reversion  on 
giving  notice,  provided  that  the  rent  had  been 
duly  paid.  The  tenant  paid  a  quarter's  rent 
sixteen  days  after  it  was  due,  and  before  the 
next  payment  was  due  gave  notice  of  the  exercise 
of  the  option  of  purchase. 

Held — that "  duly  "  does  not  mean  punctually, 
and  that  the  tenant  had  duly  piaid  the  rent  within 

11 
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YI.  Eent — Continued.  , 

the  meaning  of  the  agreement,  and  was  entitled 
to  specific  performance  theieof. 
Stakkey  r.   Barton,   [1909]    1    Ch.  284  ;    78 
[L.  J.  Ch.  129  ;  100  L.  T.  42— Parker,  J. 

6.  Bent  Due  on  Siaidaij — Distreston  Monday.] 
— Rent  may  lawfully  be  made  payable  on  a 
Sunday,  and  in  such  a  case,  if  it  is  not  paid  on 
that  day,  a  distress  may  be  levied  on  the  follow- 
ing day. 

Child  r.  Edwards.  [1909]  2  K.  B.  753 ;  78 

[L.  J.  K.  B.  10(51  ;  101  L.  T.  422  ;  25  T.  L.  E. 

706— Ridley,  J. 

7.  ^'Landlord  " — Iteceiver — Execution — Land- 
lord and  Tenant  Act,  1709  (8  Anne,  c.  18  {c.  14 
)«  Ruff  heady),  s.  1.]  —  A  brewery  company 
granted  an  underlease  of  a  public-house  in  1896, 
and  on  the  same  day  the  uiiderlessee  mortgaged 
his  leasehold  interest  to  the  plaintiif,  and  gave  a 
second  mortgage  to  the  company.  In  1901  the 
underlessee  became  bankrupt,  and  the  defendant 
was  appointed  his  trustee  in  bankruptcy.  In 
1902  the  company  as  second  mortgagees  went 
into  possession,  and  thereafter  let  the  public- 
house,  with  the  fixtures,  from  year  to  year  at  the 
yearly  rent  of  £150  for  the  premises,  and  the 
additional  yearly  sum  of  £1,250  in  lieu  of  pre- 
mium for  the  goodwill  of  the  business  and  for 
the  use  of  the  fixtures  and  fittings.  In  1907  the 
company  obtained  judgment  against  the  tenant 
for  £964,  and  in  February,  1909,  the  tenancy 
was  determined  at  a  month's  notice.  On  March 
9th,  1909,  foreclosure  proceedings  were  com- 
menced by  the  plaintiff,  and  on  March  12lh  a 
receiver  and  manager  was  appointed,  and  the 
company  was  directed  to  give  up  possession  of 
the  premises  so  far  as  was  necessary  for  the  pur- 
poses of  the  receivership.  On  the  same  day  the 
sheriff  levied  execution  in  respect  of  the  judg- 
ment obtained  by  the  company  in  1907  against 
their  tenant,  and  on  April  8th  the  sheriff  sold 
the  goods  seized  to  the  receiver  for  £700. 

Held — that  at  the  date  of  the  execution  the 
receiver  was  the  "landlord"  of  the  premises 
within  sect.  1  of  the  Landlord  and  Tenant  Act, 
1709,  so  as  to  be  entitled  to  be  paid  the  arrears 
of  rent  due  at  the  time  of  the  execution,  and 
that  looking  at  the  substance  of  the  transaction, 
the  rent  was  £150  a  year,  and  that  for  this 
purpose  the  £1,250  could  not  be  taken  into 
account. 

Cox  r.  Harper,  [1909]  W.  N.  244  ;  101  L.  T. 
[669  ;  26  T.  L.  R.  10.5— Joyce,  J. 

VII.  RESTRICTIVE  COVENANTS. 

8.  House  Not  tote  Used  for  Trade  or  Business 
— Gahle  Ends  Let  as  Bill-posting  Stations.] — A 
lease  contained  a  covenant  that  the  lessee,  his 
executors,  administrators  and  assigns,  would  not 
use,  exercise,  or  carry  on,  or  permit  to  be  used, 
exercised,  or  carried  on,  upon  the  demised 
premises,  or  any  part  thereof,  any  trade  or 
business  whatsoever,  but  would  keep  the  demised 
house  as  and  for  a  private  dwelling-house.  The 
lessee  let  the  gable  ends  of  the  house  to  a  bill- 
posting  firm  as  a  bill-posting  station,  and  the 
bill-posters  displayed  large  advertisements 
thereon. 


Held — that  the  lessee  had  thereby  committed 
a  breach  of  covenant. 

The  owner  of  ground-rents  is  not  bound  from 
time  to  time  to  go  to  the  property  to  see  whether 
the  lessee's  covenants  are  being  observed. 

Tubes  v.  Esser,  26  T.  L.  R.  145— Parker,  J. 
VIII.  RATES,  TAXES  AND  OUTGOINGS. 

See  also  Rates  and  Rating,  Nos.  6,  7. 

(a)  Charges  borne  by  Lessor. 

9.  Covenant  by  Lessor  to  Pay  Bates — "  Now 
Payable  or  hereafter  to  become  Payable'' — Pre- 
mises Sub-let  at  a  Projit — Increased  As.^essment 
—Liability  of  Lessor. ^—In  1899,  four  floors  of  a 
building  were  let  on  lease,  the  lessor  covenanting 
to  pay  all  rates,  &c.,  "  now  payable  or  hereafter 
to  become  payable "'  in  respect  of  the  premises 
except  inhabited  house  duty.  At  that  date  the 
whole  building  was  assessed  to  rates  in  one  sum. 
The  lessee  sub-let,  at  a  profit,  the  four  floors  to 
different  tenants.  At  the  quinquennial  valua- 
tion in  1905,  each  floor  was  assessed  separately, 
and  in  consequence  of  the  profit  rentals,  the 
total  assessment  for  the  whole  building  was 
considerably  increased.  The  trustees  of  the 
lessor's  will  now  contended  that  they  were  not 
liable  for  the  increase  in  rates  attributable  to 
the  profit  rentals  paid  to  the  lessee. 

Held — that  the  covenant  in  the  lease  ex- 
tended to  the  increased  rates  payable  in  respect 
of  the  premises,  and  that  the  landlord  was  liable 
for  them. 

Watson  V.  Home  ((1827)  7  B.  &  C.  285), 
Smith  V.  Humble  (1854)  15  C.  B.  321),  and 
Mansjield  v.  Belf  ([1908]  1  K.  B.  71— C.  A.) 
distinguished. 

Decision  of  Neville,  J.  ([1909]  2  Ch.  64  ;  78 
L.  J.  Ch,  536  ;  100  L.  T.  729),  affirmed. 

Salaman  v.  Holford,  [1909]  2  Ch.  602;  101 
[L.  T.  505— C.  A. 

10.  Water  Bate — Domestic  and  Trade  Pur- 
poses— Lock-up  Shop.]— A  covenant  by  a  landlord 
with  the  lessee  of  a  lock-up  shop  to  pay  all  rates 
and  taxes,  except  gas  and  electric  light,  will 
include  the  water  rate  for  water  supplied  for 
domestic  purposes,  but  not  the  rate  for  water 
supplied  for  trade  purposes. 

Drieselman  v.  Winstanley,  53  Sol.  Jo.  631— 

[Eve,  J. 

(b)  Factories  and  Workshops. 

[No  paragraphs  in  tliis  vol.  ol  the  Digest.] 

(c)  Paving  Expenses. 
(Ko  paragraphs  in  tins  vol.  ot  the  Digest.] 
(d)  Requirements  of  Sanitary  Authority. 
[No  paragraphs  in  this  vol.  of  the  Digest.! 

IX.  REPAIRS,  MAINTENANCE,  AND 
IMPROVEMENT. 

(a)  Alteration. 

[No  paracra'  lis  in  this  vol.  ol  the  Digest. 

(b)  Building  Covenants. 
See  Sale  of  Land,  Xos.  14,  15, 
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IX.  Repairs,  Maintenance,  and  Improvement — 
C'ltitti  tilled. 

(c)  Insurance  Covenants. 

(No  paragraphs  in  this  vol.  of  the  Digest.) 

(d)  Liability  of  Landlord  for  Non-repair. 

[Xo  iiaragraiilis  in  ttiis  \ol.  uf  lli.'  Ii:;,'c>t.] 

(e)  Repairing  Covenants. 

(Nn  I  :in)2rn'  lis  in  this  vol.  ol  the  Digest. 

X.  COVENANTS  BY  LESSOR. 

(a)   Restrictive   Covenants. 

See  Sale  or  Lani>.  No.  14. 

(b)  ftuiet  Enjoyment. 

11.  Ej-pre-itx  Coretumt  ExdudiiKj  Implied  Cove- 
mi  fit  upon  a  Collaterul  Matter — Benefit  of  Con- 
tract of  Siiretyxhip — Discharge  of  Siiretie.'i  Xof 
Di-sclosed  bij  Lessor.'] — In  the  year  1903  the 
plaintiff  granted  a  lease  of  certain  lands  to  the 
defendants,  subject  as  to  part  of  SJiid  lands,  to  a 
weekly  tenancy  therein  created  by  the  plaintiff, 
together  with  "  all  the  right,  benetit  and  advan- 
tage "  of  the  lessor  under  a  memorandum  of 
agreement,  dated  September  .5th,  1895.  Accord- 
ing to  this  memorandum  the  payment  of  the 
weekly  rent  had  been  guaranteed  by  two  sureties, 
but  on  December  3rd,  1898.  the  sureties  had  been 
discharged  by  the  plaintiff.  An  express  cove- 
nant for  quiet  enjoyment  in  the  lease  made  no 
reference  to  the  said  contract  of  suretyship.  In 
answer  to  a  claim  by  the  plaintiff  for  rent  under 
the  lease  of  1903  the  defendants  counterclaimed 
for  damages  for  breach  of  contract  to  assign  to 
them  the  full  right  and  benefit  of  the  contract 
of  suretyship  and  for  non-disclosure  of  the  dis- 
charge of  the  sureties.  They  did  not  allege  at 
the  hearing  any  fraudulent  misrepresentation  or 
concealment. 

Held — that  the  express  covenant  for  quiet 
enjoyment  in  the  lease  excludetl  any  implied 
covenant  in  respect  of  the  contract  of  suretyship. 

MUEPHT    C.  BANDOy   CO-OPERATIVE   AGKICUL- 

[tural  Dairy  Society,  Ld.,  43  1.  L.  T.  252 
— C.  A.,  Ireland. 

XI.  DEROGATION   FROM   GRANT. 

[No  I'aragrailis  in  this  vol.  of  the  Digest.] 

XII.  FORFEITURE. 

(a)  Notice  of  Breach  of  Covenant. 
(No  paragrajihs  in  this  vol.  of  the  Digest.) 

(b)  Re-entry. 

12.  Prorixofor  Re-entrij  upon  Breach  oj  Cove-  ; 
nant — Severance  of  Beverxion  by  Act  of  Law —  ! 
Effect  on  Brovino.] — A  proviso  for  re-entry  upon 
breach  of  any  condition  is  not  destroyed  by  a 
severance  of  the  reversion  if  such  severance  is 
not  due  to  the  voluntary  act  of  the  lessor,  e.g.,  if 
part  of  the  premises  are  taken  compiilsorily  by 
a  public  body. 

Jfltiter's  Case  {{1572)  3  Dyer,  308  (b))  followed. 

PiGGOTT  r.  Middlesex  County  Council, 
[1909]  1  Ch.  134  ;  77  L.  J.  Ch.  813  ;  99  L.  T. 
662  ;  72  J.  P.  461  ;  52  Sol.  Jo.  698  :  6  L.  G.  R. 

1177— Eve,  J. 


(c)  Relief  against  Forfeiture. 

13.  Writ  ( laiming  Po.-t.ic.ssion  —  Kleition  hi/ 
Landlord —  I'lulerlease — Relief  (i ranted  to  Lessee 
— Determination  of  Lease — Efi'rcf  on  rnderleaj<c 
—  Convei/ancint)  and  IjIW  of  I'ropertq  Act,  1881 
(44  &  45  Vict.'c.  41,  *.  14)."]— The  effect  of  the 
order  giving  relief  against  forfeiture  for  a  breacli 
of  covenant  to  repair  is  to  continue  the  original 
lease  for  all  purposes,  so  that  an  under-lessee 
continues  liable  on  the  covenants  in  his  deriva- 
tive lease  notwithstanding  the  i.ssue  of  the  writ 
to  recover  possession  by  the  superior  landlord. 

Decision  of  Darling,  J.  ([1909]  2  K.  B.  895) 
aflSrmed. 

Dendy  r.  Evans.  [1909]  W.N.  258  :  54  Sol.  Jo. 

[151— C.  A. 

XIII.  DWELLING-HOUSES  AND  FLATS. 

|Ko  lai.-.ui.Mj.lis  in  lliis  \ol.  ol  Die  Dige-st.) 

XIV.  LICENSED  PREMISES. 

See  also  iNTOXiCATiN'c;  Liquors,  Nos.  3.  6. 
(a)  Covenants  against  Forfeiture  of  Licence. 

14.  Coveiutnt  by  Lessee  to  Tranjtfer  Licence  at 
Ter.iii  nation  of  I^a.^e — Mi-'icotidnct  of  Sub -tenant 
— Forfeiture  of  Licence — Bcneivul  llefu.sed.] — In 
1899  the  plaintiffs  let  a  beerhouse  to  the  defen- 
dant for  a  term  of  ten  years.  By  the  lease  the 
defendant  covenanted  "  to  keep  and  conduct  the 
said  beerhouse  in  a  regular  and  proper  manner 
in  every  respect,  and  when  necessary  to  apph' 
for  and  use  her  best  endeavours  to  obtain  a 
licence  .  .  .  for  the  sale  of  beer,  &c.,  and  a 
renewal  of  the  same  from  time  to  time,  and  not 
knowingh^  or  willingly  to  do  any  act  whereby 
the  same  may  become  legally  or  justly  abrogated, 
forfeited,  or  the  renewal  thereof  refused  ;  and  on 
the  determination  of  the  said  term  to  transfer 
the  same  licence  to  the  lessois,  or  as  they  shall 
direct."  The  renewal  of  the  licence  was  refused 
by  the  justices  in  1901  on  the  ground  that  the 
house  had  been  improperly  cmducted  by  the 
defendant's  sub-tenant.  An  appeal  against  this 
refusal  was  dismissed,  and  at  the  next  sessions 
the  defendant's  application  for  a  new   licence 

\  was    refused.      The    plaintiffs    now    sued    the 
defendant  for  failure  so  to  transfer  the  licence 
I  to  them  at  the  expiration  of  the  term. 

I  Held — that  the  covenant  imposed  an  obliga- 
:  tion  upon  the  defendant  to  do  her  best  to  keep 

the  licence  alive,  and  that  if  she  kept  it  alive 
!  she  was  bound  to  transfer  it  at  the  end  of  the 
[  term,  but  that,  as  she  had  done  all  she  could  to 

keep  the  licence  alive,  she  had  not  committed  a 

breach  of  the  covenant. 

Williamson  and  Others  /•.  Is.sott,  25  T.  L.  R. 

[514— Walton,  J. 

(b)  Maintenance  of  Business  and  Licence. 

15.  Lease  of  Beerhouse — Licence  Extinguished 
during  Currency  of  Lease — Liability  of  Tenant 
for  Subsequent  Bent.] — During  the  continuance 
of  the  lease  of  an  ante-1869  beerhouse  "and 
premises,  with  the  bakehouse  in  the  rear,"  by 
which  the  landlord  covenanted  for  quiet  enjoy- 
miut.  and  the  tenant  covenante<i  not  to  use  the 

11—2 
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XIV.  Licensed  Tremises—Coufhivcd. 
premi.^c.s  otlienvise  than  as  a  beerhouse  except 
with  the  consent  of  the  landlord,  the  renewal  of 
the  licence  of  the  house  was  refused  by  the  com- 
pensation authority-,  subject  to  compensation. 
Both  landlord  and  tenant  received  compensation. 
In  an  action  for  rent  accruing  due  subsequent  tc 
the  extinction  of  the  licence,  the  tenant  con- 
tended that  the  lease  had  determined  on  the 
extinction  of  the  licence  as  on  a  total  failure  of 
consideration. 

Held— that  the  lease  had  not  so  determined. 
Grimsdick  r.  Sweetman,  [1909]  2  K.  B.  740  ; 
[78  L.  J.  K.  B.  11(52  ;  101  L.  T.  278  ;  73  J.  P. 
450  ;  25  T.  L.  R.  750  ;  53  Sol.  Jo.  717— Div.  Ct. 

(c)  Tied  Houses. 
[Ko  para£i  aphs  in  this  vol.  of  the  Digest. ' 

XV.  COVENANTS  AGAINST  ASSIGNING 
OR   UNDERLETTING. 

[Iso  iianigiaplis  in  this  vol.  ol  tliu  Digest. 

XVI.  EFFECT  OF  ASSIGNMENT  ON  COVE- 
NANTS. 

(a)  Assignment  of  Lease. 

16.  Corenant  Running  ivlth  the  Lund — Lease 
and  Underlease — Corenant  hy  Underlessor  to 
Perform  Corenants  in  Lease—Corenant  to  Repair 
—  Underlessor' s  Assigns— Corenant  Running  with 
Reversion.]— A  lease  of  land  contained  a  covenant 
by  the  lessee  to  keep  all  buildings  erected  on  the 
land  in  repair,  with  a  proviso  for  re-entry  on  breach 
of  the  covenant.  Part  of  the  land  comprised  in 
the  lease  was  underlet,  the  underlease  containing 
a  covenant  by  the  underlessor,  his  executors, 
administrators,  and  assigns,  to  perform  the 
several  covenants  and  conditions  contained  in 
the  indenture  of  lease  so  far  as  the  same  related 
to  or  affected  that  part  of  the  property  included 
in  the  lease  but  not  demised  by  the  underlease. 
The  underlease  also  contained  a  proviso  that  the 
covenants  on  the  part  of  the  underlessor  were 
entered  into  with  the  intention  of  binding  him 
and  his  representatives  only  while  he  or  they 
continued  to  hold  the  reversion,  and  of  binding, 
so  far  as  could  be,  any  other  person  or  persons 
for  the  time  being  entitled  to  the  reversion. 
Subsequently  the  lease  became  vested  in  the 
defendant,  and  the  plaintiff  became  assignee  of 
the  underlease.  The  defendant  failed  to  perform 
the  covenant  in  the  lease  to  repair  certain  houses 
erected  on  that  part  of  the  land  not  comprised  in 
the  underlease,  and  the  assignee  of  the  reversion 
expectant  on  the  lease  recovered  judgment  for 
possession  of  the  whole  of  tlie  property  com- 
prised in  the  lease,  and  the  plaintiff  was  ejected. 
In  an  action  to  recover  damages  for  breach  of 
the  covenant  in  the  underlease  : — 

Held — that  the  covenant  in  the  underlease 
relating  to  premises  not  demised  tliereby  was 
merely  collateral,  and  did  not  run  with  the  land 
so  as  to  bind  the  assigns  (though  named)  of  the 
underlessor,  and  that  therefore  the  plaintiff 
could  not  recover. 

Doughty  v.  Bowman  ((1848)  11  Q.  B.  444) 
discussed. 


Sampson  v.  Easterhi/  ((1829)  9  B.  &  C.  505  ; 
(1830)  6  Bing.  644)  distinguished. 

Decision  of  C.  A.  ([1908]  1  K.  B.  94;  77 
L.  J.  K.  B.  169  ;  97  L.  T.  885  ;  24  T.  L.  R.  62) 
affirmed. 

Dewak    r.    GooDJiAN,    [1909]    A.    C.    72  ;    78 

[L.  J.  K.  B.  209  ;  100  L.  T.  2  ;  25  T.  L.  11. 137  ; 

53  Sol.  Jo.  116— H.  L. 

17.  Cote/iant  Running  with  the  Land — Restrie- 
tire  Building  Covemint  —  Adjoining  Land  — 
"  Assigns  " — Damages.^ — The  defendants  who 
owned  building  land  leased  a  plot  with  a  house 
erected  upon  it  to  B.,  and  covenanted  for  them- 
selves and  their  assigns  not  to  erect  or  permit  to 
be  erected  on  the  adjoining  land  belonging  to 
them  any  building  bej'ond  a  defined  building 
line.  B.  assigned  his  lease  to  the  plaintiff. 
Subsequently  the  defendants  entered  into  a 
building  agreement  with  T.  whereby  on  the 
erection  on  the  adjoining  land  of  a  house  to  be 
approved  by  the  defendants  T.  was  to  be  granted 
a  lease.  T.  failed  to  observe  the  building  line 
required  in  throwing  out  a  bay  window  beyond 
it.  The  plaintiff  complained  at  once  to*  the 
defendants,  who  then  warned  T.  to  observe  the 
building  line.  T.  took  no  notice  and  completed 
his  house. 

Held — that  the  covenant  by  the  defendants 
ran  with  the  land,  that  T.  was  their  assign,  and 
that  the  plaintiff  was  entitled  to  damages. 
RicKETTs     r.     Enfield     Churchwardens, 

[1909]   1    Ch.  544  ;    78  L.  J.    Ch.   294  ;    100 
L.  T.  362— Neville,  J. 

18.  Corenant  Running  tvith  the  Land — Rejjair 
of  Sea  ]]'all — Liability  of  Assignee  to  Contribute.] 
— In  a  lease  of  certain  lands  situate  near  the  sea 
there  was  a  covenant  that  if  it  became  necessary 
to  rebuild  or  repair  a  certain  sea  wall,  the  lessee, 
his  executors,  administrators,  or  assigns  would 
contribute  and  pay  a  proportionate  part  of  the 
cost  and  expenses  incurred  in  such  rebuilding  or 
repairing.  The  sea  wall  in  question  did  not 
form  any  part  of  the  demised  premises,  but  lay 
between  them  and  the  sea,  and  was  necessary  in 
order  to  protect  the  demised  premises  from 
encroachment  by  the  sea  and  consequent 
destruction. 

Held — that  this  was  a  covenant  running  with 
the  land  and  bound  the  assignee. 

Lyle  r.  Smith,  43  I.  L.  T.  255— C.  A.,  Ireland. 

(b)  Assignment  of  Reversion. 

19.  Severance  of  Reversion — "  Aet  of  Law  " — 
ConipuUory  Purchase  by  Public  Authority — 
Freehold  of  Portion  of  Land — Lease  of  He- 
mainder  —  Breach  of  Covenants —  Proviso  for 
Re-entry — Apportionment  of  Condition — Demoli- 
tion of  xchole  Premises — Action  for  Compensation 
— Xotices  of  Breach — Sufficiency  ■ —  County  of 
Middlesex  Light  Railways  Order,  1903 — Lands 
Clauses  Consolidation  Act,  1845  (8  &;  9  Vict. 
c.  18),  .V.  68 — Conveyancing  and  Law  of  Property 
Act,  1881,  ss.  10,  12,  14.]— A  county  council, 
in  the  exercise  of  statutory  powers,  compulsorily 
acquired  from  a  freeholder  one-third  of  a  piece 
of  his  land  upon  which  two  cottages  were  stand- 
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XVI.  Effect  of  Assignment  on  Covenants — Con- 
tin  ued. 
ing,  being  a  strip  thereof  fronting  a  piil)lic  road. 
The  freeholder  elected  to  retain  the  remaining 
two-thirds  of  his  property.  The  council  also 
ac()uircd  the  leasehold  interest,  which  was  licld 
under  a  lease  of  1S(J7,  in  the  whole  df  the 
property.  They  pulled  down  the  whole  of  the 
cottages,  not  only  that  part  of  them  situate  on 
the  strip,  and  let  the  remainder  of  the  property 
to  a  stonemason,  who  used  it  for  his  trade. 

Upon  action  by  the  freeholder,  the  lessor,  to 
enforce  his  right  of  re-entry  and  for  damages 
for  breach  of  covenants  in  the  lease  to  repair 
and  keep  the  gardens  of  the  cottages  in  culti- 
vation : — 

Held — (1)  that  the  severance  of  the  reversion 
being  an  invohintary  act  on  the  part  of  the 
lessor  did  not  destroy  the  condition  of  re-entry 
{Whiffir\s-CaKe  (1572),  3  Dyer,  308  (b)  followed)  ; 

(2)  That  the  remedy  by  compensation  under 
sect.  68  of  the  Lands  Clauses  Consolidation  Act, 
184.5.  was  not  applicable,  as  the  damage  was 
not  the  result  of  the  {)roper  exercise  of  statutory 
powers  ; 

(3)  That  it  is  not  necessary  in  giving  notice 
as  to  breaches  of  covenant  under  sect.  14  of  the 
Conveyancing  Act,  1881,  after  stating  the  par- 
ticular breach,  and  recjuiring  the  recipient  to 
remedy  it,  to  state  also  what  he  is  required  to  do 
in  order  to  remedy  it ; 

(4)  That  the  covenant  to  repair  was  applicable 
to  a  part  of  the  property. 

Held,  therefore — that  there  must  be  an  order 
for  possession,  mesne  profits,  and  damages. 

PiGGOTT  r.  Middlesex  County  Council, 
[1909]  1  Ch,  134  ;  77  L.  J.  Ch.  813  ;  99  L.  T. 
662  ;  72  J.  P.  461  ;  52  Sol.  Jo.  698  ;   6  L.  G.  R. 

1177— Eve,  J. 
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See  also  Discovery,  No.  4  ;  Practice  ; 
Trade  and  Trade  Unions,  Nos.  10, 
11. 

I.  LIBEL. 

(a)  Fair  Comment  on  Matters  of  Public 
Interest. 

1.  Comment  on  Untrue  Stuiements  in  Pr'irileged 
Document — Puhlicntton  Partlij  Statement  and 
Partly  Comment — Statement  or  Comment — Ques- 
tion for  Juri/.] — Comment  bj'^  one  person  upon 
statements  made  in  a  privileged  document  by 
another  which  are  defamatory  and  untrue  is  fair 
{)rovidcd  that  the  comment  would  be  fair  if  the 
statements  made  were  true. 

I{ei.s  V.  Perri/  ((1895)  64  L.  J.  Q.  B.  566  ;  43 
W.  R.  648;  59  .J.  P.  308;  11  T.  L.  R.  373) 
commented  upon. 

When  in  a  published  document  the  writer 
l)aitly  alleges  and  partly  oommenis,  and  flie 
Sinn  total  is  defamatory,  tlie  document  cannot 
be  justified  unless  (he  facts  are  true  and  tlie 
comment  fair.  But  when  one  person  alleges 
and  another  comments,  this  does  not  apply. 
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I.  Libel — Continned. 

A  letter,  together  with  an  abstract  from  a  Blue 
Book,  was  published  in  a  newspaper.  State- 
ments in  the  extract  as  to  the  career  of  M.  were 
capable  of  being  construed  as  defamatory.  In 
the  letter  the  writer  said  of  M.,  his  "  interesting 
career  is  detailed  in  the  enclosed  abstract,  for 
which  I  trust  you  will  find  room  in  your 
columns." 

Held — that  it  was  open  to  a  jury  to  find  that 
these  words  in  the  letter  were  words  of  comment 
and  not  of  statement. 

Mangena  v.  Wright.  [1909]  2  K.  B.  958  ;  78 

[L.  J.  K.  B.  879  :  100  L.  T.  960  :  25  T.  L.  R. 

584  ;    53  Sol.  Jo.  485— Phillimore,  J. 

(b)  Miscellaneous. 

2.  Question  for  Jury — Wliether  Lampuige 
Defamatory — Whether  tindersiood  to  Refer  to 
Plaintiff  hii  Perftons  Knowing  Him — Proof  of 
Writer's  Intention  to  Bef-r  to  Plaintiff  not 
Necessary.'] — In  an  action  for  libel,  the  question, 
if  it  be  disputed,  whether  the  alleged  defamatory 
statement  is  a  libel  on  the  plaintiff  is  one  of  fact 
for  the  jury.  That  question  of  fact  involves  not 
only  whether  the  language  used  is,  when  taken 
in  its  fair  and  ordinary  meaning,  defamatory, 
but  also  whether  it  would  be  understood  to  refer 
to  the  plaintiff  by  persons  who  knew  him  ;  and 
if  in  the  opinion,  of  the  jury  the  language  used 
is  defamatory  and  a  substantial  number  of 
persons  who  knew  the  plaintiff  would  read  the 
alleged  libel  as  referring  to  him,  damages  are 
recoverable,  even  although  the  writer  or  publisher 
may  neither  have  known  of  the  plaintiff's 
existence  nor  have  intended  to  refer  to  him  or 
any  other  particular  individual. 

Decision  of  C.  A.  ([1909]  2  K.  B.  444;  78 
L.  J.  K.  B.  9.37  ;  101  L.  T.  330  ;  25  T.  L.  R.  597) 
affirmed. 

E.  HULTON  &  Co.  r.  Jones,  [1909]  W.  N.  249  ; 
[26  T.  L.  R.  128 ;  54  Sol.  Jo.  116— H.  L. 

3.  Defamation  hy  Actions — Innuendo — Investi- 
gation of  Agent's  Accounts.'] — There  may  be  an 
actionable  wrong  of  the  nature  of  defamation  by 
actions  alone  ;  but  the  question  must  always  be 
•whether  the  innuendo  sought  to  be  put  upon 
such  actions  can  in  truth  reasonably  be  drawn 
from  them. 

A  person  is  entitled  to  investigate  his  agent's 
accounts  without  thereby  charging  him  with 
dishonesty. 

Drysdale  r.  Earl  of  Rosebeby,  [1909]  S.  C. 
[1121  ;  46  Sc.  L.  R.  79.5— Ct.  of  Sess. 

(c)  Practice. 
See  also  Practice,  No.  25. 

4.  Evidence  in  Mitigation  of  Damages — K.  S.  C, 
Ord.  36,  r.  37.]— Order  36,  rule  37,  of  the  Rules 
of  the  Supreme  Court,  as  to  evidence  in  mitiga- 
tion of  damages  in  actions  for  libel  or  slander, 
does  not  alter  the  common  law  as  laid  down  in 
Scott  V.  Sampson  ((1882)  8  Q.  B.  D.  491  ;  51 
L.  J.  Q.  B.  380  ;  46  L.  T.  412  ;  30  W.  R.  541  ;  46 
J.   P.  408).     The  case  of  Scaife  v.  Kemp  Sf  Co. 


([1892]  2  Q.  B.  319  ;  61  L.  J.  Q.  B.  515  ;  60 
L.  T.  589 — Div.  Ct.)  is  not  an  authority  to  the 
contrary. 

Mangena  v.  Wright,  [1909]  2  K.  B.  958  ;  78 

[L.  J.  K.  B.  879  ;  100  L.  T.  960  ;  25  T.  L.  R. 

534 — Phillimore,  J. 

5.  Ta-o  Actions  for  'J'lvo  Publications  of  Same 
Lihel — Admi.ssion  by  Defendant  in  First  Action 
that  Libel  Defamatory  and  Untrue — Pleading  in 
Second  Action  of  Fair  Comment  and  of  Privilege 
— Fsfoppcl.] — If,  in  an  action  for  libel,  a  defen- 
dant has  admitted  that  certain  charges  which  he 
made  against  the  plaintiff  were  both  defamatory 
and  untrue,  when  sued  subsequently  for  another 
publication  of  them  he  is  not  precluded  from 
raising  by  his  pleading  the  defences  of  fair  com- 
ment and  of  privilege. 

Mangena  ?•.  Wright,  [1909]  2  K.  B.  958  ;  78 

[L.  J.  K.  B.  879  ;  100  L.  T.  960  ;  25  T.  L.  R. 

534  ;  53  Sol.  Jo.  485— Phillimore,  J. 

6.  Particulars  Containing  Imputations  on 
Plaintiff  Not  Contained'  in  Alleged  Libel — Fair 
Comment — Order  if  Judge  in  Chambers  Restrict- 
ing Particulars  and  Ordering  Further  Par- 
ticulars.]— The  defendants  in  a  libel  action 
pleaded  in  paragraph  9  of  their  defence  that  "  in 
so  far  as  the  said  words  consist  of  statements  of 
fact  the  same  in  their  natural  and  ordinary 
signification  were  true  in  substance  and  in  fact ; 
in  so  far  as  the  said  words  consisted  of  comment, 
it  was  fair  comment  upon  a  matter  of  public 
interest,  namely,  the  facts."  Particulars  were 
given  to  show  that  the  matter  complained  of 
was  a  matter  of  public  interest,  and  circum- 
stances were  stated  outside  the  statements  made 
in  the  article  complained  of  to  show  that  the 
comment  upon  "the  said  facts"  was  fair  com- 
ment. The  plaintiff  contended  that  the  par- 
ticulars emV)arrassed  him  in  his  action,  and 
Channell,  J.,  made  the  following  order  : — "  The 
defendants  to  amend  the  particulars  under  para- 
graph 9  of  the  defence  by  distinguishing  and 
stating  separately  in  the  particulars  the  state- 
ment of  facts  made  in  their  alleged  libel  which 
they  justified  as  true  in  substance  and  in  fact, 
and  which  they  relied  on  as  being  matter  on 
which  they  were  entitled  to  comment,  and  by 
striking  out  any  allegations  of  fact  which  do  not 
come  under  one  of  those  heads."  Thedefendants 
appealed. 

The  Court  allowed  the  appeal. 

Dighy  v.  Financial  Neic^,  Ld.  ([1907]  1  K.  B. 
502;' 23  T.  L.  R.  117— C.  A.)  considered  and 
approved. 

Lyons  v.  Financial  News,  Ld.,  and  Others, 
[53  Sol.  Jo.  671- C.  A. 

(d)  Privilege. 

7.  Copy  of  a  Public  Documeiit — Receive  nth  ij) 
Notice  Jlegixfered  at  Somerset  House — Error  in 
Notice  —  Privilege  —  Jnstip'cafion  —  Companies 
Act,  1907  (7  Edw.  7,  c.'bO),  s.  11  (2).]— The 
defendants  published  in  their  newspaper  a  copy 
of  certain  notices  of  receiverships  registered  at 
Somerset  House  under  the  Companies  Act  of 
1907.  One  of  these  notices  was  as  follows  : 
"  John  Jones  and    Sons  (Limited)   (Engineers, 
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I.  Libel — Continued, 

Loughborough)."  The  words  in  brackets  did 
not  appear  in  the  register,  but  were  added  by 
the  defendants  in  place  of  the  number  under 
which  the  papers  were  filed,  as  there  were  more 
than  one  company  registered  as  John  Jones  and 
Sons  (Limited).'  It  turned  out  that,  by  a 
mistake,  the  plaintiffs'  number  had  been  applied 
to  this  notice,  which  in  fact  referred  to  another 
firm  than  the  jilaintitfs.  The  plaintiffs  were 
solvent,  and  no  receiving  order  had  been  made 
against  them,  and  thej'  claimed  damages  for 
libel.  Darling,  J.,  held  that  as  the  defendants 
had  not  copied  the  register  gimpliciti'r  they  had 
no  defence  to  the  action,  and  he  directed  the 
jury  that  the  only  question  for  them  was  that  of 
damages.     The  defendants  appealed. 

Held— not  merely  that  there  had  been  mis- 
direction, but  that  the  defendants  were  entitled 
to  judgment  either  on  the  ground  of  privilege  or 
justification,  that  the  legislature  had  decided  in 
the  public  interest  that  an  open  record  should 
be  kept  of  receivership  orders  ;  that  newspapers 
that  published  such  registrations  were  simply 
assisting  the  legislature  to  carry  out  that 
object,  and  that  therefore  copies  of  such  notices 
were  privileged. 

Decision  of  Darling,  J.,  reversed. 
John  Jones  and  Sons,  Ld.  v.  Financial  Times, 

[Ld.,  25  T.  L.  R.  677  ;  53  Sol.  Jo.  614— C.  A. 

8.  ParUamentunj  Paper — Paper  Printed  as  a 
Blue-book— E.rtract  from  Paper— LiahiUiij  of 
Persons  PuhUshing  Extract  —  Parliamentary 
Papers  Act,  1840  (3  &  4  Vict.  c.  9),  s.  3.]  — 
Any  person  who  bond  fide  and  without  malice 
publishes  an  extract  from  or  an  abstract  of  a 
Parliamentary  Paper  is  protected  by  sect.  3  of  the 
Parliamentary  Papers  Act,  1840,  against  an 
action  of  libel  brought  in  respect  of  a  statement 
contained  in  such  extract  or  abstract. 

Per  Darling,  J.  (98  L.  T.  640.;  24  T.  L.  R.  610). 

On  appeal — reversed  on  the  facts,  i.e.,  on  the 
ground  that  part  of  the  defamatory  matter  was 
a  headline  forming  no  part  of  the  Parliamentary 
Paper  in  question. 

Mangena  v.   Edwakd  Lloyd,  Ld.,  99  L.  T. 
[824  ;  25  T.  L.  R.  26— C.  A. 

9.  Publication  of  Matter  of  a  Public  Nature  and 
Interext  for  Public  Information— Privilege.']— 
The  publication  of  a  matter  of  a  public  nature 
and  of  public  interest  and  for  public  information 
is  privileged,  provided  it  is  published  with  the 
honest  desire  to  afford  the  public  information 
and  with  no  sinister  motive. 

MANGENA  r.  Wright,  [1909]  2  K.  B.  958  ;  78 

[L.  J.   K.  B.  879  ;  100  L.  T.  960  ;  25  T.  L.  R. 

534  ;  53  Sol.  Jo.  485— Phillimore,  J. 

10.  Iteport  of  Official  Peceirer  —  Companies 
{Winding-up')  Act,  1890  (53  &  54  Vict.  c.  63), 
Sc/ied.  I.,  s.  3.]— A  report  by  the  Official  Receiver 
under  sect.  3  of  Sched.  I.  of  the  Companies 
(Winding-up)  Act,  1890,  dealing  with  the  affairs 
of  a  company  is  absolutely  privileged. 

Bottomlci  v.  lirougliam  ([1908]  1  K.  B.  584  ; 
77  L.  J.  K.  B.  311  ;'  99  L.  T.  Ill  ;  24  T.  L.  R. 
262  ;  52  Sol.  Jo.  225)  approved. 


Decision  of  Lawrence,  J.,  affirmed. 
Burr  V.  Smith  and  Others,  [1909]  2  K.  B.  306  ; 
[78  L.  .L  K.  B.  889  ;  101  L.  T.  194  ;  25  T.  L.  R. 
542  ;  53  Sol.  Jo.  502  ;  16  Sanson,  210— C.  A. 

\1.  Action  againM  Company  —  P/irilege  if 
Writer  of  Libel— No  Malice — Evidence  of  Malice 
in  otlier  Officials  of  Company.]— Where  letters 
containing  an  alleged  libel  have  been  written  on 
a  privileged  occasion  by  an  official  of  a  company 
and  there  is  no  evidence  of  malice  on  the  part  of 
that  official,  but  there  is  evidence  of  malice  on 
the  part  of  other  officials  of  the  company  in  con- 
nection with  the  letters,  the  malice  of  the  latter 
may  destroy  the  privilege  pleaded  by  the  com- 
pany in  an  action  brought  against  them. 
Jones  v.  Great  Central  Ry.,  Times, 
[June  16th,  1909— Bucknill,  J. 

12.  Justitication  Pleaded  as  well  as  Pririlege— 
Malice.]— '^he  mere  fact  that  a  defendant  in  a 
libel  action  attempts  in  the  course  of  the  action 
to  justify  the  charges  complained  of  as  libellous 
is  not  in  itself  evidence  of  malice  so  as  to  deprive 
the  defendant  of  the  defence  of  privilege. 

Pope  r.  O'Driscoll,  limes,  May  28th,  1909— 

[C.  A. 

(e)  Publication. 

13.  Letter  Addressed  to  Solicitor  at  His  Office 
Opened  by  Partner  in  Course  of  Business — 
Evidence  for  tlie  Jury.] — The  defendant  wrote 
and  addressed  a  libellous  letter  to  the  plaintiff, 
a  solicitor,  at  his  office.  The  letter  was  opened 
by  the  plaintiff's  partner  in  the  course  of  busi- 
ness. The  jury  found  that  the  letter  was  likely 
to  be  opened  by  the  plaintiff's  partner  or  clerk 
in  the  course  of  business,  but  that  such  a  possi- 
bihty  was  not  within  the  defendant's  knowledge. 

Held — that  there  had  been  no  publication  as, 
in  the  absence  of  any  finding  of  intention  on  the 
part  of  the  defendant,  acts  done  by  the  plaintiff's 
partner  or  clerk  could  not  be  regarded  as  publi- 
cation by  the  defendant. 

Decision  of  Phillimore,  J.,  reversed. 
Sharp  r.  Skues,  25  T.  L.  R.  336— C.  A. 


14.  Report  by  Inspector- General  in  Companies' 
Liquidation  to  Board  of-  Trade  —  Companies 
(^Winding-up')  Act,  1890  (53  &  54  Vict.  c.  63), 
.,_  29.] — An  action  is  not  maintainable  against 
the  Inspector-General  in  Companies'  Liquidation 
in  respect  of  a  report  made  by  him  to  the 
Board  of  Trade  under  sect.  29,  sub-sect.  2,  of  the 
Companies  (Winding-up)  Act,  1890,  in  reference 
to  companies  in  li(iuidation,  inasmuch  ns  the 
Inspector-General  reports  merely  to  the  Board 
of  Trade  as  its  officer,  and  the  fact  that  this 
report  comes  into  the  hands  of  superior  officers 
of  the  Board  of  Trade  does  not  constitute 
publication  of  the  report  by  him. 

Decision  of  Lawrance,  J.,  affirmed. 
Burr  r.  Smith  and  Others,  [1909]  2  K.  B. 
[306;  78  L.  J.  K.  B.  889;  101  L.  T.  194  ;  25 
T   L.  R.  542 ;  53  Sol.  Jo.  502  ;  16  Manson,  210 

— C,  A. 
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I.  Libel — Coutinited. 
(f)  Words  Capable  of  Defamatory  Meaning. 

15.  Mis-deseriptioH  in  Newspaper — "  Prisoners 
Acquitted. '''I — A  newspaper  account  of  a  jwlice 
case  in  -which  the  accused  were  aciiuitted  was 
headed  "Prisoners  Acquitted."  One  of  the  accused 
brought  an  action  of  damages  against  the  news- 
paper for  having  falsely  and  calumniously  stated 
that  he  had  been  a  prisoner  when  as  matter  of 
fact  he  had  never  been  arrested  or  committed  to 
prison. 

Held — that  the  words  "prisoners  acquitted" 
were  not  libellous. 

Leon  v.  Edikburgh   Evening    News,    Ld., 
[1909]  S.  C.  lOH;  'JG  Sc.   L.  K.    705— Ct.  of 

Sess. 

16.  Heading  of  Xewsjjaper  Paragraph — "  To 
he  Wound  Up  " — Petition  Refused.'\ — A  news- 
paper report  of  an  application  for  the  judicial 
winding-up  of  a  theatie,  published  on  the  same 
day,  was  headed  :  "  Glasgow  Theatre  Surprise. 
'Grand' to  be  wound  up.  Petition  in  Court." 
The  petition  having  been  eventually  refused  the 
company  brought  an  action  of  damages  against 
the  newspaper  for  having  falsely  and  calumni- 
ously represented  that  the  theatre  was  to  be 
wound  up  as  insolvent. 

Held — that  the  heading,  whether  read  alone, 
or  in  conjunction  with  the  rest  of  the  paragraph, 
was  not  libellous. 

Grand  Theatre  and  Opera  House,  Glas- 

[gow,  Ld.  r.  OuTRAM  &  Co.,  Ld.,  [1909]  S.  C. 

1018,  n.  ;  46  Sc.  L.  R.  913— Ct.  of  Sess. 

II.  SLANDER. 

(a)  Actionable  per  se. 

(No  paragrajilis  in  tliis  vol.  of  the  Digest.] 

(b)  Practice. 

[No  paiajp-aplis  in  this  vol.  of  the  Digest.] 

(c)  Privilege. 

17.  Speech  at  Licensiiig  Sessions — Imjmtofic/is 
on  CoJiduct  of  Ihtsiiiess — Defence  of  Fair  Com- 
ment—  Partici/lars  —  Interrogatories — Jdnu'ssi- 
hility  (>/".]— The  plaintiifs  by  their  statement  of 
claim  alleged  that  the  defendant,  as  chairman  of 
licensing  justices,  had  made  a  speech  at  the 
general  annual  licensing  meeting  commenting 
on  the  character  of  certain  public-houses  in  the 
district  belonging  to  the  plaintiffs,  and  alleging 
that  the  plaintiffs  had  been  guilty  of  corrupt, 
dishonest,  and  fraudulent  conduct  in  and  about 
the  carrying  on  of  their  business,  that  the  plain- 
tiffs had  entered  into  fraudulent  and  bogus 
agreements  with  their  tenants,  and  that  they 
had  conspired  with  their  tenants  to  withhokl 
information  from  and  to  deceive  the  licensing 
justices. 

In  his  defence  tlie  defendant  set  up  the  })]ca 
of  fair  comment.  On  the  application  of  the 
plaintiffs,  an  order  was  made  for  particulars  to 
be  delivered  by  the  defendant  of  the  materials 
upon  which  the  plea  of  fair  comment  was  based. 
The  defendant   then  applied    for   and  obtained 


leave  from  the  Master  to  administer  interro- 
gatories for  the  examination  of  the  plaintiffs. 
On  appeal  to  the  Judge,  the  order  of  the  Master 
was  reversed  and  the  whole  of  the  interrogatories 
were  disallowed. 

Held — that  all  proper  interrogatories  ad- 
dressed to  the  question  whether  the  statements 
of  fact  in  the  chairman's  speech  were  true  or 
untrue  were  relevant,  and  that  the  defendant 
was  entitled  without  a  plea  of  justitication  to 
ask  the  plaintiffs  questions  respecting  the  truth 
of  the  allegations  in  the  defendant's  speech 
which  the  plaintiffs  said  were  defamatory. 

Order  of  Bray,  J.,  varied. 
Peter  Walker  and  Sons,   Ld.  v.  Hodgson, 

[1909]   1   K.  B.  239  ;    78  L.  J.  K.  B.  193  ;    99 
Iv.  T.  902  ;  53  Sol.  Jo.  81— C.  A. 

17a.  Speech  hg  Guardian  Pef erring  to  Conduct 
of  Assistant  Orer.seer — Poor  Law  Am  end  in  ent  Act, 
184f  (7  A:  8  Vict.  c.  101),  *.  62.]— A  speech  made 
by  a  member  of  a  board  of  guardians  at  a 
meeting  of  the  board  with  reference  to  the 
proper  collection  of  the  poor  rate  in  a  parish  in 
their  union  by  an  assistant  overseer  is  privileged. 

Decision  of  Walton,  J.  (72  J.  P.  511  ;  6 
L.  G.  R.  1061)  aft'rnied. 

M.4PEY  r.  Baker.  73  J.  P.  289  ;  .53  Sol.  Jo.  429  ; 
[7  L.  G.  R.  636— C.  A. 

(d)  Special  Damage. 

18.  Imputation  oj  hei)u/  Dritnh  on  Licensed  Pre- 
mises— Special  Parnate — Threat  of  Future  Tem- 
poral Loss.  ] — Words  spoken  of  a  person  imputing 
that  he  had  been  drunk  on  licensed  premises  are 
not  actionable  without  proof  of  special  damage  ; 
and  a  mere  threat  that  the  person  of  whom  the 
words  are  spoken  may  suffer  temporal  loss  in  the 
future,  e.g.,  by  being  removed  from  the  direc- 
torate of  a  company  unless  he  can  vindicate  his 
character,  is  not  special  damage  within  the  rule. 

Michael  r.  Spiers  and  Pond,  Ld.,  101  L.  T. 
[352  ;  25  T.  L.  R.  740— Lawrence,  J. 

III.  TRADE  LIBEL. 

19.  FaL-iC  lieprexentafion  a,sto  lictircnienf  from 
Jlusiness — Special  Damage — General  Damage — 
Eridence.'\ — On  the  dissolution  of  a  jiarlnership 
carrying  on  business  as  ladies'  tailors  under  the 
name  "  Arthur  &  Co.,"  one  partner,  B.,  brought 
his  share  of  the  goodwill  into  a  new  jiartnership 
under  the  name  "Arthur."  Part  of  the  stock  of 
the  former  business  was  bought  by  U.  »k  Co., 
who  advertised  and  issued  a  circular  to  the 
effect  that  "  Arthur  &  Co."  were  retiring  from 
business  and  that  D.  &  Co.  were  offering  all 
their  stock  for  sale  at  reduced  prices.  The  new 
partnership  claimed  an  injunction  and  damages 
for  untrue  lepresentation.  No  evidence  of 
specitic  damage  was  tendered,  and  the  only 
evidence  of  general  damage  was  a  statement  by 
B.  that  he  had  done  less  business  M'itli  his  former 
customers  and  as  the  business  was  personal  his 
customers  would  not  come  if  they  thought  they 
would  not  see  him. 

Held — that  the  circular  was  untrue,  and  tiiat 
there  was  sufticient  evidence  to  hold  that  the 
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III.  Trade  Libel —  Continued. 
circular  was  in  law  malicious,  hut  that  with 
regard  to  damage,  although  evidence  as  to  loss 
of  business  might  be  of  a  general  nature,  the 
evidence  in  this  case  only  amounted  to  the 
plaintiffs'  belief  that  the  circular  would  damage 
them,  and  that  the  action  must  be  dismissed, 
but  without  costs. 

CONCARTS  r.  Duncan  &  Co.,  [I'.iOit]  W.  N.  51 

[—Eve,  J. 

IV.  CRIMINAL  PROCEDURE. 

[No  par.r^raj'lis  in  this  \  ol.  ut  the  Digest] 


LIBRARY. 


See  Local  Governwknt. 


LICENCE. 


In  respect  of  game— -S'p^  (lAME  ;  SPORT. 
In  respect  of  land— .S^w  Real  Froperty  ; 

Easements. 
In  respect  of  patent— &^  Patents  and 

Inventions. 
For  marriage— iScf?  HUSBAND  AND  Wife. 
In    respect    of    minerals  —  See    MINES, 

Minerals  and  Quarries. 
In  respect  of  hawkers  and  pedlars — See 

Markets  and  Fairs. 
For  sale  of  intoxicants— (*c  Intoxicat- 
ing Liquors. 
For  music  and  dancing — See  THEATRES, 

Music  Halls,  and  Shows. 
For  cabs,  etc.,  and  drivers — See  Street 

Traffic. 
To     carry     gun,     etc. — See     Revenue  ; 

Game. 
Excise— iS<'f  Revenue. 
Generally- »SVe  Revenue. 


LIEN. 


See  Admiralty  ;  Bailment  ;  Bankeiis, 
No.  1  ;  Bills  of  Sale  :  Builders  ; 
Carriers,  No.  1  ;  Shipping  ;  Solici- 
tors. 


LIGHT   RAILWAYS. 


LIEN    IN    EQUITY. 


[.\o  iiai;i.^iaiilis  in  this  Mil.  of  tlie  Digpst.] 


LIFE   INSURANCE. 

See  Insurance. 


LIGHT. 


N'T  Easements. 


See  Tramways  and  Light  Railway.'' 


LIMITATION   OF   ACTIONS. 

COL. 

1.  Miscellaneous     ....  -5:^8 
II.  Acknowledgment  of  Dejjt       .  :?:^8 

III.  Part  Payment     ....  'i'-V.) 

[No  paragraphs  in  this  vol.  of  the  DigRst.] 

IV.  Judgment '^'^'^ 

[No  paragraplis  in  this  voL  of  the  Digest.] 

V.  Fraud :^30 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Recovery  of  Money   Charged 

UPON  Land        ....  339 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

VII.  Rights  to  Real  Property       .  33!) 

Vlll.  Mortgagor  and  Mortgagee     .  341 

IX.  Actions  against  Executors     .  311 

[No  paragraphs  in  this  voL  of  the  Digest  ] 

X.  Trustees 311 

See  also  Dower,  No.  1  ;  Executors, 
No.  20  ;  Factories,  Nos.  2,  3  ;  High- 
ways, Nos.  13,  14 :  Lunatics, 
No.  4  ;  Poor  Law,  No.  .'S  ;   Public 

Authorities,  No.  1  ;  Wills,  No.  .50. 

I.  MISCELLANEOUS. 

1.  Highway — Repair  — Mrtmot-dinari/  Traffic 
—Locomoiires  Act,  181)8  (61  &  (•)2  Vict.  c.  29), 
.s'.  12,  suh-.^.  1.] — The  words  -completion  of  tbe 
contract  or  work"  in  sect.  12,  sub-sect.  1,  of  the 
Locomotives  Act,  1S98,  mean  completion  of  the 
constructional  work  under  the  contract,  with 
reference  to  which  haulage  has  to  be  done  and 
damage  to  roads  arises.  Accordingly,  where  a 
contract  was  for  the  construction  of  a  watertight 
reservoir,  it  was  held  that  the  work  was  com- 
pleted, not  at  the  date  when  water  was  tirst  let 
into  the  reservoir,  which  was  found  to  leak,  but 
at  the  date  when  the  reservoir  was  hually 
rendered  watertight. 

Decision  of  Div.  Ct.   (HI)  L.  T.  1G8  ;  72  J.  P. 
301  ;  ()  L.  G.  R.  93(i)  reversed. 
Reigate  Rural  District  Council  r.  Sutton 

[District    Water   Co.;    Eavart,    Third 

Party.  [1909]  \\.  N.  28  ;  78  L.  J.  K.  B.  31.5  ; 

lOO  L.  T.  3.51  :  73  .1.  P.  \i\\  ;  25  T.  L.  R.  266  : 
.515  Sol.  Jo.  243— C.  A. 

II.  ACKNOWLEDGMENT  OF  DEBT. 

See  (ilfto  No.  8,  infra. 

2.  Bond — ('o-ohli</or.i  — Aclinoirlcdymcnt  in 
Writiny — Joint  and  Sereral  Liahility — Secon- 
dary Eridcnce — Ciril  Procedure  Act,  1833  (3  & 
4  Will.  4,  c.  42),  .v.*.  3,  .5.]— An  acknowledgment  in 
writing  by  one  of  .several  persons  liable  jointly 
and  scvcr.-dly  on  a  bon<l  is  an  acknowledgment 
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II.  Acknowledgment  of  Debt — Continued. 
within  sect.  5  of  the  Civil  Procedure  Act,  1833. 
Secondary  evidence  may  be  given  of  the  con- 
tents of  letters  containing  such  an  acknowledg- 
ment in  writing  where  the  letters  are  proved  to 
have  been  lost. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  .577  ; 
78  L.  J.  K.  B.  504  ;  100  L.  T.  457  ;  25  T.  L.  R. 
283)  affirmed. 

Read  r.  Price,  [1909]  2  K.  B.  724  ;    78  L.  J. 
[K.  B.   1137  ;  100  L.  T.  60;  25  T.  L.  R.  701 

— C.A. 

3.  Bund — Co-obligors— Joint  and  Several  Lia- 
biliti/  —  AcTtnoicledgment  by  Executor  of  One 
Obligor— 'Cii-il  Procedure  Art,  1833  (3  &  4  Will. 
4,  c.  42),  .w.  3,  5.] — An  acknowledgment  in 
writing  by  the  executor  of  one  of  several  persons 
liable  jointly  and  severally  on  a  bond  is  not  an 
acknowledgment  within  sect.  5  of  the  Civil 
Procedure  Act,   1833. 

Read  r.  Price.  [1909]  1  K.  B.  577  ;  78  L.  J. 
[K.  B.  504  ;  100  L.  T.  457  ;  25  T.  L.  R.  283— 

Channell,  J. 

No  appeal  on  this  point.     See  S.  C,  supra. 

4.  Unconditional  Acknowledgment —  Implied 
Promiseto  Pay — Bequest  for  Time.'\ — The  defen- 
dant wrote  two  letters  on  which  the  plaintiff 
relied.  The  first  contained  the  words,  "  I  am 
sorry  I  cannot  enclose  cheque  in  reply  to  same. 
I  trust,  however,  it  will  not  be  very  much  longer 
before  I  can  do  so.  ...  I  indeed  regret  the 
long  delay  that  has  occurred";  the  second, 
"  I  admit  I  owe  your  client  the  sum  of  £210  5,*., 
but  I  cannot  meet  this  liability  at  the  moment, 
although  I  hope  to  call  upon  you  within  fourteen 
days  to  make  a  definite  proposal  for  repayment 
of  that  amount  with  interest  from  date  of 
loan." 

Held — that  a  request  for  time  to  pay  a  debt 
is  not  sufficient  to  rebut  a  promise  to  pay  implied 
in  an  unconditional  acknowledgment  of  the  debt, 
and  that  either  or  both  of  the  letters  were 
sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations. 

Cooper  v.  Kendall,  [1909]  1  K.  B.  405  ;  78 
[L.  J.  K.  B.  .580  ;    100  L.  T.  251  ;  53  Sol.   Jo. 

243— C.  A. 

III.  PART   PAYMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  JUDGMENT. 

[No  paragraphs  in  tlijs  vol.  of  the  Digest.] 

V.  FRAUD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  RECOVERY  OF  MONEY  CHARGED  UPON 
LAND. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

"  VII.  RIGHTS  TO  REAL  PROPERTY. 

See  also  Compulsory  Purchase,  No.  7. 

5.  Adverse  Possession — Actual  Possesx/on  of 
Part  of  Area — Constructive  Possession  of  Wider 
Area — Beal  Property  Limitation  Act.  1 833  (3  k  4 


Will.  4,  c.  27),  .9.  34.]— The  authorities  com- 
mencing with  Lo7-d  Dartmouth  v.  Spittle 
(24  L.  T.  67)  down  to  Thompson  v.  Hickman 
([1907]  1  Ch.  550)  establish  that  where  a  title  is 
founded  on  adverse  possession  the  title  will  be 
limited  to  that  area  of  which  actual  possession 
has  been  enjoyed,  and  that,  as  a  general  rule, 
constructive  possession  of  a  wider  area  will  only 
be  inferred  from  actual  possession  of  the  limited 
area  if  the  inference  of  such  wider  possession  is 
necessary  in  order  to  give  effect  to  contractual 
obligations  or  to  preserve  the  good  faith  and 
honesty  of  a  bargain. 

Glyn  v.  Howell,  [1909]  1   Ch.  666  ;  78  L.  .1. 
[Ch.  391  ;  100  L.  T.   324  ;    53  Sol.  Jo.  269— 

Eve,  J. 

6.  Long  Lease — Conditional  Surrender — Cor- 
porate Land  of  Municipal  Corporation — Lease  for 
Lives — Consent  of  Local  Government  Board  not 
Obtained  —  Lease  Granted  in  Comideration  of 
Surrender  of  Existing  Lease  —  Estoppel  — 
Beal  Property  Limitation  Acts  —  Muiiicipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
s.  108— Local  Government  Act,  1888  (51  &  52 
Vict.  e.  41),  s.  72.] — In  1892  a  municipal  cor- 
poration, in  order  to  compromise  an  action 
between  themselves  and  their  lessee  for  the 
residue  of  a  term  of  300  years  that  would  expire 
in  1899,  acc.epted  the  surrender  of  the  long  lease 
and  granted  a  new  lease  rent  free  for  the  lessee's 
life.  The  sanction  of  the  Local  Government 
Board  was,  however,  not  obtained  to  the  lease  of 
1892,  and  that  lease  was  consequently  void  or 
voidable.  The  lessee  remained  in  possession  for 
more  than  twelve  years  after  1892,  and  set  up 
a  title  to  the  freehold  under  the  Real  Property 
Limitation  Acts  on  the  footing  that  the  lease  of 
1892  was  bad,  and  that  the  long  lease  had  been 
surrendered. 

Held  that — whether  the  lease  of  1892  was 
void  or  voidable  (as  to  which  the  Court  expressed 
no  opinion),  there  was  only  a  conditional  sur- 
render of  the  long  lease,  and  as  the  lease  of  1892 
was  void  or  voidable  the  surrender  was  inopera- 
tive ;  that,  consequently,  the  title  of  the  cor- 
poration to  possession  did  not  accrue  till  1899; 
and  that  the  lessee's  claim  to  a  prescriptive  title 
failed. 

Decision  of  Div.  Ct.  (99  L.  T.  612;  72  J.  P. 
465  ;  6  L.  G.  R.  916)  affirmed. 
Canterbury  Corporation   v.  Cooper,    100 

[L.  T.  597  :    73  J.  P.  225  ;    53   Sol.  Jo.  301  ; 
7  L.  G.  R.  908— C.  A. 

7.  Advowson — Equitable  Mortgage — Stale  De- 
mand— Laches.] — An  advowson  was  mortgaged 
in  1860.  By  the  mortgage  deed  the  mortgagor 
covenanted  to  grant  and  release  the  advowson 
when  required,  and  a  power  of  sale  was  given  to 
the  mortgagees,  their  heirs,  executors  or  adminis- 
trators. The  mortgagor  having  been  adjudicated 
bankrupt  in  1863,  the  defendant  in  1892  pur- 
chased the  equity  of  redemption  from  the  official 
receiver.  There  had  been  no  payment  of  princi- 
pal or  interest  since  the  date  of  the  mortgage. 
On  a  summons  taken  out  for  enforcing  the 
mortgage  by  foreclosure  : — 
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VII.  Rights  to  Eeal  FroTpeTtj—Coiitinxed. 

Held— that,  though  the  Statutes  of  Limitation 
were  not  applicable,  a  court  of  equity  would 
always  refuse  to  aid  stale  demands,  and  that 
therefore  and  on  the  ground  of  Itu-fu-K  on  the 
part  of  the  mortgagees  the  summons  must  be 
dismissed. 

Brooks    v.   Mi'ckleston,  [I'JO'J]    2   Ch.  519; 
[101  L.  T.  848     Joyce,  J. 

VIII.  MOETGAGOR  AND  MORTGAGEE. 

8.  Extinct  lint  of  Mnvtijaijcex  Title — Suhtiequent 
Acknowledf/me/tt  in  Writ  in]/ — Rcrival  of  Corenant 
or  Charife.] — A  subsequent  acknowledgment  in 
writing  cannot  revive  either  a  mortgagee's  title 
which  has  been  extinguished  by  the  Statute  of 
Limitations,  or  a  covenant  in  the  mortgage,  or  a 
charge  on  the  land. 

Beamish   >:  Whitney.  [1909]   1    I.  R.  360— 

Ross,  J. 

IX.  ACTIONS  AGAINST  EXECUTOES. 

[Xo  jiarasiaplis  in  this  vol.  of  the  Digest.] 

X.  TRUSTEES. 

9.  Breach  of  Trust— Aclimnded<iment  of  Belt — 
Entries  in  Boohs  of  Account  of  Firm  of  Solicitors 
—Trustee  Act.  1888  (ol  &  52  Vict.  c.  r^^),  s.  8 
(1)  (b).]— In  an  action  against  trustees  for  breach 
of  trust  the  defendants  pleaded  the  Statute  of 
Limitations  and  sect.  8  of  the  Trustee  Act,  1888. 
The  plaintiffs  relied  upon  entries  in  the  books  of 
the  solicitor,  since  deceased,  who  acted  for  the 
trustees,  showing  payments  of  interest  on  the 
funds  sought  to  be  recovered  in  the  action.  The 
books  in  which  the  entries  were  made  were  not 
the  books  of  the  solicitor  himself,  but  were  the 
books  of  the  firm  of  which  he  was  a  partner. 

Held — that  these  books  were  not  admissible 
in  evidence  as  entries  by  a  deceased  person 
against  interest. 

Held  also— that  an  admission  by  the  trustees 
of  the  existence  of  moneys  uninvested  in  their 
hands  was  not  an  admission  for  the  benefit  of 
the  tenant  for  life,  and  that  the  trustees  were 
entitled  to  rely  as  against  such  tenant  for  life  on 
the  Statute  of  Limitations,  having  regard  to 
sect.  8  of  the  Trustee  Act,  1888. 
In  re  FouNTAiNE,   In   re   Dowlee,  Foun- 

Ttaine  v.  Amherst  (Lord)  [1909]   2  Ch. 

382  ;    78   L.  J.   Ch.  (548  ;    101   L.  T.   83  ;    25 
T.  L.  R.  689— C.  A. 


LIQUIDATION. 

I  See  Companies. 

LIS   PENDENS. 

See  Sale  of  Land. 


LITERARY   PROPERTY. 


.See  COPYKIUHT 
perty. 


and    Literary    Pro- 


LITERARY   SOCIETIES. 

See  Scientific  and   Literary  Socie- 
ties. 


LIVERPOOL  COURT   OF 
PASSAGE. 

See  Courts. 


LIMITATION    OF   LIABILITY. 

See  Admiralty:  Shipping. 


LIVERY   STABLE    KEEPERS. 

See  Bailment  ;  Negligence. 

LLOYD'S. 

See   INSUKANCK. 


LIQUIDATED   DAMAGE. 

See  Damages. 


LOCAL  AUTHORITIES. 

See  Local  Government. 


LOCAL  GOVERNMENT. 

I.  In  General. 

(«)  Accounts  and  Audit 
(J})  Areas  and  Boundaries 

[No  paragi-aphs  in  this  vol.  of  the  Digest. ] 

(r)  Burial 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(^  Bye-laws  (other  than  Building  liye- 
laws)  and  Local  Acts  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Contracts 

(/)  Meetings 

(No  paragraphs  in  Ihis  vol.  of  the  Digest. ) 
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Local  Government — Contimied. 

I.  Ix  CtEXERAL — Continued.  COL. 
(//)  Members,  Officers,  and  Servants. 

(a)  In  General        ....  345 

(b)  Disqualifications       .         .         .  347 
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See  also  Bukial,  No.  2  ;  Charities  ; 
Compulsory  Purchase,  No.  8 ; 
Education  ;  Elections  ;  Explo- 
sives ;  Food  and  Drugs  ;  High- 
ways ;  Injunctions,  No.  4  ;  Magis- 
trates, Nos.  4,  a  :  Metropolis  ; 
Negligence  ;  Public  Authori- 
ties :  Public  Health  ;  Rates  ; 
Sewers  and  Drains  ;  Street 
Traffic  ;  Telegraphs  ;  Time, 
No.  5  ;  Tramways  ;  Waters,  Nos. 
4.  5.  r,, !». 

I.  IN   GENERAL. 

(a)  Accounts  and  Audit. 

1.  Audit — Surcharge — Avditor's  Ceiiijicate  not 
Signed  in  Presence  of  Public — Poor  Laic  Amend- 
ment Act,  1844(7  &S  Vict,  c  101),  s.  35.]— It  is 
not  essential  to  the  validity  of  an  auditor's  certifi- 
cate surcharging  a  guardian  that  it  should  have 
been  signed  at  a  session  of  the  audit  to  which  the 
pul)lic  had  r^ccess. 
R.  /•.  The  Local  Governmext   Board,    Ex 

[partk  Warren,  100  L.  T.  434  ;  73  J.  P. 

18fi;  25    T.    L.    R.   223;    7    L.   G.    R.    468— 

Div.  Ct. 


2.  Urban  District  Council— Borrowing  with- 
out Sanction — Orerdraft  at  Bankers — Interest 
on  Overdraft— Puhlic  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  233,  234.]— The  defendants  in 
1903  obtained  the  sanction  of  the  Local  Govern- 
ment Board  to  a  loan  for  the  erection  of  mttnicipal 
buildings.  They  spent,  over  and  above  the 
amount  of  the  loan,  a  further  sum  of  £18,350, 
which  was  borrowed  from  their  bankers  by  way 
of  overdraft.  In  1907  the  defendants  applied  to 
the  Local  Government  Board  for  leave  to  borrow 
the  amount  thus  overspent,  but  as  to  £4,910, 
a  portion  thereof,  sanction  was  refused.  In 
October,  19U8,  the  defendants  proposed  to  levy  a 
general  district  rate  to  enable  them  to  pay  the 
£4,910,  but  were  restrained  by  the  Court  from 
doing  Eo  until  the  trial  of  this  action.  Before 
action  brought,  the  defendants  had  paid  a  sum 
of  £855  for  interest  on  their  bank  overdraft,  and 
they  proposed  to  pay  a  further  sum  of  £900  for 
interest.  The  most  recent  of  the  items  compos- 
ing the  £4,910  had  been  expended  more  than  a 
year  before  the  date  of  the  proposed  rate. 

Held — that  the  loan  of  the  sum  of  £4,910  to 
the  defendants  from  the  bank  by  way  of  over- 
draft, without  the  sanction  of  the  Local  Govern- 
ment Board,  was  illegal ;  that  the  defendants 
must  be  restrained  from  applying  any  part  of 
the  general  district  fund  or  rate  or  any  other 
public  fund  or  rate  under  their  control  in  repay- 
ment of  the  said  loan  or  any  part  thereof  ;  that 
the  tlefendants  were  not  entitled  to  make  any 
payment  of  interest  upon  money  borrowed  with- 
out the  sanction  of  the  Local  Government  Board, 
whether  such  borrowing  was  by  means  of  over- 
draft or  otherwise  ;  that  the  payment  by  the 
defendants  of  the  £855  was  unlawful  and  ought 
to  be  disallowed  by  the  auditor  on  auditing 
defendants'  accounts,  but  this  declaration  R'as  in 
no  way  to  affect  the  power  of  the  Local  Govern- 
ment Board  to  remit  such  disallowed  payment, 
though  unlawfully  made,  under  any  statute 
enabling  them  so  to  do  ;  that  the  defendants 
must  be  perpetually  restrained  from  making  any 
further  payments  of  interest  upon  money  bor- 
rowed without  the  sanction  of  the  Local  Govern- 
ment Board  or  other  statutorj'  sanction,  whether 
such  borrowing  be  by  way  of  overdraft  or 
otherwise. 

Attorney-General    r.    Tottenham   Urban 
[District  Council,  73  J.  P.  437 — Eady,  J. 

(b)  Areas  and  Boundaries. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(c)  Burial. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Bye-laws   (other  than  Building  Bye-laws), 
and  Local  Acts. 

[No  paragrajihs  in   this  \oI.  of  the  Digest.] 

(e)  Contracts. 

3.  Seal — Contract  with  Jfunicijuil  Corpora- 
tion— Statutory  Power  to  Trade — Contract  not 
under  Seal — Contract  to  Pay  Implied  from 
Acceptance  of  Beneft — Transaction  JVecessaryfor 
Currying  on  Trudc.^ — A  borough  council,  being 
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I.  In  General — ('onllnuiuJ. 

the  electric  iij^lit  aulliority  for  llic  boniiiv'li,  iiiul 
luivini,'  statutory  pDwcr  to  sujiply  electricity, 
contracted  to  siipfjly  elect  ricitj-  to  the  plaint  ill's' 
})remise!5  by  a  certain  tiato.  The  contract  was 
not  under  seal,  but  was  alleged  to  have  been 
luadc  by  officers  of  tlic  electric  light  com- 
mittee of  the  borough  council  who  iiad,  or  weic 
held  out  by  tlie  council  as  having,  authority  to 
make  the  said  contract.  In  an  action  for 
damages  for  breach  of  the  said  cimtract,  it  was 

Held,  by  Ridley,  J. — (l)that  the  electriclight 
committee  had,  under  bye-laws  of  the  council, 
authority  to  execute  and  perform  all  the  duties 
and  powers  of  the  council  under  the  Electric 
Lighting  Acts  and  the  Electric  Lighting  Order 
of  the  borough. 

(2)  That  the  contract  was  biniling  on  the 
defendants,  notwithstanding  that  it  was  not 
under  seal. 

The  C.  A.  reversed  the  decision  on  tlie  ground 
that  there  was  no  evidence  of  the  making  of  the 
contract,  or  (at  any  rate)  none  of  tlie  officers' 
authority  to  make  it. 

Decision  of  Kidlcy,  J.  ([1908]  W.  N.  52;  72 
J.  P.   129  ;  24  T.  L.  K.  322  ;  6  L.  G.  K.  40G  ;  52 
Sol.  Jo.  281)  reversed. 
Bourne  and  Hollixgsworth  r.  Marylebone 

[Borough  Council,  [1909]  W.  N.  14;   72 

J.    P.    306;    24   T.  L.   R.   613;    6  L.   G.   R. 

1141— C.  A. 

4.  Contract  to  Lay  Sewer — Variations  Ordered 
— Banix  for  Cluiraes — Quantum  meruit  as  on  a 
J\'ew  Contract — Contract  Price.  pJua  E.dras — 
E.vtras  not  Ordered  in  Writing  —  Xo  final 
Certificate — Errors  in  Plans.~\ — The  plaintiff 
contracted  to  carry  out  sewerage  works  for  the 
defendant  council.  In  consequence  of  orders 
the  work  was  varied  and  rendei'cd  much  more 
expensive.  The  plaintiff  claimed  to  be  entitled 
to  payment  as  on  a  quantum  meruit  based  on 
the  cost  and  value  of  the  work. 

Held — that  he  was  only  entitled  to  be  paid 
on  the  basis  of  the  contract  price  plus  extras. 

The  engineer  had  given  no  final  certificate, 
and  many  of  the  extras  were  not  ordered  in 
writing ;  but  the  defendants  had  withdrawn 
their  plea  of  no  certificate  and  the  plaintiff  had 
withdrawn  a  chaige  of  misconduct. 

Held — that  upon  this  state  of  the  pleadings, 
the  referee  could  deal  with  the  extras  on  their 
merits. 

Jackson     r.    Romford     Rural      District 
[Council.  73  J.  P.  248— Off.  Ref. 

(f)  Meetings. 

[No  paragraiilis  ni  tliis  vol.  of  tlie  Digest.] 

(g)  Members,  Officers  and  Servants. 

(a)  In   General. 
See  alto  MASTER  AND  Servant,  No.  109. 

5.  Police — Pension  —  Meaning  of  "■Police 
Force" — Serrice  in  Itogal  Irish  Constabulary — 
Subsequent  Sen-ice  as  Chief  Constable  of  English 
Caunty — Pension — Funds  from  which  Payable — 


Deteriniiuition  of  Projtortions  hif  'J'renxu  ni — 
Police  Act.  lSyo'(r)3  &  ;y{  Vict,  c  ir,\  .v.v.  14,  33.] 
— Tiic  expression  "police  force  with  a  salary 
paid  out  of  money  i)rovided  by  Parliament,"  in 
sect.  14  of  I  lie  Police  Act,  1890,  is  not  limited  by 
the  dcHnition  of  ''police  force"  in  sect.  33  to 
police  forces  maintained  l)y  one  of  the  police 
authorities  mentioned  in  tlie  third  schedule,  but 
includes  the  Royal  irisii  Constabulary,  and, 
therefore,  a  person  wiio  lias  served  as  district 
inspector  in  the  Royal  Irisli  ('onstabulary,  and 
has  afterwards  been  chief  constable  of  an 
English  county,  is  on  his  retirement  entitled  to 
reckon  his  entire  period  of  service  in  both 
capacities  for  the  purpose  of  pension,  and  the 
Treasury  must,  under  sect.  14  of  the  Act, 
determine  the  proporiions  in  which  the  pension 
is  payable  from  money  provided  by  Parliament 
and  from  the  police  pension  fund. 

R.  r.  The  Lords  Commissioners  of  H.M. 
[Treasury,  Ex  parte  The  Devon 
Standing  Joint  Committee  and  Others. 
[1909]  2  K.  B.  183  :  78  L.  J.  K.  B.  680  ;  100 
L.  T.  890  ;  73  J.  P.  299  ;  25  T.  L.  R.  4.50  ;  7 
L.  (i.  R.  74(5— Div.  Ct. 

6.  Surveyor — I'art-tinie  Ojjicer  of  Urban  Dis- 
trict Council — Practiceto  Pay  Commission  as  Pe- 
munerationfor  Extra  Work — Surveyor  Requested 
to  Beport  on  Drainage  Scheme  and  Prepare 
Plans,  etc. —  Claim  for  Extra  Pennineration — 
Contract  over  £50  not  Scaled — Officer  Interested 
in  Contract  re  Drainage  Scheme  —  Express 
Resolution  of  Council  not  a  Condition  Precedent 
to  Liability  to  Pay  Extra  Remuneration — Public 
Health  Act,  1875,  .v.v.  174,  193.]— A  long-con- 
tinued practice  under  which  a  part-time  officer 
of  an  urban  district  council  has  been  paid  extra 
remuneration  for  extra  work  done  by  him  may 
give  rise  to  an  obligation  upon  the  council  to 
pay  for  further  extra  work  done  by  the  officer, 
although  nothing  has  been  previously  said  as  to 
extra  remuneration  being  paid  therefor,  and 
although  no  resolution  to  pay  for  the  extra 
services  has  been  passed  by  the  council. 

Mansbridge  and  Another  v.  Barnet  Urban 
[  District  Council,  73  J.  P.  25.5— County  Ct. 

7.  Election  of  Clerk  to  Rural  District  Council 
— Irregularity  in  Tuhing  and  Declariny  Poll — 
Writ  of  Matulamus — Discretion  of  Court.^ — A 
writ  of  mandamus  in  a  civil  matter  is  in  the  dis- 
cretion of  the  Court,  and  the  King's  Bench 
Division  in  any  particular  case  will  take  all  the 
circumstances  into  consideration,  and  will  not 
grant  a  writ  of  mandamus  to  compel  a  rural 
district  council  to  proceed  to  a  new  election  of  a 
clerk  where  the  election  already  taken,  though 
irregular  in  mode  and  declaration,  is  substan- 
tially correct,  and  would  not  have  had  a  different 
result  if  taken  regularly. 

Delay  for  a  purpose  by  a  prosecutor  is  a 
matter  to  be  taken  into  consideration  by  the 
Court  in  such  cases. 

Where  the  circumstances  have  so  altered  in  the 
meantime  as  to  put  one  of  the  parties  in  a  more 
advantageous  or  less  advantageous  position  than 
at  the  former  election,  that  is  a  matter  to  be 
considered  by  the  Court  in  the  exercise  of  its 
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I.  In  General — Continued. 

discretion    on    an    application    for    a    writ    of 
mandamus  in  a  civil  cause. 
R.   (Caety)   r.  Newky  Urban  District,  43 
[1.  L.  T.  172— Div.  Gt.,  Ireland. 

(//)  D'lxquaUJications. 

8.  Memhei'  of  Harhour  Board — Concerned  in 
a  Contract — Election  of  Chairman — Shareholder 
in  a  Joint  Stock  Conipamj  Contracting  with  a 
Harbour  Board —  Commissioners  Clauses  Act. 
1847  (10  Vict.  c.  16).]-  A  member  of  a  harboui- 
board  who  becomes  concerned  in  a  contract  with 
such  Board  during  his  membership  becomes 
thereby  disqualified  under  sect.  9  of  the  Com- 
missioners Clauses  Act,  1847. 

A  member  of  a  harbour  board  who  is  a  share- 
holder in  a  joint  stock  company  is  not  disqualified 
by  such  joint  stock  company  entering  into  a 
contract  with  the  harbour  board. 

There  must  be  the  clearest  evidence  against  a 
relator  of  animus  on  his  part,  or  acquiescence  in 
a  member  acting  while  disqualified,  to  make  such 
objections  good  grounds  for  the  exercise  of  the 
discretion  of  the  Court  in  refusing  to  grant  a 
writ  of  quo  warranto  to  such  a  relator. 
R.  (McCoWEN)  r.  Kelleher,  43  I.  L.  T.  270— 
[  Div.  Ct.,  Ireland. 

(h)  Powers. 

See  also  Ko.  2,  .svj/ra. 

9.  Power  to  Corporation  to  Cotistrucl  Wharf 
— Provision  that  Business  of  Wharfinger  Not  to 
be  Carried  On — Letting  of  Land  with  Might  to 
Use  Wharf  Free  of  />«<?*•— Ultra  Vires.]— In 
1896  the  defendants  by  a  private  Act  were 
empowered  to  construct  and  maintain  a  wharf 
wall  and  embankment  900  feet  in  length,  but  it 
was  provided  tliat  the  defendants  should  not 
carry  on  or  permit  to  be  carried  on  upon  the  said 
wharf  wall  and  embankment  the  business  of 
wharfingers  or  warehousemen.  They  subse- 
quently constructed  a  wharf  wall  and  embank- 
ment, but  only  600  feet  in  length,  there  being  an 
old  quay  called  Moore's  Wharf  occupying  the 
remaining  300  feet.  Thereafter  the  defendants 
granted  a  lease  to  one  V.,  a  timber  merchant, 
of  a  part  of  their  land  with  the  use  of  their 
wharf  for  the  purpose  of  loading  or  unloading 
from  or  to  craft  timber  to  be  dealt  with  by  him 
as  a  timber  merchant  and  not  as  a  wharfinger, 
free  of  all  dues  or  charges  whatsoever.  V.  paid 
an  enhanced  rent  by  reason  of  there  being  let  to 
him  with  the  land  the  right  to  use  the  wharf 
free  of  all  dues,  and  on  three  occasions  he  had 
exercised  this  right  for  the  purposes  of  his 
business,  having  had  three  barges  unloaded  at 
Moore's  Wharf. 

Held — that  the  defendants  had  not  by  letting 
the  land  to  V.  on  the  terms  above  stated  carried 
on  or  permitted  to  be  carried  on  the  business  of 
wharfingers. 

Decision  of  Eady,  J.  (99  L.  T.  793  ;  72  J.  P. 
493  ;  2.5  T.  L.  R.  29  ;  6  L.  G.  R.  1154)  affirmed. 
Attorney-General  v.  Plymouth  Corpora- 

[TION.  100  L.  T.  742  ;  73  J.  P.  274  ;  25  T.  L.  R. 
418;  7  L,  G.  R.  710— C.  A. 


10.  Municipal  Corporation — Corporation  Land 
—  Sale  in  Consideration  of  Perpetual  Rent- 
cliarge — Municipal  Corporation.^  Act,  1882  (45 
&  46  Vict.  c.  50),  5s.  108, 10^— Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  72.]— A 
municipal  corporation  has  power,  with  the 
consent  of  the  Local  Government  Board,  to 
dispose  of  its  corporate  land  in  consideration  of 
the  grant  of  a  perpetual  yearly  rent-charge. 

Mayor,    etc.,  of  Scarborough  r.   Cooper, 
[1909]  W.  N.  228  ;  101  L.  T.  552  ;   26  T.  L.  R. 

88 — Joyce,  J. 

(i)  Practice. 

[Ko  pariigraj  lis  in  this  vul.  of  the  Digest.] 

a)  Tort. 

(No  paragraphs  iu  tliis  vol.  of  the  Digest.] 

11.  BUILDINGS  AND  BUILDING  BYE- 
LAWS. 

(a)  Building  Line. 

iKo  paragi;i;lis  in  this  vol.  of  the  Digest. 1 

(b)  Continuing  Oflfence. 
INo  paiagiaphs  in  this  vol.  of  the  Digest.) 

(c)  Crown. 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

(d)  Deposit  and  Approval  of  Plans. 

[No  1  aragraphs  in  this  vol.  ot  the  Digest.] 

(e)  Exemptions  and  Dispensations. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Floors. 

[No  paragraphs  In  this  vol.  of  the  Digest. 1 

(g)  Notice. 

[Ko  paragrajilis  in  this  vol.  ot  the  Digest.] 

(h)  Bes  Judicata. 

(No  paragraplis  in  mis  vol.  of  the  Digest.] 

(i)  Remedies  for  Breach. 

[No  paragraj'hs  iu  this  vol.  ol  the  Digest.] 

(j)  "Waterworks. 
[Ko  paragraphs  in  this  vol.  of  the  Digest.] 


(k)  Words  : 
■  Sign,' 


'  New    Buildings," 
"Letting,"  etc. 


"  Building," 


11.  ''New  Building"— Railway  Carriage  con- 
verted into  Residence  —  Power  to  Demolish  — 
Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  157,  1.59.]— The  plaintiff  purchased  land 
on  which  stood  an  old  railway  carriage  pre- 
viously used  as  a  refreshment  room.  By  slight 
alterations  he  converted  it  into  a  residence 
in  which  he  lived.  The  defendants,  after 
serving  a  notice  on  the  plaintiff  which  he 
disregarded,  demolished  this  residence  as  being 
a  new  building  in  contravention  of  a  bye-law 
made  pm-suant  to  the  Public  Health  Act,  1875, 
s.  157.  By  sect.  159  of  that  Act  the  conversion  into 
a  dwelling-house  of  any  building  not  originally 
constructed  for  human  habitation  is  to  be  con- 
sidered the  erection  of  a  new  building.  The 
plaintiff  contended  that  the  defendants  were  not 
justified  in  doing  more  than  removing  the  work 
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Jl.  Buildings    and    Building     Bye-laws  —  (\>n- 

ti  lilted. 
actually  done  by  him  in  converting  the  railway 
carriage   into  a  dwelling-house.     On  appeal  by 
the  plaintiff  from  the  county  court  : 

Held — that,  by  sect.  15it  of  the  Public  Health 
Act,  1875,  the  conversion  into  a  dwelling-house 
of  such  a  building  had  the  efifect  of  making  the 
whole  building  and  not  merely  the  altered  part 
into  a  •'  new  building  "  subject  to  the  defendants' 
bye-laws. 

Decision  of  Div.  Ct.  ([15)09]  IK.  B.  263  ;   78 
L.  J.  K.  B.  238  ;  100  L.  T.  124  ;  73  J.  P.  100  ;  25 
T.  L.   Pv.  173  ;  53  Sol.  Jo.  103  ;  7  L.  G.  11.  191)) 
affirmed. 
Hanrahan     v.     Leigh     Ukban      District 

[Council,  [1909]  2  K.  B.  257  ;  78  L.  J.  K.  B. 

725  ;  101  L.  T.  192  ;  73  J.  P.  308  ;  25  T.  L.  K. 
540  ;  53  Sol.  Jo.  502  ;  7  L.  G.  K.  644— C.  A. 

12.  "  3>H'  Building'''  —  Alteration  of  Old 
linilding — Iteconstruction  of  Old  Shed — Notice — 
Puhlic  'Health  Act,  1875  (38  &  39  Vict.  c.  5.5), 
s.  159.] — Under  bye-laws  informations  were  laid 
against  the  respondent  for  having  failed  to  give 
the  notices  required  to  be  given  on  the  erection 
of  a  new  building.  The  respondent  was  the 
occupier  of  a  three-sided  wooden  shed.  Two  of 
the  sides  were  straight,  while  the  third  was  a 
curved  boundarj^  wall  separating  the  land  from 
the  street.  The  shed  consisted  of  two  wooden 
posts  erected  on  the  wall  and  of  four  brick  piers 
on  the  opposite  side,  the  spaces  between  being 
filled  with  wood,  and  the  principals  of  the  roof 
were  placed  on  one  side  on  the  brick  piers  and 
on  the  other  on  the  wooden  posts  on  the  boundary 
wall.  The  piers  had  partly  fallen  down,  letting 
down  the  roof.  The  following  works  had  been 
executed  :  the  roof  had  been  entirely  stripped 
and  constructed  in  a  different  manner,  the  piers 
had  been  raised  to  their  original  height,  the 
wooden  props  had  been  replaced  hj  iron  columns 
and  the  whole  of  the  wooden  walls  replaced  with 
galvanised  iron,  and  a  new  end  wall  and  door 
had  been  erected. 

Held — that  the  building  was  a  new  building, 
and  the  respondent  ought  to  have  given  the 
notices  required  under  the  bye-laws. 

Lee  !•.  Barton,  101  L.  T.  (500  ;  73  J.  P.  509 ; 
[7  L.  G.  R.  1145— Div.  Ct. 

13.  "  111  or  Abutting  on  or  Adjoining  "  Street — 
Moardintj  for  Adcertixing  Purjjosen — Hoarding 
Erected  a  Distance  from  Street  on  Vacant  Laud 
— Access  of  Public  to  Laud  and  Hoarding — 
Leicester  Corporation  Act,  1897  (60  k  61  Vict, 
c.  ccxviii.), .«.  31.] — The  appellants  for  advertising 
purposes  erected  on  a  i>lot  of  building  land  a 
hoarding  some  84  feet  long  and  10  feet  hi^jh.  It 
stood  between  two  rows  of  houses,  and  was 
nearly  11  feet  back  from  the  footway  of  the 
street,  being  some  inches  behind  the  front  main 
walls  of  the  houses  on  each  side  and  filling  the 
intervening  space.  No  public  rights  existed 
over  the  land,  but  there  was  no  fence  between 
the  street  and  the  hoarding,  and  the  land  and 
hoarding  were  accessible  to  persons  using  the 
street. 

Upon    informations   under    a    local    Act    for  [ 


erecting  the  hoarding  "in  or  abutting  on  or 
adjoining"  the  street,  without  the  consent  of 
the  local  authority,  the  justices  found  as  a  fact 
that  the  hoarding  was  "  in  "  the  street,  and  con- 
victed the  appellants. 

Held — that  the  hoarding  was  either  "  in  "  or 
"  abutting  on  "  or  "  adjoining  "  the  street,  and 
that  the  conviction  was  right. 

llOCKLEYS,  Ld.  r.    PlUTCHAUD,  101    L.    T.   575  ; 
[7  L.  G.  P.  1069— Div.  Ct. 

III.  MISCELLANEOUS. 

14.  Local  Inquiry — Ejcpensesof — Local  Govern- 
ment Acts,  1888  (51  A:  52  Vict.  c.  41),  s.  57  ;  and 
1894  (56  &  57  Vict.  c.  73),  *-.  72,  sub-s.  4.]— A 
county  council,  upon  the  application  of  certain 
inhabitants  in  an  urban  district,  directed  a  local 
inquiry  under  sect.  57  of  the  Local  Goveniment 
Act,  1888,  as  to  the  proposed  union  of  the  dis- 
trict with  an  adjoining  district,  and  appointed  a 
baiTister  as  commissioner  to  hold  the  inquiry. 

Held— that  the  expenses  mentioned  in  the 
parenthetical  clause  in  sub-sect.  4  of  sect.  72  of 
the  Local  Government  Act,  1894,  meant  out- 
of-pocket  expenses,  and  did  not  include  the 
remuneration  of  the  commissioner  appointed  by 
the  county  council  to  hold  the  inquiry,  and, 
therefore,  that  the  reasonable  charges  for  such 
commissioner's  remuneration  were  payable  by 
the  county  council. 

Decision  of  Grantham,  J.   (99  L.  T.  17  ;    72 
J.  P.  322  ;   24  T.  L.  R.  612  ;    6  L.  G.  R.  952), 
reversed. 
Middlesex   County  Council  r.  Kingsbury 

[Urban  District  Council,  [1909]  1  K.  B. 

554  ;  100  L.  T.  421  ;  73  J.  P.  1.53  ;  25  T.  L.  R. 
256  ;  53  Sol.  Jo.  227  ;  7  L.  G.  R.  463— C.  A. 
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I.  SUMMARY  RECEPTION  ORDER. 

(No  paragrai  lis  in  this  vol.  ol  the  Digest.] 

II.  PRACTICE. 


III.  COMMITTEE    AND    RECEIVER. 

2.  Inti'tiiii  Ilecelrer —  Verdict  at  Intjuext  of 
Murder  (ujaiast  Alleged  Lunatic  —  Receiver 
and  Manager  till  Further  Order.] — Where  a 
coroner's  jury  had  returned  a  verdict  of  "  murder  " 
against  a  man  for  a  fatal  attack  on  his  wife,  and 
Ins  sister,  having  already  y)resented  a  petition  in 
lunacy,  ai^plied  for  the  aiipointment  of  an 
interim  receiver,  the  Court  directed  the  imme- 
diate appointment  of  a  receiver  and  manager 
"till  further  order,"  the  expression  "interim 
receiver  "  being  considered  inappropriate. 

In  re  a.  G.,  53  Sol.  Jo.  615 — Vaughan  Williams, 

[L.J. 

3.  Perxon  of  Umownd  Mind  Not  so  Found— 
—  Order  for  Beeeiver  to  Receire  and  Give  Dis- 
charge for  Dividends,  etc. — Practice — Lunacg 
Act,  181)0  (53  Vict.  c.  5),  .w.  116,  333.]— By  an 
order  in  lunacy  a  receiver  was  authorised  to 
receive  and  give  a  discharge  for  all  dividends  to 
which  S.,  a  person  of  unsound  mind  not  so 
I  found  by  inquisition,  might  be  or  become 
entitled.  The  Bank  of  England,  under  whose 
1  control  some  of  S.'s  stocks  were,  objected  to 
com[)ly  with  the  order  on  the  gi-ounds  that  the 
proper  practice  as  established  by  J«  re  Auch  m utg 
(1)9  L.  T.  462)  was  to  order  lodgment  of  the 
accrued  dividends  due  to  the  date  of  lodgment 
in  Court,  that  the  order  should  be  mandatory  in 
form,  and  that  it  should  be  unconditional  and 
complete  in  itself. 

Held — that  the  first  objection  was  untenable, 
as  words  to  the  same  effect  as  in  the  present 
order  had  been  deliberately  inserted  in  an  order 
made  in  the  presence  of  the  bank  in  In  re  Sherwell 
(not  reported)  ;  that  the  effect  of  the  order, 
though  not  mandatory  in  form,  was  to  give  to 
the  bank  the  indemnity  provided  by  sect.  333  of 
the  Lunacy  Act,  1890  ;  and  that  the  order  was 
in  accordance  with  the  settled  practice  in  lunacy, 
which  ought  not  now  to  be  disturbed. 

In  re  Auchinutij  (99  L.  T.  162)  distinguished. 
In  re  Franch  Browne  (  [1894]  3  Ch.  412  ;    63 
L.  J.  Ch.  729  ;   71  L.  T.  365  ;    43  W.  R.  175— 
C.  A.)  applied. 

In  re  Spurling,  [11)09]   1  Ch.   199;  78  L.  J. 
[Ch.  198  ;  99  L.  T.  898— C.  A. 

IV.  VESTING  ORDER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  PROPERTY  AND  CAPACITY  OF  LUNATIC. 

[No  1  ara^raphs  in  this  vol.  ofthe  Digest' 

VI.  MAINTENANCE. 


See  also  Criminal  Law,  No.  1 9  ;  Master 
AND  Servant,  Xo.  26. 

1.  Plaintiff  of  Unsound  Mind — Xo  Next  Friend 
— Inquiry  Whetlier  Competent  to  Retain  Soliei- 
f^,,■_-^ — The  Court  has  jurisdiction,  on  a  proper 
case  being  made  out,  to  direct  an  inquiry  as  to 
whether  a  plaintiff  was,  at  the  date  of  the  writ, 
competent  to  retain  a  solicitor. 

PoMERY  v.  POMERY,  [1909]  W.  N.  158  ;  53  Sol. 

[Jo.  631— Eve,  J. 


See  also  POOR  Law,  II.  (b). 

4.  Criminal  Lunatic  —  Past  Maintenance- 
Claim  bij  the  Treasiirg— Crown  Debt— Statute  of 
Limitations  (21  Jac.  1,  c.  W)—Lu)iatlc  Asylums 
Act,  1853  (16  &  17  Vict.  c.  97),  s.  lOi— Criminal 
Lunatics  Act,  1884  (47  &  48  Vict.  c.  64),  *.  10, 
sub-s.  3— Lunacy  Act,  1890  (53  Vict.  c.  5),*.  116, 
.mb-s.  4  ;  s.  299,  «?/J-s.  1.] — The  effect  of  sect.  10, 
sub-sect.  3,  of  the  Criminal  Lunatics  Act,  1884, 
introducing  by  reference  sect.  104  of  the  Lunatic 
Asylums   Act'    1853,    is   to    create    a   statutory 
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VI.  Ill&intenance—Confinued. 
liability  in  a  criminal  lunatic's  estate  iu  respect 
of  his  past  maintenance  when  detained  in  a 
criminal  lunatic  asylum,  and  being  in  tiie  nature 
of  a  Crown  debt  the  full  amount  thereof  as  from 
the  date  of  the  coming  into  operation  of  the  Act 
of  188i — where  the  claim  extends  so  far  back  as 
that  period — is  recoverable  as  such  against  the 
estate  of  the  lunatic,  and  is  not  limited  by  tlie 
Statute  of  Limitations  to  six  years'  arrears  of 
past  maintenance. 

In  kk  J.,  [IDOy]   1  Ch.  57-t ;  78  L.  J.  Cb.  348  ; 
[100  L.  T.  281— C.  A. 

5.  Money  Found  on  Lunatic — Prirute  Patient 
—Order  to  Seize— Lunacy  Act,  1890(53  &  'A  Vict. 
c.  5),  .v.y.  240,  299.]— Sect.  299  of  the  Lunacy 
Act,  1890,  which  empowers  a  magistrate,  where 
it  appears  to  him  that  a  lunatic,  chargeable  to 
any  union  or  local  authority,  has  property  more 
than  sufficient  to  maintain  his  family,  if  any,  to 
direct  a  relieving  otficer  of  the  union  or  an  officer 
of  the  local  autliority  to  seize  sufficient  money 
to  pay  the  expenses  of  maintenance  and  inci- 
dental expenses  of  the  lunatic,  applies  not 
merely  to  the  case  of  a  pauper  lunatic  but  also 
to  that  of  a  lunatic  who,  having  been  admitted 
as  a  pauper,  is  afterwards  ascertained  to  be 
entitled  to  be  classified  as  a  private  patient,  and 
such  an  order  may  be  made  on  the  application 
of  the  union  or  local  authority  bearing  the 
expense  of  the  maintenance  of  the  lunatic. 

K.  c.  FuLHAM  Guardians.  [1909]  2  K.  B.  504 ; 

[78  L.  J.  K.  B.  1081  ;  101  L.  T.  537  ;  73  J.  P. 

397  ;  7  L.  G.  R.  881— Div.  Ct. 

VII.  CEEDITORS. 

[Ko  paiagraplis  in  1hi.s  vol.  of  the  Tigost.) 

VI II.  BREACH  OF  PROMISE. 

l>"o  paragraj'hs  in  this  vol.  of  the  Digest.) 

IX.  PAUPER  LUNATICS. 
See  PooE  Law,  II.  (b). 

X.  FOREIGN  LUNATICS. 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 
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I.  Disqualification  of  Justices 
II.  Jurisdiction    and    Powers     of 

Justices 351 

III.  Procedure 357 

Y.D. 


IV.  Appeals. 

(a)  To  Quarter  Sessions 
(J)  By  Special  Case 

V.  .Actions  against  Magistrates 

[No  parapiaphs  in  this  vol.  ot  the  Diftest. ' 
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See  also  Animals,  Nos.  6,  7  ;  Criminal 
Law  and  Procedure  ;  Husband 
AND  Wife,  Nos.  50  to  58  ;  Intoxi- 
cating Liquors  ;  Rates.  No.  1  ; 
Revenue,  No.  2  ;  Street  Traffic, 
II.  ;  Tramways,  No.  3. 

I.  DISQUALIFICATION  OF  JUSTICES. 

I.  JJiax  —Suh-scriticr  to  Society  iu  wIio.se  I/Ucre.st 
Proceeding)!  Taken.']  —  Certain  members  of  a 
court  hearing  licensing  appeals  were  subscribers 
to  a  society,  part  of  whose  work  it  was  to  oppose 
the  granting  of  new  licences  and  to  press  for  the 
reduction  of  existing  licences. 

HELD--that  as  they  were  not  members  of  the 
society,  but  merely  subscribers  to  its  funds,  they 
were  not  disqualified  from  acting  as  members  of 
the  Court. 

Qufere  whether  membership  of  such  a  society 
would  amount  to  a  disqualification, 

CtOODALL     r.    BiLSLAND    AND    OTHERS,     [1909] 
[S.  C.  1152  ;  16  Sc.  L.  R.  .555— Ct.  of  Sess. 

II.  JURISDICTION  AND  POWERS  OF  JUS- 
TICES. 

See  also  Criminal  Law,  No.  63  ;  Master 
AND  Servant,  No.  105  ;  Waters, 
No.  10. 

2.  Appearance  of  Defendant  by  Counsel — Offence 
Punishable  Summarily  —  Decision  to  Convict — 
Proof  (f  Previous  Convictions — Identity  —  War- 
rant to  Compel  Defendant  to  Appear — Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  «.  13.] 
— Where  a  defendant  has  been  summoned  before 
justices  in  respect  of  an  offence  punishable  on 
summary  conviction,  and  has  appeared  by  counsel 
or  attorney  but  not  personally,  and  the  justices 
have  heard  the  case  and  decided  to  convict,  they 
have  no  power  to  issue  a  warrant  for  the  arrest 
of  the  defendant  in  order  that  he  may  be  pro- 
duced in  Court  and  identified  for  the  purpose 
of  proving  previous  convictions  alleged  by  the 
prosecution. 

R.  r.  Thompson,  [1909]  2  K.  B.  614 ;  78  L.  J. 

[K.  B.  1085  ;  100  L.  T.  970  ;  73  J.  P.  403  ;  25 

T.L.R.  651  ;  7  L.  G.  R.  979— Div.  Ct. 

3.  Warrant— Power  of  Withdrawal — Manda- 
mus.]— A  warrant  was  granted  by  a  magistrate 
for  the  arrest  of  a  Mrs.  C.  and  two  other 
persons  for  conspiring  to  abduct  a  child  of 
Mrs.  C.'s  out  of  the  custody  of  its  appointed 
guardian.  The  warrant  was  never  executed 
against  Mrs.  C.  because  of  her  absence  abroad, 
but  the  two  others  were  arrested  and  tried,  and 
one  of  them  was  convicted.  On  an  application 
to  the  magistrate  to  withdraw  the  warrant 
against  Mrs.  C.  he  declined  to  do  so. 

Held,  on  the  facts — that,  assuming  the  magis- 
trate had  power,  iu  the  exercise  of  his  discretion, 

13 
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II.  Jurisdiction  and  Powers  of  Justices — Con- 
tinued. 
to  withdraw  the  warrant,  he  had  exercised  his 
discretion  judicially. 

Held  also,  y^^/- Darling,  J.  (and,  semble,  ]jer 
Alverstone,  L.C.J.)  —  that  the  King's  Bench 
Division  has  power  to  issue  a  maiidatiiux  ordering 
a  magistrate  to  withdraw  a  warrant  if  it  is  plain 
that  he  has  granted  it  for  the  arrest  of  a  person 
for  something  which  is  not  an  offence  and  for 
which  the  person  could  not  be  convicted. 

Sed'  qutere,  whether  a  magistrate,  unless  so 
ordered,  has  power  to  withdraw  a  warrant  when 
once  he  has  granted  it. 

R.  V.  Grossman,  98  L.  T.  7(50  ;  72  J.  P.  250 ;  24 
[T.  L.  K.  517  ;  21  Cox,  C.  C.  605— Div.  Ct. 

4.  Licensing — 3Ju.iic  Licence — Time  For  Ajjpli- 
cafion — General  Annual  Licensing  Meeting  or  any 
Special  Session — Oldham  Boronqh  Luprorement 
Act,  1865  (28  &  29  Vict.  c.  cccxi.),  s.  227.]— A 
local  Act  provided  that  no  house  should  be  used 
for  public  entertainment  without  a  licence  from 
the  ]ustices  for  tlie  borough,  and  that  the  justices 
might  grant  such  licences  at  any  special  session 
convened  by  fourteen  days'  previous  notice. 

Held — that  the  justices  had  no  right  to  lay 
down  a  rule  that  applications  for  these  licences 
must  be  made  only  at  the  general  annual  licensing 
meeting. 

R.  V.  Oldham  TiiCENSiNG  Justices,  Ex  parte 
[Mellor,    101    L.  T.    430;    78    J.   P.    390— 

Div.  Ct. 

5.  Hmhand  and  Wife — Enforcement  of  Order 
for  Payment  of  Weekly  Sam.  to  Wife — Imprison- 
ment—Bastardy Laics  Amendment  Act,  1872  (35 
&  36  Vict.  c.  65),  s.  4 — Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),*.  U'—Summary  Juris- 
diction (^Married  Women^  Act,  1895  (58  &59  Vict. 
c.  39),  s.  9.] — \^'here  an  order  has  been  made 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  that  a  husband  shall  pay 
a  weekly  sum  to  his  wife,  sucli  order  may  be 
enforced  by  an  order  of  imprisonment,  in  default 
of  sufficient  distress,  without  proof  that  the 
husband  had  the  means  to  pay  the  sum  in  respect 
of  which  he  has  made  default. 

R.  V.  Richardson  and  Others,  Justices,  Ex 
[parte  Sherry,  [1909]  2  K.  B.  851  ;  101 
L.  T.  541  ;  73  J.  P.  434  ;  25  T.  L.   E.  711— 

Div.  Ct. 

6.  Obstructing  Footway — "  E.ctenuating  Cir- 
cumstances'^— Probation  of  Offenders  Act,  1907 
(7  Edw.  7,  c.  17),  s.  1,  (1).] — On  an  informa- 
tion laid  by  the  police  against  the  respondent  for 
placing  a  stall  on  the  footway  of  a  certain  street 
contrary  to  the  provisions  of  a  local  Act,  it  was 
proved  that  the  stall  projected  over  the  footway 
about  16  inches,  tliat  in  the  same  street  there 
were  other  stalls  iirojecting  over  the  footpath 
causing  more  obstruction  than  the  respondent's 
stall ;  and  that  no  proceedings  had  been  insti- 
tuted against  the  owners  of  those  other  stalls. 
The  justices  dismissed  the  information  under  the 
provisions  of  sect.  1,  sub-sect.  1  of  the  Probation 


of  Offenders  Act,  1907,  owing  to  the  extenuating 
circumstances  under  which  the  offence  was 
committed. 

Held — that  there  were  extenuating  circum- 
stances, and  that  the  justices  were  therefore 
justified  in  dismissing  the  information. 

Dunning  r.  Trainer,  101  L.  T.  421  ;  73  J.  P. 
[400  ;  25  T.  L.  R.  658  ;  7  L.  G.  R.  919— Div.  Ct. 

7.  Appreliended  Breach  of  the  Peace — Recog- 
nizances to  be  of  Good  Behaviour.] — An  informa- 
tion was  laid  against  a  defendant  alleging  that 
he  intended  to  lead  a  procession  through  the 
streets  of  Liverpool  on  a  certain  day,  that  the 
consequence  of  his  having  on  a  previous  occasion 
led  a  similar  procession  through  the  streets  had 
been  a  breach  of  the  peace,  riot,  and  damage  to 
property,  and  that  the  informant  apprehended 
that  similar  consequences  would  ensue  again, 
and  praying  that  the  defendant  be  ordered  to 
find  sureties  to  keep  the  jieace  and  to  be  of  good 
behaviour.  The  magistrate  issued  a  warrant, 
upon  which  the  defendant  was  arrested  and 
brought  before  him  on  the  day  prior  to  that  on 
which  the  procession  was  intended  to  be  held. 
The  magistrate  then  granted  a  series  of  adjourn- 
ments during  which  the  defendant  was  liberated 
on  his  own  recognizances  and  those  of  two  sure- 
ties, and  ultimately  some  weeks  after  the  day  in 
question  had  passed  ordered  the  defendant  to 
enter  into  his  own  recognizances  for  twelve 
months  to  keep  the  peace  and  be  of  good 
behaviour  or  in  the  •alternative  to  be  imprisoned 
for  four  months. 

Held — that  in  the  circumstances  the  magis- 
trate had  jurisdiction  to  make  the  order  although 
the  date  of  the  intended  procession  had  passed. 

R.  r.  Little  and  Dunning,  Ex  parte  Wise, 
[74  J.  P.  7  ;  26  T.  L.  R.  8— Div.  Ct. 

8.  ImJictaMe  Offences — Magistrates'  Order — 
Sending  Forward  for  Trial — Certiorari.] — The 
order  made  by  the  magistrates  upon  a  magis- 
terial investigation  as  to  an  indictable  offence, 
sending  forward  an  accused  person  for  trial  is 
not  an  order  within  the  rule  that  enables  magis- 
trates' orders  to  be  brought  up  and  enquired  into 
upon  certiorari  by  the  King's  Bench  Division. 

B.    (^Blakeney)    v.    Ju.^tices    of   Boi<conimon 
([1894]  2  Ir.  R.  1.58)  followed. 
R.  (Hastings)  v.  Justices  of  Co.  Galway, 
[43  I.  L.  T.  185— Div.  Ct.,  Ireland. 

9.  Adjournment — Criminal  Prosecution  for 
Assanlt— Adjournment  of  Criminal  Proceedings 
Pending  Determin<ifion  of  Civil  Action — Legal 
Exercise  of  Magistrates'  '•Discretion''''  to  Ad- 
journ.]— A  criminal  prosecution  at  the  suit  of  a 
head  constable  was  brought  against  M.  for  an 
alleged  assault  on  Sergeant  C.  and  Constable  B. 
in  the  execution  of  their  duty.  Previous  to  the 
issue  of  the  summons  the  defendant's  solicitor 
wrote  to  C.  and  P>.  threatening  a  civil  action  for 
damages  for  assault  arising  out  of  the  same 
transaction  ;  and  at  the  date  of  the  summons 
coming  on  for  hearing  a  writ  for  damages  had 
been  actually  issued.  'I'he  defendant's  solicitor 
on  the  hearing  of  the  summons  asked  for  an 
adjournment  on  the  ground  that  a  decision  in 
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IF.  Jurisdiction  and  Powers  of  Justices — (hn- 

1 1  nurd, 
the  criminal  proceediiicjs  niij^lit  iiiHuence  the 
civil  action.  The  magistrates  upon  this  ground 
granted  an  adjournment  for  two  montlis,  inti- 
mating they  would  grant  a  further  adjournment 
if  the  civil  action  was  not  then  concluded. 

Held — that  the  magistrates  were  wrong  in 
adjourning  upon  such  a  ground  ;  that  such  a 
ground  was  extraneous  to  the  case  before  them, 
and  was,  therefore,  not  a  legal  exercise  of  their 
discretion. 

R.  (Deeny)  (-.Justices!  of  Tyrone.  [IDOD]  2 
[I.  K.  400  ;  43  I.  L.  T.  72— Div.  Ct.,  Ireland. 

III.  PROCEDURE. 

10.  Irirqulavity  in  Form  of  Summons — Cruflty 
to  Animals  Art,  1849  (12  &  13  Vict,  t:  92),  s.  2— 
Summarij  Junsdicthm  Act,  1848  (11  &  12  Vict. 
c.  43),  s.  10.] — When  a  summons  is  issued  under 
the  Cruelty  to  Animals  Act,  1849,  the  justices 
cannot  decline  to  proceed  simply  because  tlie  sum- 
mons is  irregular  in  form.  They  should  hear  the 
evidence,  and,  when  they  have  done  so,  they 
should  then  make  up  their  minds  as  to  what 
offence  under  the  summons  has  been  proved. 

Johnson  r.  Needham,  [1909]  1  K.  B.  626  ;  78 

[L.  J.  K.  B.  412  ;  100  L.  T.  493  ;  73  J.  P.  117  ; 

2.5  T.  L.  R.  245— Div.  Ct. 

11.  Offence  Pnnisliahle  ivit/i  more  than  Three 
Mouths'  Imprisonment— Not  Apparent  on  Face 
of  Information — Right  to  Trial  hi/  Juri/ — Omis- 
sion hy  Justices  to  Give  Statvtori/  Warniny — 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  s.  17.] — Where  a  person  is  charged  before 
the  magistrates  at  petty  sessions  with  an  offence 
in  respect  of  which,  on  summary  conviction,  he 
may  be  imprisoned  for  a  term  exceeding  three 
months,  such  person  is  entitled  to  claim  to  be 
tried  by  a  jury.  Justices  are  not  bound,  before 
the  charge  is  gone  into,  to  warn  the  accused  as 
to  his  right  to  elect,  unless  it  appear  upon  the 
face  of  the  information,  that  the  offence  charged 
is  punishable  with  more  than  three  months' 
imprisonment,  but  when,  during  the  hearing  of 
the  case,  evidence  is  given  which  makes  the 
charge  become  such  an  offence,  it  at  once 
becomes  the  duty  of  the  justices  to  give  the 
statutory  warning. 

R.  r.  Beesby  and  Another,  Justices,  etc., 
[and    Dugdale,   Recorder   of  Birming- 
ham, [1909]  1  K.  B.  849  :  78  L.  J.  K.  B.482  ; 
100  L.  T.  486 ;  73  J.  P.  234  ;  2:")  T.  L.  R.  337  ; 
53  Sol.  Jo.  289— Div.  Ct. 

12.  Jllness  of  Mayistrate  in  Course  of  Proceed- 
ings — Re-hearing  before  Different  Mayistrate — 
Evidence — Reading  over  Depositions.] — In  the 
course  of  proceedings  against  certain  defendants 
for  conspiracy,  in  which  a  number  of  sittings 
had  been  held  and  a  large  number  of  witnesses 
had  been  examiiu'd,  the  magistrate  before  whom 
the  jiroceedings  were  pending  broke  down  in 
health,  so  that  it  became  impossible  for  him  to 
continue  the  hearing.  Another  magistrate  sat  to 
take  the  hearing,  and  he  proposed  that  the 
witnesses   who     had    already    been     examined 


should  be  recalled  and  their  depositions 
read  over  to  them,  and  that  they  should  be 
allowed  to  correct  the  depositions  where  they 
were  wrong,  with  liberty  to  counsel  for  the 
|)rosecution  and  for  the  defence  further  to 
examine  and  emss-exaniine  those  witnesses. 
The  defendants  objected  to  this  course,  and 
claimed  that  the  witnesses  should  be  examined 
and  cross-e.xamined  rf^  novo. 

Held  -  that  there  was  nothing  in  law  to  pre- 
vent the  magistrate  taking  the  course  he  pro- 
posed ;  and  that  he  should  exercise  his  discretion 
as  to  allowing,  in  any  particular  case,  any 
witness  to  be  examined  in  a  particular  way,  or 
as  to  postponing  the  reading  of  any  witness's 
cross-examination  till  he  should  be  interrogated 
in  the  first  instance  on  passages  in  his  former 
evidence. 

Ex  PARTE  BOTTOMLEY  AND   OTHERS,  [1909]  2 

[K.  B.  14  ;  78  L.  J.  K.  B.  547  ;  100  L.  T.  782  ; 

73  J.  P.  L'4C.  ;  25  T.  L.  It.  371— Div.  Ct. 

13.  Criminal  Proceedings  —  Preliminary  Ex- 
amination Before  Justices —  Witncsxes  for  the 
Defence.'\ — On  the  initial  stage  of  criminal  pro- 
ceedings before  justices,  wit  nesses  for  the  defence 
should  be  encouraged  to  give  their  evidence. 

R.  r.  Nicholson,  73  J.  P.  347— C.  C.  A. 

14.  One  Summons  Charging  Cruelty  to  Four 
Animals — Four  Convictions — Cruelty  to  Animals 
Act,  1849  (12  &  13  Vict.  c.  92).]— The  defendant 
was  charged  in  one  summons  under  the  Cruelty 
to  Animals  Act,  1849,  with  cruelly  ill-treating 
four  ponies  by  having  between  March  20th  and 
April  6th,  1909,  supplied  them  with  unsuitable 
food.  He  was  not  informed  when  he  appeared 
that  he  had  to  answer  more  than  one  charge, 
nor  did  he  know^  till  the  justices,  after  having 
heard  the  case,  returned  into  Court  that  he  was 
to  be  convicted  of  more  than  one  offence.  The 
justices  having  convicted  the  defendant  of  an 
offence  in  respect  of  each  of  the  four  ponies,  and 
imposed  a  fine  in  respect  of  each  : 

Held — that  three  of  the  convictions  must  be 
quashed. 

R.  r.  Rawson,   [1909]   2  K.  B.  748;  101  L.  T. 

[463  ;  sub  nom.  R.  c.TkAFFORD-Rawson,  ETC.; 

78   L.  J.  K.  B.  1156  ;  73  J.  P.  483  ;    sub  nom. 

11.    V.    Trafford-Lawson    and    Others, 

Justices,  25  T.  L.  R.  785— Div.  Ct. 

15.  Jiias — Record  if  Previous  Conviction.] — 
In  this  case  a  rule  had  been  granted  for 
certiorari  to  bring  up  and  quash  a  conviction 
for  exceeding  the  speed  limit  under  sect.  9  of  the 
Motor  Car  Act,  1903,  on  the  ground  that  the 
justices  showed  bias.  The  apjilicant  had  stated 
in  his  affidavit  that  during  the  hearing  of  the 
summons  two  of  the  justices  had  open  before 
them  a  book  containing  a  record  of  the  appli- 
canfs  previous  convictions.  The  applicant  stated 
that  those  two  justices  showed  a  considerable 
amount  of  animation  aiul  feeling,  repeatedly 
interrupting  the  proceedings  with  remarks  whicli 
showed  that  they  were  {)reo('cui)ied  with  evidence 
not  before  the  Court,  and  that  they  accused  the 
applicant's  solicitor  of  misleading  the  Court. 
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III.  Procedure — Continued. 

On  its  appealing  that  at  the  hearing  the 
applicant  had  given  evidence  of  a  previous  con- 
viction against  him,  stating  that  though  on  that 
occasion  he  had  been  driving  a  30  horse-power 
engine  (and  not  an  8  horse-power  engine  as  on 
this  occasion)  the  evidence  a^'ainst  him  was 
precisely  the  same,  that  he  had  driven  his  car 
220  yards  in  fifteen  seconds,  i.e.,  at  thirty  miles 
an  hour,  and  that  the  justices  were  under  the 
impression  that  the  applicant's  solicitor  had 
denied  a  previous  conviction,  the  rule  was 
discharged. 

E.  V.  Spabks  and  Others,  Justices,  73  J.  P. 

[485— Div.  Ct. 

16.  Service  of  Summu/is — Reasunahle  'Time 
hetiveen  Service  and  Hearing — Question  of  Fact 
— SummarTi  Jurisdiction  Act,  1848  (11  A:  12  Vict. 
c.  43),  ss.  1,  2.]— On  April  30th  a  constable  told 
C,  who  was  a  chauffeur,  that  he  would  be 
summoned  for  driving  a  motor  car  contrary  to 
sect.  1  of  the  Motor  Car  Act,  1903,  on  that  date. 
On  May  2nd  C.  left  liis  lodgings  at  Newtown, 
taking  his  motor  car  to  Coventry  un  his  master's 
business.  Before  leaving  he  told  his  landlady 
to  take  in  the  summons  if  it  came  for  him.  On 
May  4th,  the  summons,  returnable  on  May  7th, 
was  left  with  his  landlady,  and  on  May  7th  he 
was  convicted  in  his  absence  and  without  his 
knowledge  of  an  offence  under  sect.  1  of  the 
Motor  Car  Act,  1903.  On  May  9th  C.  returned 
to  Newtown.  It  appeared  that  the  justices  were 
under  the  impression  that  the  summons  had 
actually  reached  C. 

The  Court  made  absolute  a  rule  for  certiorari 
to  bring  up  and  quash  the  conviction  on  the 
ground  that  if  the  justices  had  known  that  the 
summons  did  not  reach  C.  they  might  well  have 
formed  a  different  conclusion  as  to  whether  there 
had  been  a  reasonable  time  between  the  service 
and  the  hearing  of  the  summons. 

K.  t:  Anwyl  and  Others,  Justices,  Ex  parte 
[COOKSON,  73  J.  p.  485— Div.  Ct. 

17.  Bias — Form  of  Order — Omission  of  Words 
"  Without  Hard  Labour" — Ordering  Imprison- 
ment as  Altertiatire  without  adding  '•  (/"  Fine  not 
Sooner  Paid" — Discretion  in  Granting  Certio- 
rari.]— The  King's  Bench  Division  in  Ireland 
will  not  grant  a  certiorari  to  bring  up  and  quash 
a  decision  of  the  justices  on  the  ground  of  bias 
unless  there  is  some  reasonable  evidence  of  a 
real  likelihood  of  bias ;  a  mere  probability  of 
bias  is  not  sufficient. 

In  an  order  directing  imprisonment  in  default 
of  payment  of  a  fine,  it  is  not  necessary  to  say 
such  imprisonment  is  "  without  hard  labour,"  as 
this  is  implied  by  omitting  such  words. 

Where  justices  have  ordered  imprisonment  in 
default  of  payment  of  a  fine,  and  have  omitted 
to  include  the  words  "  unless  such  fine  be  sooner 
paid,"  the  Court  will  exercise  their  discretion  on 
an  application  for  a  certiorari  to  quash  such 
order  because  of  such  omission,  and  will  take 
into  consideration  all  the  circumstances  of  the 
case. 

K.  (Tave>er)   '•.  Justices   ok    Tyrone,    43 
fl,  L.  T.  262— Div.  Ct.,  Ireland, 


18.  Absence  of  Members  of  Court  during  Part  of 
Case — Decision — Validity.] — Certain  members 
of  a  Court  hearing  licensing  appeals  were  absent 
during  a  considerable  portion  of  a  case,  but  took 
part  in  its  decision. 

Held — that  the  decision  was  thereby  rendered 

null,   and   that   it   could   not  be   validated    by 

deducting  the  votes  of  the  disqualified  members. 

Goodall  v.  Bilsland  and  Others,   [1909] 

[S.  C.  1152  ;  46  Sc.  L.  R.  555— Ct.  of  Sess. 

IV.  APPEALS. 

(a)  To  Quarter  Sessions. 
See  also  I'OOR  Law,  No.  11. 

19.  Costs — Practice — No  Appearance  by  Re- 
spondent— Discretion  of  Ju.stices — Quaiier  Ses- 
sions Act,  1849  (12  *:  13  Vict.  c.  45),  s.  5.]— The 
Court  will  not  interfere  with  the  discretion  of 
Quarter  Sessions  in  refusing  to  award  costs  to  a 
successful  appellant  under  sect.  5  of  the  Quarter 
Sessions  Act,  1849,  if  that  discretion  has  been 
exercised  judicially. 

R.  r.  Nottinghamshire  Justices.  Ex  parte 
[Pitney,  73  J.  P.  183— Div.  Ct. 

20.  Practice  on  Appeal — Respite — Waiver  of 
Preliminarg  Objections.']  —If  respondents  to  an 
appeal  at  Quarter  Sessiuns  apply  for  a  respite, 
they  do  not  thereby  waive  their  right  to  take 
certain  preliminary  objections  which  go  to  the 
root  of  the  Court's  jurisdiction  to  hear  the 
appeal. 

So  held  as  to  an  objection  that  in  a  rating 
appeal  there  had  been  no  sufficient  complaint  to 
the  assessment  committee  prior  to  the  notice  of 
appeal. 

Decision  of  Div.  Ct.  (77  L.  J.  K.  B.  816  ;  98 
L.  T.  647;  72  J.  P.  365;  6  L.  G.  R.  817) 
reversed  on  this  point. 

Rhondda  Valley  Breweries  Co.  v.  Ponty- 

[PRIDD    Union    Assessment    Committee, 

[1909]  1   K.  B.  652  :  78  L.  J.  K.  B.  432  ;  100 

L.    T.    587  ;  73  J.   P.   177  ;    53  Sol.  Jo.  242 ; 

7  L.  G.  R.  428— C.  A. 

(b)  By  Special  Case. 

21.  Notice  of  Appeal — Form.] — The  notice  of 
appeal  from  the  decision  of  a  court  of  summary 
jurisdiction  by  way  of  case  stated  need  not  state 
on  the  face  of  it  that  the  appellant  is  going  on 
with  the  appeal. 

Form   given   in    Short    and    Mellor's  Crown 

Office    Practice   (2nd   ed.,  p.   628)    and    Oke's 

Magisterial  Formulist  (8th  ed.,  p.  53)  approved. 

Provincial    Motor    Cab   Co.    v.   Dunning, 

[1909]  2  K.  B.  .599  ;  78  L.  J.  K.  B.  822  ;  101 

L.  T.  231  ;  73  J.  P.  387;  25  T.  L.  R.  646  ;  7 

L.  G.  R.  765— Div.  Ct. 

22.  Practice  —  Form  of  Case  Stated  —  Facts 
Found — Evidence — Summary  Juri.^diction  Act, 
1857  (20  &  21  Vict.  c.  43),  s.  2.]— Cases  stated  by 
justices  must  set  forth  the  facts  found,  and  not 
merely  the  evidence.  In  future  the  Court  will 
send  back,  without  allowing  costs,  cases  in  which 
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V.  Appeals — Cont'nivcd. 
the  evidence  is  set  out  instead  of  the  facts  being 
found. 

Star  Tea  Co.  r.  Neale,  [190!)]  VV.  N.  200— C.  A. 

23.  Coitp  Stated — Dltappearun/'f  of  Dpfcndant 
—  Ini/wttxibiliti/  of  Strricfi  —  Ji/rixdiction  of 
Xing'x  Bench  to  Hear  Cane  Stated  in  Ah.te/iee  of 
Service — Summary  Juri.tdiction  Act,  IS.")?  (20  &; 
21  Vict.  c.  43),  s.  2.] — Magistrates  dismissed  a 
summons  and  at  the  request  of  the  plaintiff 
stated  a  case  for  the  opinion  of  the  King's 
Bench  Division.  The  defendant  immediately 
afterwards  disappeared,  and  it  became  impos- 
sible to  serve  him  with  notice  of  appeal  and  copy 
of  caee  stated  as  provided  in  sect.  2  of  the 
Summary  Jurisdiction  Act,  18.")7,  but  these  docu- 
ments were  served  on  the  solicitor  who  had 
appeared  for  him  before  the  magistrates. 

Held — that  where  the  non-service  of  notice  of 
appeal  and  copy  of  case  stated  on  defendant 
pei-sonally  is  due  to  the  defendant's  own  act  in 
leaving  the  country,  a  service  of  these  documents 
on  the  solicitor  who  appeared  for  him  at  petty 
sessions  will,  in  the  circumstances,  be  sutticient, 
and  that  the  King's  Bench  Division  has  juris- 
diction to  hear  and  adjudicate  on  such  case 
stated. 

Clarke  r.  McGuire,  [1909]  2  1.  R.   681  ;  43 
[I.  L.  T.  .52— Div.  Ct.,  Ireland. 

V.  ACTIONS  AGAINST   MAGISTRATES. 

[Xo  i)aragnqihs  in  this  vol.  of  the  Digest.) 


MAIN    ROADS. 

See  Highways. 


MAINTENANCE. 

See     ACTIOX,    ;      BASTARDY  ;      HUSBAND 

AND     Wife  ;      Lunatics  ;      Poor 
Law  ;    Wills. 


MALICIOUS   DAMAGE. 

See  Criminal  Law. 


MALICIOUS    PROSECUTION 
AND    PROCEDURE. 

See  Dependencies.  No.  28. 


MANDAMUS. 

See  Crown  Practice. 


MANITOBA. 

See  Dependencies  and  Colonies. 

MANOR. 

See  Copyholds  and  Manors. 

MANSLAUGHTER. 

See  Crlminal  Law  and  Procedure. 

MARGARINE. 

See  Food  and  Druos. 

MARINE    INSURANCE. 

See  Insurance. 

MARITIME    LIENS. 

See  Shipping  and  Navigation. 


MARKET  GARDENS. 

See  Agriculture. 


MARKETS    AND    FAIRS. 

I.  In  General         .... 

II.  Tolls 

III.  Hawkers 

[No  iur.igmi)hs  in  this  vol.  of  the  Digest.] 
I.  IN  GENERAL. 

1.  Market  Xot  Limited  by  Metes  and  Boundx — 
Ed-tent  —  Xeio  Streets  Made  under  Statutory 
Authority  —  Dedication  —  Market  lliyhtx  — 
Metropolix  Improrement  [Additionul  Thorouqh- 
fare.H)  Act,  1840  (3  A:  4  Vict.  c.  87),  .«.  20— 
Whiteehapel  and  Ilolhorii  Improrement  Act, 
1865  (28  &  29  Vict.  c.  iii.),  s.  16.]— An  ancient 
manor  market  for  hay  and  straw,  which  wa.s 
without  metes  and  bounds,  was  held  in 
the   parish   of  Whitechapol,     The  market  was 


col. 
.  362 

.  363 

.  363 


363 


MAEKETS   AND   FAIRS. 


364 


T.  In  General — Continued. 

held  in  High  Street,  and  for  many  years  the 
market  carts  had  stood  in  some  of  the  adjoining 
streets  when  High  Street  was  overcrowded.  In 
1810  and  18(55  two  statutes  were  passed  authoris- 
ing a  public  body  to  make  three  new  streets 
running  into  High  Street,  and  both  those  statutes 
j)iovided  that  all  the  land  wliich  should  be  laid 
open  into  the  streets  should  form  part  of  the 
streets  and  shoukl  be  used  by  the  public  accord- 
ingly. One  of  the  new  streets  was  a  widening 
and  extension  of  an  old  street  which  adjoined 
High  Street,  and  the  others  were  either  in 
whole  or  in  part  new  streets  constructed  on  land 
which  had  before  then  been  private  property. 
Since  the  new  streets  were  made  carts  attending 
the  market  were  placed  therein.  In  an  action 
by  hay  and  straw  salesmen  for  a  declaration  of 
their  right  to  use  the  new  streets  adjoining  High 
Street  for  the  purposes  of  the  market : — 

Held — that  it  was  the  right  of  every  salesman 
to  be  in  the  adjoining  streets,  subject  to  the 
orders  of  the  proper  authority,  when  High  Street 
was  full. 

Decision  of  C.  A.  (77  L.  J.  K.  B.  347  ;  97  L.  T. 
599  ;  71  J.  P.  48(1  ;  23  T.  L.  R.  759  ;  24  T.  L.  R. 
148;  (J  L.  G.  R.  180  ;  [1908]  1  K.  B.  115) 
aftirmed. 

Mayor,  etc.,  of  Stepney  r.  Gingell,  Son  and 
[FOSKETT,  Ld.,  [1909]  A.  0.  245;  78  L.  J. 
K.  B.  (J73  ;  100  L.  T.  ti29  ;  73  J.  P.  273 ;  25 
T.  L.  R.  411  ;  53  Sol.  Jo.  356  ;  7  L.  G.  R.  013 

— H.  L. 

II.  TOLLS. 

2.  Sale  of  Coal  Outside  Market — Neeeasity  for 
Licence — Interpretation  of  Local  Act — Bradford 
Corporation  Act,  1866  (29  &  30  Met.  c.  ccxxii.), 
.V.V.  41,  44,  and  Srhcd.  B.] — The  respondent  was 
summoned  for  exposing  coal  for  sale  in  a  road  in 
a  borough  without  licence  from  the  corporation. 
A  local  Act  imposed  a  penalty  on  any  i)erson  ex- 
posing for  sale  from  door  to  door  without  a 
licence  any  article  in  respect  of  the  sale  of  which 
in  any  market  a  toll  was  authorised.  The  Act 
authorised  the  corporation  to  take  a  toll  (inter 
alia)  as  follows  : — "  Hay  and  straw.  For  every 
cartload  of  hay  straw  grass  vetches  or  other 
article  commodity  or  thing  exposed  for  public  sale 
if  drawn  by  one  horse  or  other  beast,  per  day 
id.'' 

Held — that  coal  was  not  included  in  the 
general  words  "  other  article  commodity  or 
thing,"  and  that  therefore  the  respondent  had 
committed  no  offence. 

Johnson  v.  Atkinson,  101  L.  T.  637  ;  73  J.  P. 
[510 ;  7  L.  G.  R.  1134— Div.  Ct. 

III.  HAWKERS. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 
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Master  and  Servant — Co  nf  inn  id. 

I.  Liability  ok  Masteii  I'ou  iN.iuitY 

TO  Seuvaxt — Conthnit'd.  coi,. 

1.    L'luh'r     W'orkmi'u'.t     ('oiii//«'iis<i/ioit 
Acts,     1897  —  I'.'Oe  —  Contiiiiii'il. 
(./"")  On,  in  or  about — Ciutfiiiufd. 
{•2)  Jiit'ihUiKix  {Statutiirij). 

(A)  ('oii.itriiction  and 

llrintir     .         .  37G 
[No  paragnijilis  in  tins  vol.  ol  tlie  Digest.] 

(B)  E.vcredhiiimf>'pt  a  76 
(No  paragraphs  in  this  vol.  of  the  Digest.] 

(Cj   Scilffold'uKj  .   :?76 

[No  paragra)  hs  in  tliis  vol.  ot  the  Digest.) 

(3)  Engineering  Work      .  376 
(No  jiaragraphs  In  this  vol.  of  the  Digest.) 

(4)  Factorg. 

(A)  Dock,        W'/iurf] 

Quag       .         .  376 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(B)  Warehonxe,  Ma- 

chlnerg.  Plant, 
etc.  .         .         .  37C> 
(No  paragraphs  in  tliis  vol.  of  the  Digest.) 

(.l)  Mine  ....    376 
(No  paragraphs  in  this  vol.  of  the  Digest.) 

(6)  lidilwag     .         .  .  376 

(No  paragrai)hs  in  this  vol.  of  the  Digest.] 

(k')  Out  of  and  in  the  Course  of 

Enii)loymcnt  .  .  .  376 
(/)  Practice. 

(1)  Ap/iealx      and      Xcio 

'/rials     .  .  .  382 

(2)  (Wf.'<  ....  383 

(3)  A rhit ration  .  .  383 
(»0  Redemption  of  Paj'nient  .  384 
(/O  Registration  of  Agreeuient  .  384 
(d)  Reviewing  Award  .  .  38.5 
(jj')  Serious  and  Wilful  Jliscon- 

duct  ....  388 

(<7)  Undertakers  .         .  38!t 

(r)  Workman  ....  391 
(.s)  Contracting  Out  .  .  .  394 
(t)  Surgical  Operations  .  .  395 
(?/)  iTidustrial  Disease  .         .  397 

2.  Under  Enijiloger.i''   Liahilitg  Act, 

1880 398 

3.  Apart  from   ]] 'or  km  en's  Compeiuta- 

tion  and    Emploger-s'    Liahilitg 
Acts 399 

II.  Liability  of  Master  for  Injury 
BY  Servant  :  Scope  op  Autho- 
rity        400 

Til.  Contracts  between  Master  and 
Servant  not  Relating  to  Per- 
sonal Injuries    ....  401 

IV.  Dismissal 402 

V.  Wages  :  Truck  Acts       .        .        .  404 

(No  paragraphs  in  this  vol.  of  the  Digest.) 

VI.  Seduction  of  Servant  .        .  404 

(No  paragraphs  in  this  vol.  of  the  Digest.] 


COL. 

VII.    Al'I'RENTICES 401 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

,SVv     al.to     AftENCY  ;       CRIMINAL      Law, 
No.  4.">  ;    l';i)UCATIoN,  No.  11. 

I.  LIABILITY  OF  MASTER  FOR  INJURY 
TO    SERVANT. 

1.    Undir      Workmen's     Compensation 
Acts,    1897—1906. 

See  also  SHIPPING.  No.  33. 
(a~)  Accident. 

See  also  I.,  1  (/•■),  and  No.  93,  infra. 

1.  Accident  Happening  Ahroad — Workmen  s 
Compensation  Act,  19(16'  ((!  Edw.  7,  e.  .58), 
ss.  1,  7.] — A  fitter  in  the  employment  of  the 
appellant  coin{)any  was  sent  by  them  to  Malta 
to  work  for  them  in  the  construction  of  a  break- 
water. While  in  Malta  he  was  fatally  injured 
bj'  an  accident  arising  out  of,  and  in  the  coarse 
of,  his  employment.  His  widow  claimed  com- 
(lensation  uniler  the  Workmen's  Compensation 
Act,  1906. 

Held— that  the  claimant  was  not  entitled  to 
claim  compensation,  inasmuch  as  the  deceased 
workman  tlid  not  come  within  the  limited  class 
of  persons  to  whom  the  Workmen's  Compensa- 
tion Act,  190(),  applies  in  the  case  of  accidents 
happening  outside  the  United  Kintrdom. 

ToMALiN  r.  Pearson  and  Son,  Ld.,  [1909]  2 

[K.  B.  61  :  78  L.  J.  K.  H.  863  ;   100  L.  T.  685  ; 

25  T.  L.  R.  477— C.  A. 

2.  Illness  Uesultingfroni  Accident — Proper  lest 
of  Liahilifi/  —  Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— The  applicant, 
while  em{)loyed  in  the  respondents'  collierj',  was 
injured  by  a  stone  falling  on  his  knee.  It  was  a 
cold  day,  and  the  ai)j)licant  could  only  get  home 
slowly  and  with  ditiicnlty.  Chest  trouble  and 
pneumonia  supervened,  anil  in  an  application 
for  compensation  medical  evidence  was  given 
that  the  applicant  suifered  from  bronchitis  anil 
chronic  asthma  and  was  unable  to  work.  The 
county  court  judge  found  that  the  applicant's 
condition  was  not  the  natural  result  of  the 
accident. 

Held — that  the  test  was  not  whether  the 
applicant's  condition  was  a  natural  result  of  the 
accident,  but  whether  it  was  a  result  of 
the  accident  in  the  sen.se  that  it  was  occasioned 
by  the  applicant's  debilitated  condition  imme- 
diately after  the  accident. 
YSTRADOWEN     COLLIERY'     Co.    r.    GRIFFITHS, 

[19091  2  K.  B.  533  ;  78  L.  J.  K.  B.  1044  ;  100 
L.  T.  869  ;  25  T.  L.  R.  622— C.  A. 

3.  Sun.stroke  —  Workmen' s  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— The  applicant,  an 
ordinary  seaman,  while  engaged  in  painting  the 
vessel  when  she  was  lying  at  a  port  on  the  coast 
of  Mexico,  was  incapacitated  by  sunstroke. 

Held — that  his  injury  arose  by  accident 
within   the   meaning   of   the   Workmen's    Com- 


367 


MASTER   AND   SERVANT. 


368 


I.  Liability  of  Master  for  Injury  to  Servant — 

Cont  hived. 

pensation  Act,  1906,  and  that  he  was  entitled  to 
compensation. 

Morgan  r.  Owners  op  Steamship  Zenaida, 
[25  T.  L.  R.  446— C.  A. 

4.  Strain — Condition  of  Workman — Workmen's 
Compensation  Act,  190(5  ((5  Edw.  7,  c.  58), 
.*^.  ].] — A  workman  while  engaged  in  tightening 
a  nut  with  a  spanner  strained  himself  and  thereby 
ruptured  an  aneurism  of  the  aorta,  which  caused 
his  death.  A  post-mortem  examination  showed 
that  the  aneurism  was  in  such  an  advanced  con- 
dition that  it  might  have  hurst  while  the  man 
was  asleep,  and  that  very  slight  exertion  or 
strain  would  be  sufficient  to  bring  about  a 
rupture. 

Held — that    the  workman's  death    resulted 
from  an  injury  by  accident  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1906. 
Hughes  r.   Clover    Clayton   &  Co.,  [1909] 

[2  K.  B.  798 ;  78  L.  J.  K.  B.  1057  ;  101  L.  T. 
475  ;  25  T.  L.  R.  760  ;  53  Sol.  Jo.  763— C.  A. 

5.  Cardiac  Breahdoivn  Due  to  Overwork  — 
Workmen^s  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1,  suh-s.  1.] — A  miner  while  engaged  in 
letting  full  hutches  down  a  steep  gradient  by 
hand  felt  a  sudden  pain  in  his  chest  and  sat 
down  saying  he  thought  he  had  jerked  himself. 
A  few  days  afterwards  he  became  totally 
incapacitated.  In  an  application  under  the  Act 
the  arbiter  found  in  fact  that  the  cause  of  the 
incapacity  was  cardiac  breakdown  due  to  the 
fact  that  the  work  in  which  he  had  for  some 
days  been  engaged  was  too  heavy  for  him  ;  that 
he  was  not  injured  by  any  sudden  jerk,  but  that 
the  repeated  excessive  exertion  strained  his  heart 
until  finally  it  was  overstrained. 

Held — that  the  injury  was  not  an  accident 
within  the  meaning  of  the  Act. 
CoE  V.  Fife  Coal  Co.,  Ld..  [1909]  S.  C.  893; 
[46  Sc.  L.  R.  328— Ct.  of  Sess. 

(b)  Alternative  Bemedies. 

6.  Claim  by  Workman  liefnsed  hy  Arbitrator 
on  Ground  of  Serious  and  Wilful  3/isconduct — 
Subsequent  Action  of  Bamages  agaiit.st  Employers 
at  Common  Law — Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  1,  sub-s.  2  (*).]— 
A  claim  for  compensation  for  accidental  injuries 
brought  by  a  miner  against  his  emploj'ers  under 
the  Workmen's  Compensation  Act,  1897,  was 
refused  by  the  arbitrator  on  the  ground  that  the 
miner  had  been  guilty  of  serious  and  wilful  mis- 
conduct ;  thereafter  he  brought  an  action  at 
common  law  against  his  emploj'ers  for  damages 
for  personal  injuries  sustained  in  the  accident. 

Held — that  having  elected  to  claim  com- 
])ensation  under  the  Act,  and  having  obtained  a 
final  judgment  upon  that  claim,  he  was  barred 
by  the  provisions  of  sect.  2  (J)  from  suing  an 
action  of  damages  at  common  law. 

Cribb  V.  Kynoch,  Ld.  ^No.  2)  ([1908]  2  K.  B. 
551 — C.  A.),  approved. 

Burton  v.  Chapel  Coal  Co.,  Ld.,  [1909]  S.  C" 
[430  ;  46  Sc.  L.  R.  375— Ct.  of  Sess- 


7.  Res  judicata — Arbitration  under  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37) — 
Common  Law  Action  for  Damages.^ — 0[)inions 
(2>er  Lords  Kinnear  and  M'Laren)  that  the 
decision  of  an  arbitrator  upon  a  question  of  fact 
in  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  was  not  res  judicata  in  a 
subsequent  common  law  action  of  damages  by 
the  workman  against  his  employers,  the  arbitra- 
tion being  a  proceeding  for  indemnification 
irrespective  of  contract  or  fault,  whereas  the 
action  was  a  proceeding  based  on  fault  or 
negligence. 

Burton  r.  Chapel  Coal  Co.,  Ld.,  [1909]  S.  C. 
[430  ;  46  Sc.  L.  R.  375— Ct.  of  Sess. 

8.  Discontinuance  of  Weekly  Payment — Com- 
mon Lain  Action  —  Acqtdescence  —  Election — 
Workmen's  Comjjensation  Act,  1897  (60  &  61 
Vict.  c.  37),  Sched.  L  (1)  (b).]  — An  injured 
workman  received  a  weekly  payment  of  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  for  about  six  months  after  the 
accident,  when  the  payments  were  discontinued. 
The  workman  then  brought  a  common  law 
action  against  his  employer  for  damages  in 
respect  of  his  injury,  which  action  was  dismissed 
on  the  ground  that  the  workman  had  elected  to 
take  compensation  under  the  Act.  Thereafter  a 
memorandum  of  agreement  under  the  Act  was 
recorded  and  the  workman  claimed  compensa- 
tion from  the  date  when  the  payments  were 
discontinued. 

Held — that  the  workman  had  acquiesced  in 
the  discontinuance  of  the  weekly  payments 
during  the  subsistence  of  the  common  law 
action,  and  that  he  was  therefore  barred  from 
claiming  compensation  for  the  period  prior  to 
the  recording  of  the  agreement. 

RosiE  r.  Mac  Kay,  46  Sc.  L.  R.  999— Ct.  of  Sess. 

9.  Action  at  Common  Law  and  under  Em- 
2)loyers'  Liability  Act,  1880  (43  &  44  Vict. 
c.  42) — Tender  of  Sum  Dve  under  Workmen's 
Compemation  Act,  1897  (60  &  61  Vict.  c.  37)— 
Absolvitor  at  Common  Imw — Decree  under  Em- 
ployers' Liahilitg  Act,  1880, /t'/'  Sum  Tendti-ed — 
Costs.'] — In  an  action  by  the  widow  and  children 
of  a  miner  against  his  employers  for  reparation  at 
common  law,  and  alternatively  for  a  certain  sum 
under  the  Employers'  Liability  Act,  1880,  the 
defenders  repudiated  liability  but  tendered  the 
sum  claimed  under  the  Act  as  the  amount  to 
which  the  pursuers  were  entitled  under  the  Work- 
men's Compensation  Act,  1897.  The  tender  was 
refused.  The  defenders  were  assoilzied  at  common 
law  and  found  liable  under  the  Employers' 
Liability  Act,  1880,  to  the  pursuers  in  the  sum 
tendered. 

Held — that  the  pursuers  were  liable  in 
expenses. 

Black  v.  Fife  Coal  Co.,  [1909]    S.  C.  152; 
[46  Sc.  L.  R.  191— Ct.  of  Sess. 

(c)  Ancillary  or  Incidental  Work. 

See  I.,  1  (</),  infra. 
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I.  Liability  of  Master  for  Injury  to  Servant— 

('onti  nurd. 

(d)  Assessment  of  Compensation. 

(1)  Dift'ereiice  in    ]\'(i(/r.'<  or    IJaniing  ('apncUtj. 

10.  Diminution  in  Earnings  owing  to  General 
Fall  in  Wages — Workmen'.s  Comjiensafion  Act, 
1897  (fiO  k'CA  Vict.  c.  37),  Sched.  I.  (2).— A 
workman,  who  in  the  course  of  his  employment 
met  with  an  accident  necessitating  the  amputa- 
tion of  his  right  hand,  subsequently  accepted 
employment  in  a  different  capacity  receiving  the 
same  wages  as  he  had  earned  before  the  accident. 
Some  time  after  iiis  wages  were  reduced  owing 
to  a  general  fall  in  wages,  and  he  proceeded  to 
claim  compensation. 

Held — that  as  the  change  in  his  wages  was 
not  attributable  to  any  change  in  the  workman's 
capacity  to  earn  wages  he  was  not  entitled  to 
compensation. 
Black    r.    Merry   and    Cuninghame,   Ld., 

[1909]   S.    C.  1150  ;  46  So.  L.  R.  812— Ct.  of 

Sess. 

(2)  EMras,  Deductions,  and  AppoHionment. 

11.  Seaman —  IVages  Pa  id  to  Injured  Seaman  be- 
tween Bate  of  Accident  and  Disc/iarge  at  Return 
Port —  Workmen's  Coin jjcnxat ion  .lcM90(i  (6  Edw. 
7,  c.  58),  .1.  7,  ScJied.  I.  (3).]— In  fixing  the 
amount  of  the  weekly  payments  under  Sched. 
I.  (3)  of  the  Workmen's  Compensation  Act,  1906, 
to  a  seaman  who  has  been  injured  in  the  course 
of  his  employment,  regard  must  be  had  by  the 
arbitrator  to  any  payments  of  wages  made  to  the 
seaman  after  the  accident  but  before  he  is  brought 
home.  The  period  of  incapacity  referred  to  is 
not  limited  to  the  period  during  which  the  em- 
ployer is  liable  to  pay  compensation. 
McDermott  r.  Owners   of  Steamship  Tin- 

[toretto,  [1909]  2  K.  B.  704  :  78  L.  J.  K.  B. 
1144  ;  101  L.  T.  90  ;  25  T.  L.  R.  691  ;  53  Sol. 

Jo.  650— C.  A. 

12.  Compemation  from  Distress  Committee — 
Relief  Receired  from  Poor  Law  Authorities 
during  Incapacity  —  Set-o(f — Morkmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  Sc/ied.  I. 
(3).] — A  workman  who  was  engaged  by  a  dis- 
tress committee  under  the  Unemployed  Workmen 
Act,  1905,  received  injuries  which  totally  in- 
capacitated him  fiom  work.  During  his 
incapacity  he  received  poor  relief  at  tiie  nite  of 
10s.  per  week.  It  was  held  that  the  amount 
received  by  him  in  poor  law  relief  did  not  fall  to 
be  computed  in  discharge  of  the  compensation 
to  which  he  was  found  entitled  under  the  Work- 
men's Compensation  Act,  1906,  from  the  distress 
committee. 

GiLROY    /•.  Mackie,    [1909]   S.  C.  466  ;  46  Sc. 
[L.  R.  325— Ct.  of  Sess. 

13.  Aierage  Weelilg  Earnings — Deductions 
from     Wages  —  Special   E-rpenxes  —  Workmen's 

Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.,  2  (rf).] — A  miner  was  killed  by 
accident  arising  out  of  and  in  the  course  of  his 
employment.  He  employed  a  drawer  whom  he 
himself   paid   out  of  his   wages.     The   deceased 


had  been  accustometl  to  purchase  explosives  for 
his  work  from  his  employers,  and  the  price  of 
these  they  deducted  in  paying  his  wages. 

Held — that  in  determining  the  average  weekly 
earnings  of  the  deceased  there  should  be  deducted 
from  his  gross  wages  the  amount  of  wages  paid 
by  him  to  his  tirawer,  but  not  tiie  sums  retained 
by  his  employers  as  the  cost  of  the  explosives. 

Ahram  Coal  Co.  v.  Southern  ([1903]  A.  C. 
30(0,  ii'i'l  ^Iidland  Ry.  v.  Sharpe  ([1904]  A.  C. 
349)  followed. 

McKee  r.  Stein  &  Co.,  Ld.,  47  Sc.  L.  R.  39— 

[Ct.  of  Sess. 

14.  Three  Years'  Continuous  Employment — 
Death  hy  Accident — Three  Years"  Earnings — 
Concurrent  Emploi/me)it —  Worhnuni's  Compensa- 
tion Act,  190G  (6  Edw.  7,  c.  58),  Sched.  I.  (1)  {a)  (/.) 
— The  amount  of  compensation  payable  to  the 
dependants  of  a  deceased  workman  who  at  the 
date  of  the  injury  had  been  continuously  for  three 
years  in  the  employment  of  the  same  employer  is 
the  amount  of  the  workman's  earnings  in  that 
employment  during  those  three  years,  and  regard 
cannot  be  had  to  the  workman's  earnings  in  any 
concurrent  employment  during  that  period. 

BusBV  r.  London  and  India  Hocks,  1 26  L.  T. 

[Jo.  521— C.  A. 

(3)  Length  and  Continuity  of  Employment. 

15.  ^'Average  Weihly  Earnings" — Stoppages 
— Bank  and  other  Holidays — Ahscncefrom  Illness 
— Jlode  of  Computation — ^'orkmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I. 
(1)  (2).] — A  collier  was  injured  in  the  course  of 
his  employment.  For  the  twelve  months  pre- 
ceding the  date  of  his  accident  his  total  earnings 
amounted  to  £68.  During  the  twelve  months 
there  were  fourteen  weeks  of  stoppage,  when  the 
applicant  could  not  get  work  ;  two  weeks  of 
Bank  holidays  and  wakes,  when  he  did  not  work  ; 
two  weeks  when  he  was  away  owing  to  illness  ; 
and  one  week  when  he  took  a  holiday  ;  so  that 
he  onlj'  worked  thirty-three  weeks.  The 
fourteen  weeks  of  stoppage  and  two  weeks  of 
Bank  holidays  and  wakes  were  normal  and 
lecognised  incidents  of  the  applicant's  work. 
In  calculating  the  applicant's  average  weekly 
earnings  during  the  twelve  months  before  the 
accident  the  county  court  judge  first  divided  the 
total  earnings — £68 — by  33,  and  then  took  ?5  of 
the  result  in  order  to  arrive  at  the  true  average 
for  each  week  in  the  working  year. 

Held — that  this  mode  of  calculating  the 
average  weekly  earnings  was  right. 

Decision  of  C.  A.  (  [1909]  1  K.  B.  352  ;  78 
L.  J.  K.  B.  154  ;  99  L.  T.  901  ;  25  T.  L.  R.  167 ; 
35SoLJo.  132)  affirmed. 

Anslow  r.  Cannock  Chase  Colliery  Co., 
[Ld.,  [1909]  A.  C.  435  ;  78  L.  J.  K.  B.  679  ; 
100  L.  T.  786  ;  25  T.  L.  R,  570  :  53  Sol.  Jo. 

519— H.  L. 

(4)   General. 

16.  Partial  Dependency — Poor  Law  Relirf 
Taken  into  Accomit — Annuity  as  Basis  of  Calcu- 
lation   of   Comjnvisation  Considered — Workmen's 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
i'ompinxathm  Act,  IIKHJ  (H  Edw.  7,  c.  08).] — 
AVhere  it  was  shown  that  an  applicant  for  an 
award  under  the  Workmen's  Compensation  Act, 
1906,  was  in  receipt  of  parish  relief  from  the 
guai-dians,  it  was 

Held — that  such  source  of  means  and  income 
must  be  taken  into  account  in  tixing  i\n:  amount 
of  compensation  to  be  awarded. 

Further  held — that  the  adoption  of  the 
cost  of  an  annuity  as  a  basis  of  calculation  of 
compensation  was  erroneous,  and  not  provided 
for  in  the  Act. 

Btles  v.  Pool.  78  J.  P.  104  ;  53  Sol.  Jo.  215— 

[County  Court. 

17.  Incapacity — Award  of  Lump  Sum — Com- 
petency—  Workmen  s  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37).  Sc/ied.  I.  (1)  (ft).]— In  arbitra- 
tion proceedings  raised  after  incapacity  has 
ceasetl,  it  is  incompetent  to  award  a  lump  sum. 

Dempster  v.  \V.  Baird  &  Co.,  Ld.,  [19091  S.C. 
[127  ;  46  Se.  L.  R.  119— Ct.  of  Sess. 

(e)  Commencement  of  Proceedings  :  Claim. 
Notice.  Dispute. 


See  also  Nos.  92,  95,  infra. 

18.  Xotice  of  Accident — Xotice  in  Writing — In- 
formality— Employers  not  Prejudiced — Burden 
of  Proof — Workmen's  ComjH'nsation  Act,  1906 
(6  Edw.  7,  c.  .58).  .v.s.  1,  2,  suh-s.  I  («).]— The 
notice  of  accident  under  sect.  2  of  the  Work- 
men's Compensation  Act,  1906,  must  be  in 
writing.  The  burden  is  on  the  applicant  to 
prove  that  the  employers  have  not  been  pre- 
judiced bj'  the  absence  or  informality  of  any 
such  notice. 

Keen  v.  Millwall  Dock  Co.  (  (1882)  8  Q.  B.  D. 
482— C.  A.)  applied. 

Hughes  r.  Coed  Talon    Colliery  Co.  Ld., 

[1909]  1  K.  B.  957  ;  78  L.  J.  K.  B.  539  ;   100 

L.  T.  55.5— C.  A. 

19.  Personal  Bar  —  Partial  Incapacity  — 
Acceptance  by  Workman  of  Less  Remuneratirc. 
Employment  under  Same  Employers — Subsequent 
Claim  of  Compen,sation — Workmen's  Compen.^a- 
tion  Act,  1897  (60  &  61  Vict.  e.  37).]— A  work- 
man who  had  sustained  injury  by  accident  on 
1st  Alarch,  1899,  received,  in  virtue  of  an  un- 
recorded agreement,  compensation  at  the 
maximum  rate  under  the  Workmen's  Com- 
pensation Act,  1897,  till  21st  May,  1900,  when 
he  accepted  employment  from  the  same 
employers  less  remunerative  than  formerly  but 
giving  more  than  the  compensation,  and  he 
remained  therein  till  1st  April,  1907.  During 
that  time  he,  on  various  occasions,  requested  his 
employers  to  make  up  to  him  the  deficiency  in 
his  weekly  earnings,  but  his  requests  were  not 
complied  with. 

Held — that  the  workman  was  barred  from 
claiming  compensation  in  respect  of  the  period 


during  which  he  was  receiving  wages  without 
reservation. 

Dempster  r.  W.  Baird  &  Co.,  Ld.,  [1909]  S.C. 
[127  ;  46  Sc.  L.  R.  119— Ct.  of  Sess. 

20.  Seaman — Skip  Lost  with  All  Hands — 
Application  for  Comjwnaafion  Before  the  Lapse 
of  Tweire  .Months — Merchant  Shipping  Act, 
1894  (57  &  58  \  ict.  c.  60),  ■■<.  174,  suh-s.  2  ';  Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
.^.  7,  sub-s.  1  ((/).] — On  a  claim  for  compensation 
under  sect.  7  of  the  Workmen's  Compensation 
Act,  1906,  in  respect  of  the  death  of  a  seaman, 
the  proceedings  are  regulated  by  the  provisions 
of  the  Workmen's  Compensation  Acts  and  not 
by  the  provisions  applicable  to  the  recovery  of 
wages  under  sect.  1 74,  sub-ss.  2,  3  of  tlie  Merchant 
Shipping  Act,  1894,  which  latter  provisions  are 
incorporated  in  the  Act  of  1906  for  tlie  purpose 
of  facilitating  seamen  in  making  their  claims. 

The  lapse  of  twelve  months  during  which  a 
ship  has  not  been  heard  of  (after  which,  under 
sect.  174  of  the  Merchant  Shipping  Act,  1894) 
she  is  deemed  to  have  been  lost  with  all  h:inds, 
is  not  a  condition  precedent  to  a  claim  for  com- 
pensation under  tiie  AVorkmen's  Compensation 
Act. 

Accordingly,  where  by  the  ordinary  rules  of 
evidence,  a  seaman  would  be  deemed  to  have 
been  lost  at  sea  with  his  ship,  an  application  for 
compensation  may  be  made,  notwithstanding 
that  twelve  months  have  not  elapsed  from  the 
time  when  the  ship  was  last  heard  of. 

Magixn  r.  Carlingford  Lough  Steamship 
[Co.,  Ld.,  431.  L.  T.  123— C.  A.,  Ireland. 

(f)  Dependants. 

21.  Death  of  Dependant  before  Claim  Made — 
Claim  by  Dependant's  E.reeutri,e — Admissibility 
of  Claim— ^Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  e.  58),  .s.  1,  .vwft-.w.  I,  2,  Sched.  L,  s.  1, 
sub'S.  (a)  (]).] — The  right  of  a  dependant  of  a 
workman,  who  has  died  from  injury  received  in 
the  course  of  his  employment,  to  compensation 
arises  on  the  death  of  the  workman,  and  there- 
fore at  his  death  there  exists  a  vested  right  in 
the  dependant  or  dependants  to  a  sum  of  money 
defined  by  statute  to  be  paid  by  the  employer, 
the  right"  to  claim  which  passes  to  the  legal 
representatives  of  a  dependant  on  his  death, 
notwithstanding  that  the  dependant  has  died 
without  having  made  any  claim. 

United  Collieries,  Ld.  v.  Simpson  (or 
[Hendry).  [1909]  A.  C.  383  ;  78  L.  J.  P.  C. 
129  :  101  L.  T.  129  ;  25  T.  L.  R.  678  ;  63  Sol. 
Jo.  630  ;    [19091  S.  C.  (H.  L.)  19  :  46  Sc.  L.  R. 

780— H.  L. 

22.  Illegitimate  Child — Claim  by  Mother  and 
her  Husband  —  W'orkmeii's  Compensation  Act, 
1906  (6  Edw.  7,  e.  58),  -v.  13.]— A  boy,  who  was 
illegitimate,  was  killed  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment.  In 
an  application  for  compensation  under  the  Work- 
men s  Compensation  Act,  1906,  by  the  boy's 
mother  and  her  husband  (who  was  not  the  puta- 
tive father  of  the  boy)  the  county  court  judge 
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I.  Liability  of  Master  for  Injury  to  Servant- 

(\>nfiitiiril. 
found  that  the  liov  lived  with  the  applioants, 
that  Ixitli  lie  an«l  the  male  appliraiit  paid  tlieir 
wages  to  ilie  female  appii&tnt.  and  from  this 
common  fund  the  familv.  including  the  l>oy, 
were  maintaine<l.  and  that  tlure  was  a  margin 
of  profit,  the  U>\'s  wagt^  lx;inp  in  execss  of  the 
cost  of  his  maintenance.  The  county  court 
judge  thereuiMin  ma<Ie  an  award  in  favour  of 
both  applicants.     The  emplnvers  appealed.  | 

Held — allowing  the  appeal  (1)  that  the  male 
applicant  tlid  not  come  within  the  class  of 
"dependants"  mentione<l  in  sect.  13  of  the 
Workmen's  Compensation  Act,  190)5,  and  (2) 
(Buckley.  L.J..  dissenting)  that  as  the  female 
applicant  was  wholly  dependent  ujton  her  hus- 
bands  e;irnings  she  was  not  in  fact  partially 
def^^>endent  upon  the  earnings  of  the  decea,sed. 
McLean  axd  Wife  r.  Moss  Bay  Iron  axd 
[Steel  Co.,  Ld.,  [IWy]  2  K.  B.  .521;  7S 
L.  J.  K.  B.  S4<.t  :  KJO  L.   T.  871  ;  25  T.  L.  R. 

♦53:^— C\  A. 

23.  Poift/iuiiKiUK  Jlhijltimiite  Child — Worh- 
nien'*  (onipeiuatiou  A<i.  H»(X)  ((>  Edw.  7,  r.  .">8), 
g)t.  1.  13.] — A  collier  who  wa.s  just  alxtut  to 
marry  a  woman  whow  as  pregnant  by  him  was 
killed  by  an  accident  in  the  mine. 

Held — that  the  child  lx>m  suljsequcnlly  was 
a  "  dependant." 

Decision  of  C.  A.  ([IIXIOI    1    K.    B.   178:    78 
L.  J.  K.  1'..  l.-.O  ;  KK)  L.  T.  lOl  :  2:.  T.  L.  II.  lot; ; 
.■>3  Sol.  Jo.  117)affirme<l. 
Orrell    Colliery   Co..  Ld.    r.    Schofield. 

[I'.HIKJ   A.  C.  433:  78  L.  J.  K.  B.  677  :  100 

L.  T.  78r,  :  2.-.  T.  L.  B.  ^G'.}  :  .-)3  Sol.  Jo.  .".18  — 

H.  L. 

24.  Ifiixhtiiul  (iikJ  Son*  Killed — h^i nil iigx  iif  Son* 
(\>ntr\hiitrd  fo  (\iiiiiiuin  Fund  of  IloiixtlioJd  — 
Whoh-or  I'iirti)il  Drju-ndenrijon  Jfiixhund —  Tl  'orh- 
wfii'x  ConijM'nxiifioH  Art.  I'.tOG  («>  Eilw.  7.  r.  .">S), 
X.  13.] — A  father  and  two  sons  were  employed  at 
the  same  colliery.  The  sons  lived  with  their 
parents,  to  whom  they  gave  all  their  earnings,  and 
those  eariiinirs.  together  with  the  father's,  formed 
one  common  fuiul  out  of  which  the  whole  house- 
hold was  maintained.  By  an  accident  at  the 
colliery,  the  father  and  both  sons  were  killed. 
The  widow,  on  Ijehalf  of  herself  and  the  younger 
children,  claimed  compensation  under  the  Work- 
men's Comf)€nsation  Act.  1IM>6,  in  respect  of  the 
death  of  the  father  and  the  two  sons.  The  county 
court  judge  held  that  the  applicants  were  wholly 
dependent  on  the  father,  and  he  made  his  award 
on  that  footing. 

Held  —  that  the  county  court  judge  was 
right  in  so  holding. 

Per  ?"arwell,  L.J. —  If  it  were  jirovetl  in  such  a 
ca.se  that  the  earnings  of  the  father  were  wholly 
inadequate  and  did  not  in  fact  naintain  his 
family,  different  considerations  would  arise. 

Mtl^iin  and  Wtff  v.  ^foxt  liaij  Iron  and  Steel 
I  'i'..  I^i.  {xiiprii)  applied. 
Hi'DsoN     r.     Owners    of    West    Stanley 

'Colliery,  7f<   L.  J.   K.   B.  lot;o:  x»/i  now. 

HoD<;s..N  r.  ktc,  101  L.  T.  434  ;  2.".  T.  L.  K. 
ir.H  ;  .-.3  Sol.  Jo.  732— C.  A. 


25.  (^tiexfioH  of  Fiu-f — Illegitimatr  {'hiU — -V(» 
Monri/  AcliiaUi/  Paid — Workinen'x  ComjienjiatioH 
Art.  VJtu)  (♦;  Edw.  7.  r.  .'.s).  x.  13.]— The  mother 
of  an  illegitiniatc  child  obtained  in  an  action  of 
filiation  and  aliment  decree  for  t<i  fix.  annually 
for  ten  years  against  the  father.  He.  by  chang- 
ing liis  name,  evaded  payment  for  some  time, 
but  finally  the  mother  found  him  and  arrested  a 
sum  of  i;2  in  his  employers  hands.  She  did  not 
proceerl  with  a  forthcoming,  but  the  father 
agree*!  that  the  money  should  lie  upliftetl  for 
l)eh(X»f  of  the  child.  Thereafter  the  father,  the 
money  never  having  l>een  upliftal.  diet!  from 
injuries  sustained  in  the  course  of  his  employ- 
ment. No  other  money  was  conf  ribute<l  by  the 
father  to  the  child's  supfxirt. 

Held — that  whether  a  claimant  is  a  "depen- 
dant ''  is  a  (juestion  of  fact  upon  which  the 
.•\rl>iter's  decision  is  final,  unless  the  case  dis- 
closes that  the  decision  of  the  question  in  fact 
has  been  determine*!  by  an  error  in  law.  and  that 
here  no  such  error  appeared,  it  not  being  neces- 
sary to  show  that  the  money  had  l.)een  actually 
spent  ui>on  the  child. 

Main  Collierii  Co.  v.  Uariejt  ([ll«O0]  A.  C,  358 
— H.  L.)  followed. 

BowHiLL  Coal    Co.    (Fife),    Ld.    r.  Neish 
[  Kto'.t]  s.  C.  2.">2  :  4(;  Sc.  L.  K.  2.".0— Ct.  of  Sess. 

26.  Liunatic  Dependani — Agreenieut  a-xto  Com- 
jnnxafion  hetirein  Eniploijer  and  other  De/x-ndunt 
-J'rarflre — (riiardian  ad  litem. j--Proceedings 
under  the  Workmen's  Comjiensition  Act.  lS»<>r,. 
in  resjtect  of  the  deatli  of  a  workman,  were 
brought  on  behalf  of  A.,  a  tlaughter,  who  had 
been  residing  with  him  and  acting  as  his  liouse- 
keeper.  and  B..  his  wife,  who  w.as  tlien.  and  had 
Ix-en  for  many  years,  an  inmate  of  the  district 
lunatic  asylum,  and  tlic  matter  was  settled  as 
Ix^twecn  the  employer  and  A.,  by  the  employer 
agreeing  to  pay  £1<mi,  which  was  linlge*!"  in 
Court,  and  (no  giianlian  ad  litrm  to  B.  having 
been  ap|)ointed)  an  application  was  made  by  the 
resident  ine<lical  superintendent  of  the  asylum  i>f 
which  B.  was  an  inmate  to  have  the  sjiid  sum 
of  £lon  api>oitione<l  l>etween  A.  and  B.  on  the 
Vj.nsis  of  bi'tli  of  tlicm  being  dei>endants  of  the 
deceased. 

Held — on  ajipeal,  that,  as  neither  the  em- 
ployer nor  B..  the  lunatic  (no  guardian  ad  litem 
iiaving  been  appointed),  was  before  the  Court, 
there  was  no  juri.s<liclion  to  make  any  onler,  and 
the  Court  accordingly  made  no  rule. 

Kerr  and  Another  r.  Stewart.  43  L  L.T.  Hi* 

[  -C.  A..  Ireland. 

(g)  Indemnity. 

27.  Xeijliijenee — Thfectire  Plant — Liahility  ot 
Collier;/  Company  for  Injurij  Cavxed  to  Einplotjee 
of  Partiex  not  under  Contract  to  them  thri>u;//i 
Defectire  M'aggon  —  Worhmeii  x  Coinjteiixatiini 
Act,  1H06  (rt  Edw.  7,  c.  58).  ».  6.]  — A  colliery 
company  contracted  with  a  railway  company  for 
the  carriage  of  coals  to  a  vessel  at  G..  to  Ix' 
delivered  alongside  the  ves.sel.  The  co:ds  wer^' 
conveyed  in  waggons  hired  for  the  pur|>osesof  the 
colliery  from  a  firm  of  wagg'  n  builders.     At  the 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
docks,  which  belonged  to  the  railway  company, 
the  waggons  were  taken  over  by  a  firm  of  steve- 
dores for  the  purpose  of  loading  the  ship,  under 
a  contract  between  them  ani  the  railway  com- 
pan3\  To  load  the  ship  the  waggons  had  to  be 
run  up  a  gradient  on  to  a  platform  and  there 
tipped.  One  of  the  stevedores'  workmen,  who 
was  engaged  in  running  a  waggon  down  again  to 
the  railway  lines,  was  injured  through  a  defect 
in  the  brake  of  the  waggon.  The  workman 
having  recovered  compensation  under  the 
Workmen's  Compensation  Act,  190G,  from  his 
employers,  they  claimed  relief  from  the  colliery 
company  on  the  ground  that  it  was  in  fault  in 
supplying  a  defective  waggon. 

Held — that,  as  the  operation  in  which  the 
workman  was  injured  was  outside  the  contract  in 
which  the  collierj-  company  was  interested,  there 
was  no  relation  of  duty  on  its  part  towards  the 
injured  workman,  and  that  the  colliery  company 
must  therefore  be  assoilzied. 

Kemp  &  Doug  all  r.  Darngavil   Coal  Co., 
[1909]    S.     C.    1314  ;     46    Sc.    L.    R.   939— 

Ct.  of  Sess. 

{K)  Jurisdiction. 

28.  Dischnrge  Granted  hi/  Workman — Question 
fix  to  Validiti/ — Workmen'.^  Compemation  Act, 
1900  (6  Edvv.'y,  c.  58), «.  1  (3).]— A  question  as 
to  the  validity  of  discharge  granted  by  the 
■workman  is  a  question  "as  to  the  liability  to 
pay  compensation  "  under  sect.  1  (3)  of  the  Act, 
and  a  sheriff  sitting  as  arbiter  can  competently 
dispose  of  the  same. 

Ellis  v.  Lochgelly    Ibox   and  Coal  Co., 

[1909]  S.  C.  1278;  46  Sc.  L.  R.  960— 

Ct.  of  Sess. 

(i)  Medical  Examination. 

29.  ^'-  Refuse  to  Snhmit^—Stipulationby  \Vo)-k- 
man  that  hisoicn  Medical  Practitioner  .should  be 
Present  at  E.ramination—Workmois  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  .v.  1  ;  Sched.  I. 
s.  (14).] — An  injured  workman,  who  was  required 
by  his  employers  to  submit  himself  for  examina- 
tion by  a  duly  qualified  medical  practitioner 
provided  and  paid  by  them,  expressed  his  willing- 
ness to  submit  himself  to  such  examination 
provided  that  his  own  medical  practitioner  was 
allowed  to  be  present  thereat. 

Held— that  he  had  not  "  refused  to  submit " 
within  the  meaning  of  the  Act. 
Devitt  r.  Owners  of  Steamship  Bainbrtdge, 

[1909]    2  K.  B.  802  ;    78  L.  J.  K.  B.  1059  ; 
101  L.  T.  299— C,  A. 

30.  Medical  Beferee—Cei-tificate  that  In- 
capacity lias  Ceased — Weekly  Payments  Stopped 
—  Snperrening  Incapacity  —  Application  for 
Arbitration — Worhn^n's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (15).]— Where  a 
medical  referee  certifies  that  a  workman's  in- 
capacity has  ceased  and  the  workman  acquiesces 
in  the  stopping  of  weekly  payments,  but  the 
employers  do  not  apply  for  the  compensation 
ended  on  a  review,  the  workman  is  not  barred 


by  the  medical  referee's  certificate  from  subse- 
quently applying  for  arbitration  as  to  com- 
pensation on  the  ground  of  supervening 
incapacity. 

United  Collieries,  Ld.  r.  King.  47  Sc.  L.  R. 

[41— Ct.  of  Sess. 

(j)  On,  In,  or  About. 

(1)  Agriculture. 
[No  paragrayhs  In  this  vol.  of  the  Digest.] 

(2)  Buildings  (Statutory). 

(A)   Construction  and  Repair. 
|Ko  paragraphs  in  this  vol.  of  the  DigosUI 

(B)  Exceeding  30  feet. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(C)  Scaffolding. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Engineering    Work. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(4)   Factory. 

(A)  Dock,   Wharf,    Quay. 

[No  parapraphs  in  this  vol.  of  the  Dipest.] 

(B)   Warehouse,  Machinery,  Plant,  etc. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Mine. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(6)  Railway. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  Out  of  and  in  the  Course  of  Employment. 

31.  Accident  Caused  by  Cockchafer— Arising 
in  the  Course  of  but  not  out  of  Employment — 
Workmen  s  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),.'?.  1.]— A  claimant  for  compensation  under 
the  Workmen's  Compensation  Act,  1906,  must 
establish  that  the  accident  either  arose  out  of 
something  that  he  was  doing  in  the  course  of  his 
work,  or  that  his  work  placed  him  in  a  position 
of  peculiar  danger.  It  is  not  enough  for  him  to 
say  that  he  would  not  have  met  with  the  accident 
if  he  had  not  been  at  work. 

C,  a  ladies'  maid  and  sewir>g  maid,  was  one 
night  sewing  by  electric  light  near  an  open 
window.  A  cockchafer  flew  into  the  room,  and 
C,  in  throwing  up  her  hand  to  prevent  its  flying 
in  her  face,  struck  her  eye  so  violent  a  blow  with 
the  knuckle  of  her  thumb  as  to  cause  ultimately 
permanent  injury  to  her  eye  and  the  loss  of  her 
situation. 

Held— that  the  accident,  the  risk  of  which 
was  in  no  way  incidental  to  the  employment,  did 
not  arise  "  out  of  "  the  employment. 

Craske  c.  Wigan,  [1909]  2  K.  B.  635  ;  78  L.  J. 

[K.  B.  994  ;  101  L.  T.  6  ;  25  T.  L.  R.  632  ;  53 

Sol.  Jo.  560— C.  A. 

32.  Bite  of  Cat — Workmen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— A  workman  was 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
employed  in  a  stable  where  a  stable  cat  was  kept. 
He  was,  in  the  course  of  his  employment,  takinj^ 
his  dinner  in  the  stable  when  the  cat  sprani,'  at 
him  and  bit  him.  The  oat  was  not  known  to  be 
vicious,  nor  was  the  workman  tcasinj,'  the  cat. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  workman's  employment,  and  he 
was  entitled  to  compensation. 
KowLAND  v.  Wright,  [I'JOit]  1  K.  B.  903  ;  77 

[L.  J.  K.   B.  1071  ;  91)  L.  T.  758  ;  24  T.  L.  R. 

852— C.  A. 

33.  Itijurij  from  Child's  Ball — Thrown  in  Play 
by  Fellow  '  Servant — Worhinen's  Compen-nation 
Act,  190()  ((5  Edw.  7,  c.  58),  .v.  1  (1).]— A 
domestic  servant  while  engaged  in  the  perform- 
ance of  her  duty  was  struck  on  the  eye  by  a 
child's  ball  playfiilly  thrown  at  her  by  a  fellow- 
servant,  the  child's  nurse,  with  the  result  that 
she  almost  completely  lost  the  sight  of  the  eye. 

Held — that  the  accident  was  not  an  accident 
arising  out  of  the  employment  within  the  mean- 
ing of  sect.  1  (1)  of  the  Workmen's  Compensation 
Act,  1906. 

Wilson  c.  Laing,  [1909]  S.  C.  1230  ;  4tj  iSc. 
[L.  R.  843— Ct.  of  Bess. 

34.  Tortioitx  Act  of  Third  Party — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,c.  58),  s.  1  (1).] 
— Wheic  the  applicant  was  employed  as  cook  at 
an  hotel  in  which  the  kitchen  and  the  bar  were 
on  the  same  level,  and  a  customer  came  out  of 
the  bar  into  the  kitchen,  where  he  had  uo 
business  to  be,  and  made  a  rush  at  the  cook, 
who,  in  trying  to  avoid  him,  put  her  arm  through 
a  glass  door  and  was  seriously  injured. 

Held^ — that  this  was  not  an  accident  arising 
"  out  of  "  the  employment. 
MOKPHY  r.  Berwick,  43  I.  L.  T.  126— C.  A., 

[Ireland. 

36.  Girl  Dryiny  her  Hair  at  Fire — Also  in 
Charge  of  Cradle — Clothes  Catchiny  Fire- 
Workmen's  Compenmtion  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.] — A  domestic  servant  who  was  outside 
the  door  of  her  employer's  house  drying  her  hair 
returned,  in  response  to  an  order,  to  the  house  to 
take  charge  of  a  baby  in  a  cradle  within  a  couple 
of  feet  of  the  fire.  She  continued  whilst  so  en- 
gaged the  operation  of  drying  her  hair  ;  her 
sleeve  was  loose  and  caught  fire,  and  from  the 
injuries  received  she  died.  No  one  witnessed 
the  occurrence,  but,  according  to  a  statement 
made  by  the  girl  herself  after  the  happening  of 
the  accident,  her  clothes  caught  fire  whilst  she 
was  drying  her  hair. 

Held — that  the  accident  did  not  arise  out  of 
and  as  an  incident  of  the  employment. 

Clifford    r.    Joy,  43   I.   L.  T.  192— C.  A., 

[Ireland. 

36.  Burden  of  Proof —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1.  suh-s.  1.]— A 
person  who  was  employed  as  a  donkeyman  on 
board  a  ship  was  returning  to  the  ship  when  he 
fell    off    the    gangway    and    was   killed.     The 


only  evidence  as  to  how  the  accident  happened 
was  the  following  entry  in  the  log  book  : — 
"11.15,  January  4,  1908.  Thomas  McDonald, 
donkeyman,  whilst  returning  on  board  ship  from 
the  shore,  more  or  less  the  worse  for  liquor, 
refused  the  aid  of  night  watchman  and  police- 
man to  assist  him  up  the  gangway,  and  on 
reaching  the  to|)  step  suddenly  overbalanced 
and  fell  over  the  gangway  maiiiropes,  dropping 
between  the  ship  and  quay,  anil  striking  the 
iron  girder  before  reaching  the  water."  In  pro- 
ceedings by  his  widow  for  the  assessment  of 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1906  :— 

Held — that  the  evidence  was  equally  con- 
sistent with  the  deceased  man  having  gone 
ashore  either  on  ship's  business,  or  upon  his 
own  business,  or  without  leave  ;  and  that 
therefore  the  applicant  for  couipensation  had 
not  discharged  the  onus  upon  her  of  proving  that 
the  accident  arose  out  of  and  in  the  course  of 
the  employment,  and  was  not  entitled  to  com- 
pensation. 
McDonald    r.  Owners  op   the   Steamship 

[Banana,  [1908]  2  K.  B.  926  ;  78  L.  J.  K.  B. 

26  :  99  L.  T.  671  ;  24  T.  L.  R.  887  ;  52  Sol.  Jo. 

741— C.  A. 

37.  Enyine  Driver  Crossiny  Line  for  otv7i  Pur- 
poses —  Workmen's  Compensation  Act,  1906 
(60  &  61  Vict.  c.  37),  s.  1  (1).]— An  engine 
driver  whose  engine  was  taking  in  water  walked 
across  a  siding  to  get  from  a  friend  on  another 
engine  a  book  unconnected  with  his  duties. 
While  walking  back  he  was  killed  by  a  truck 
which  was  being  shunted. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  his  employment. 
Reed  r.  Great    Western    Ry.    Co.,   [1909] 

[A.  C.  31  ;  78  L.  J.  K.  B.  31  ;  99  L.   T.   781  ; 
25  T.  L.  R.  36  ;  53  Sol.  Jo.  31— H.  L. 

38.  Workman  Returning  Home — Risk  Iiwurred 
by  Workman  for  His  Own  Pleasure — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),*.  1.]— A 
workman  was  walking  home  for  dinner  through 
his  employers'  docks,  which  were  traversed  by 
lines  of  raUs,  part  of  the  line  of  a  railway  com- 
pany. While  still  within  his  employers'  premises 
the  workman  endeavoured  to  chmb  on  to  a 
waggon,  one  of  a  train  of  waggons  travelling  on 
the  rails.  In  doing  so  he  fell  and  received 
injuries  resulting  in  serious  and  permanent  dis- 
ablement. The  arbiter  found  in  fact  that  the 
workman  did  not  attempt  to  climb  into  the  said 
waggon  for  any  object  of  his  employers,  but  for 
his  own  pleasure. 

Held— that  the  accident  did  not  arise  out  of 
the  employment. 
Morrison  v.  Clyde  Navigation  Trustees, 

[1909]  S.  C.  59  ;  46  Sc.  L.  R.  40— Ct.of  Sess. 

39.  Accident  while  on  Way  to  Work — Accident 

on  Premises  of  Employers  —  Duties  not  begun  ■— 
Workmen's  Compensation  Act.  1906  (6  Edw.  7, 
c.  58),  s.  1  (1).]— A  miner,  while  i)ruceeding  to 
his  work  by  the  usual  and  recognised  way, 
tripped  and  fell,  sustaining  injuries  resulting  in 
incapacity.     The  accident  happened  on  premises 
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I.  Liability  of  Master  for  Injury  to  Servant — 

('o)if'inup(] . 
belonging  to  the  mine-owners  at  a  point  about 
360  yards  from  a  lamp  cabin,  where  it  was  the 
miner's  duty  to  obtain  and  examine  his  safety 
lamp  preparatory  to  proceeding  to  the  pit-head 
and  commencing  his  work.  The  time  of  the 
accident  was  about  twentj'  minutes  before  the 
time  when  the  miner  had  to  be  down  the  pit. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  claimant's  employment. 

Anderson  v.  Fife  Coal  Co.,  Ld.,  47  Sc.  L.  R. 

[3 — Ct,  of  Sess. 

40.  Ship  Lijiiif)  inllurhonr — Man  Going  Aithore 
for  his  Own  Purjjuse.s — With  or  Without  Leave — 
Falling  between  Quay -side  and  Vessel — Work- 
men'!^ Compensation  Act,  \90C>  (6  Edw.  7,  c.  58).] 
— M..  a  fireman  on  a  steamship,  arrived  at  New 
York,  went  ashore  to  buy  personal  necessaries. 
On  returning,  not  drunk  but  after  drinking,  he 
fell  from  the  ladder  connecting  the  quay-side 
with  the  ship  and  was  drowned.*  By  a  local  law 
in  New  York  written  passes  given  b}^  the  master 
or  chief  engineer  of  the  vessel  are  needed  to 
protect  foreign  sailors  on  shore  from  arrest.  The 
county  court  judge  was  not  satisfied  that  M.  had 
such  a  pass,  hut  found  that  his  superior  knew 
that  he  was  going  ashore,  and  that  if  he  had  no 
pass  the  reason  was  that  his  superior  had  omitted 
to  give  one  to  him. 

Hkld  (Fletcher  Moulton,  L.J.,  dissenting)— 
that  it  was  immaterial  whether  M.  went  ashore 
in  breach  of  orders  or  by  permission,  that  he  was 
outside  the  Workmen's  Compensation  Act,  1906, 
from  the  moment  he  left  the  ship  for  his  own 
purposes  till  he  got  back  on  to  the  ship,  and  that, 
as  he  had  not  actually  returned  on  board  the 
ship,  the  steamship  company  were  not  liable. 

McDonald  v.  Owners  of  Steanisliij)  Iiana7ta 
{su/)}-a)  followed. 

Robertson  v.  Allan  Bros.  (77  L.  J.  K.  B.  1072  ; 
98  L.  T.  821)  distinguished. 
Moore  r.  Manchester  Liners,  Ld.,  [1909] 

[1  K.  B.  417  ;    78  L.  J.  K.  B.  463  ;    100  L.  T. 
164  ;  25  T.  L.  R.  202— C.  A. 

41.  Burden  of  Proof — Unexplai  /wd  Accident  to 
Seaman —  Workmen'' s  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.] — An  engineer  on  board 
a  steamship  left  his  berth  one  night  saying  that 
he  would  go  on  deck  for  a  breath  of  fresh  air. 
He  was  not  seen  again  alive,  and  next  day  his 
dead  body  was  found  in  the  water  close  to  the 
ship. 

Held — that  from  these  facts  the  Court  could 
not  draw  the  inference  that  the  accident  arose 
out  of  the  employment,  and  therefoi'e  that  the 
deceased  man's  widow  was  not  entitled  to 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1906. 
Marshall  r.  Owners  of  Steamship  Wild 

[Rose,  [1909]    2  K.  B.  46  ;   78   L.  J.  K.  B. 

536  ;  100  L.  T.  739  ;  25  T.  L.  R.  452  ;  53  Sol. 

Jo.  448— C.  A. 

42.  Evidence  —  Inference  —  Onus  of  Proof — 
Workmen's  Cumpensation  Act,  1906  (6   Edw.  7, 


('.  58),  .y.  1  (1).] — Thechief  cook  and  baker  on  board 
a  steamship  disappeared  on  the  high  seas.  The 
weather  was  fine  at  the  time,  it  was  daylight, 
and  the  ship  was  steady,  and  there  was  no 
suggestion  that  the  duties  of  the  deceased  would 
lead  him  info  awy  dangei-.  There  was  a  4  ft. 
rail  and  bulwark  all  round  tlie  ship,  and  there 
was  no  evidence  to  show  how  the  deceased  had 
fallen  overboard.  The  deceased  was  last  seen  at 
5.35  a.m.  going  aft. 

Held — that  it  was  for  the  applicant  to 
establish  that  the  accident  complained  of  arose 
"  out  of  and  in  the  course  of  the  employment " 
of  the  deceased  ;  that  the  applicant  had  failed  to 
discharge  that  onus ;  and  that  the  facts  of  the 
case  did  not  warrant  the  inference  that  the 
accident  arose  "out  of"  the  employment  of  the 
deceased,  because  it  was  admitted  that  it 
happened  '■  in  the  course  of  "  it. 

Semble,  that  if  on  a  stormy  night  one  of  the 
watch  of  a  ship  was  missing,  the  inference  to  be 
drawn  would  be  that  the  man  had  been  washed 
overboard  "  in  the  course  of  "  his  employment  ; 
and  that  the  accident  ai'ose  "  out  of  "  his  employ- 
ment. 

Bender    v.    Owners    of    Steamship    Zent, 

[1909]  2  K.  B.  41  ;  78  L.  J.  K.  B.  533  ;  100 

L.  T.  639— C.  A. 

43.  Evidence  —  Inference  of  Fact—  Seaman 
Found  Drowned  Beside  Vessel — Ao  Direct  Evi- 
dence as tohow Death  Occurred —  Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— 
M.,  who  was  employed  as  an  engineer  on  board 
a  small  ateam  tug,  was  last  seen  asleep  in  his 
bunk  at  5  a.m.  An  hour  afterwards  he  had 
disappeared,  leaving  his  working  clothes  laying  at 
the  side  of  his  bunk.  The  tug  was  to  commence 
towing  at  7  a.m.  that  moining,  and  steam  had 
been  ordered  to  be  got  up  for  that  hour.  The 
deck  was  a,  place  where  between  5  and  7  a.m. 
M.  was  entitled  to  be.  Two  days  afterwards 
M.,  clad  in  his  ortiinary  sleeping  clothes,  was 
found  drowned  in  tlie  water  near  the  place 
where  the  tug  hail  been  moored  on  the  morning 
in  question.  There  was  no  direct  evidence  as  to 
how  M.  (who  was  unable  to  swimj  had  met 
with  his  death. 

Held — that  the  arbiter  was  entitled  to  draw 
the  inference  of  fact  that  M.  had  accidentally 
fallen  overboard,  and  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment. 

MACKINNON  r.  Miller,  [1909]   S.  C.  373;    46 
[Sc.  L.  R.  299^Ct.  of  Sess. 

44.  Evidence — Workman  Found  Dead  where 
he  had  no  Biqht  to  be—  Onus —  Workmen's  Com- 
pensation Act.  1906  (6  Edw.  7,  c.  58), .?.  1  (1).]— A 
craneman  in  locomotive  works  in  charge  of  two 
overhead  cranes  in  one  of  two  neighbouring 
bays  was  found  dead  in  the  other  bay.  His 
employment  was  intermittent.  The  arbiter 
found  tiiat  the  deceased  had  no  i-ight  whatever 
to  be  there,  unless  he  had  Ijcen  called  across  by 
the  night  foreman  for  something  special,  or 
unless  there  were  no  other  craneman  on  duty  ; 
that  no  evidence  had  been  adduced  of  any 
request  having  Ijeen  made  by  the  night  foremauj 
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I.  Liability  of  Master  for  Injury  to  Servant— 

that  official  not  having  bet'ii  i^allud  as  a  witiu'ss 
and  that  tho  other  craneman  was  on  duty. 

Held — that  the  accident  was  not  one  arisin.t; 
out  of  and  in  the  course  of  the  deceased's 
employment. 

Miller  r.  North  British  r.ocoMoTiVK  Co., 
[Ld.,  f  1'JU!»]   S.   C.  ^:^'i^  :    4(;  So.   L.  R.  7.V.— 

Ct.  of  Sess. 

46.  Worliman  Going  Home  from  Work — Work- 
vwns  Compcnmtion  Act,  IsdC)  ((i  Edw.  7,  c.  58), 
-v.  1.] — The  applicant  was  employed  by  the 
respondents  ia  their  collier}'.  ()wing  to  some 
accident  to  the  machinery,  the  applicant  and 
other  workn)en  were  told  to  ascend  the  pit 
earlier  than  usual.  The  applicant  did  ascend, 
and  his  work  for  the  daj'  being  over,  he  prej)are(l 
to  go  home.  There  were  thiee  ways  by  which 
he  could  go  home  ;  of  these  one.  which  was  the 
shortest  for  the  applicant,  led  over  certain  parts 
of  the  colliery  prenn'scs  and  across  some  lines 
which  were  under  the  control  of  the  respondents. 
This  way  was  his  usual  way  home,  and  it  was 
found  that  it  was  so  used  by  him  and  others 
with  the  knowledge  of  the  respondents.  On  the 
day  iu  question  the  applicant  went  by  this  way. 
In  order  to  cross  the  line  he  got  under  some 
trucks,  and  while  he  was  so  doing  the  trucks 
were  moved  and  some  of  them  went  over  his 
legs,  crushing  them,  and  necessitating  their 
amputation. 

Held — that  the  accident  arose  out  of  and  in 
the   course   of   the   employment,  and    that   the 
applicant  was  entitled  to  compensation   under 
the  Workmen's  Compensation  Act,  1906. 
Gane  r.  Norton  Hill  Colliery  Co.,  [lHOit] 

[2  K.  B.  .539  :  78  L.  J.  K.  B.  921  ;  100  L.  T. 
979  ;  2.5  T.  L.  R.  fi40— C.  A. 

46.  Dinner  Ilonr — Xerdlcxa  Rixk  Inj  Morltniun 
for  His  otrii  Pleaanrc — Worfinien'n  Conipensntion 
'Act,  190H  (6  Edw.  7,  c.  r,8),  s.  1.]— A  workman 
was  employed  in  the  defendants'  works.  In 
those  works  there  was  a  large  hot-water  tank, 
.5^  feet  from  the  Hoor,  and  to  get  to  the  top 
of  it  there  was  a  jilatform,  the  top  of  the 
tank  being  2^  feet  higher  than  the  plat- 
form. No  one  except  the  chief  engineer  and 
the  chief  stoker  were  allowed  to  deal  with  the 
tank  in  any  way.  The  room  in  which  the  tank 
was  situated  was  about  1 50  yards  from  the  room 
in  which  the  particular  workman  was  employed. 
One  night,  while  working  on  the  night-.*hift,  the 
workman  ate  his  supper  at  the  top  of  the  tank, 
and  when  he  had  finished  and  was  about  to  go 
back  to  his  work  he  fell  through  an  aperture  into 
the  tank  and  thereby'  sustained  injuries  which 
resulted  in  his  death. 

Held— that  the  accident  did  not  arise  out  of 
the  workman's  employment. 
Bkice  r.  EinvARD  Lloyd.  Ld.,  [1909]  2  K.  B. 

[804:   101    I,.   T.   472;    2.-.  T.  L.   K.  759;  .58 
Sol.  Jo,  744— C.  A. 

47.  Worlinian  Enijdojied  to  Watcli  Trawlers — 
Accident  while  Betnrning  from  getting  Befresti- 
ment  —  Workmen's     Compensation     A'-t.  '  1906 


(6  Edw.  7,  c.  58),  x.  ].] — A  workman  was 
employed  to  watch  trawlere  as  they  lay  in  a 
harbour.  He  was  on  duty  for  twenty-five  hours, 
during  which  time  he  had  to  provide  his  own 
food,  and  in  connection  with  his  duties  it  was 
(ici'asionally  necessary  for  hiui  to  be  on  the  quay 
to  which  the  trawleis  were  moored.  In  the 
course  of  his  watch  he  left  the  boats  and  went 
to  an  hotel  near  at  hand  for  some  refreshment. 
He  was  absent  a  very  short  time,  and  on  his 
return,  while  descending  a  fixed  ladder  attached 
to  the  quay  to  go  on  board  one  of  the  trawlers, 
he  fell  into  the  water  and  was  drowned.  The 
arbitrator  found  that  the  accident  to  the 
deceased  arose  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of  sect.  1  of 
the  Workmen's  Compensation  Act,  1906. 

Held  (I-ord  Loreburn,  L.C.,  and  Lord  Gorell 
dissenting) — that  there  was  evidence  upon  which 
the  ar])itrator  could  so  find. 

Decision  of  the  Second  Division  of  the  Court 
of  Session  ([1909]  S.  C.  08  ;  46  Sc.  L.  R.  55) 
reversed. 

Low  or  Jackson  (Pauper)  r.  (Jeneral  Steam 

[Fishing  Co.,  Ld.,   [1909]   A.  C.  528;    78 

L.  J.  P.  C.  148  ;  101    L.  T.  401  ;  25  T.  L.  R. 

787  ;  58  Sol.  Jo.  768— H.  L. 

48.  Driver  of  Canal  Boat — Forbidden,  to  Steer 
or  otfierwise  to  Manage  Boat  —  Droivned  ivliilst 
Steerinq — Emerqeneij — Worlimens  Compensation 
Act,  1906  (6  Edw.'  7,  c.  .58),  s.  1.]— A  man 
employed  by  the  owner  of  a  canal  boat  as  driver, 
who  was  forbidden  by  his  master  to  take  part  in 
the  steering  or  management  of  the  boat,  was 
drowned  whilst  engaged  in  steering.  A  boat- 
man, who  had  been  temporaiily  in  charge  of  the 
horse,  had  deserted  a  short  time  before  the 
accident,  and  the  other  boatman,  who  was  also 
the  master,  then  deciilcd  to  drive,  ordering  the 
deceased  at  the  same  time  to  steer. 

Held — that  no  emergency  had  arisen  ;  that 
the  deceased  had,  in  taking  jiart  in  the  steering 
of  the  boat,  violated  the  orders  of  his  employer, 
and  that,  therefore,  the  accident  did  not  arise 
out  of  and  in  the  course  of  the  employment. 
Whelan  r.  Moore,  48  I.  L.  T.  205  — C.  A., 

[Ireland. 

(1)  Practice. 

(1)  Appeals  and  Xew  Trials. 

See  also  No.  51,  infra. 

49.  Appeal  from  Count  g  Court  Judge— truest  ion 
of  Law — Preliminarg  Point  ax  to  Jurisdiction- 
Appeal  to  Court  of  Appeal — Worltmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  Scfied.  IT. 
(4).]— By  Sched.  II.  (4)  of  the  Workmen's 
Compensation  Act,  1906,  an  appeal  now  lies  to 
'.he  Court  of  Appeal  from  any  decision  given  by 
a  county  court  judge  under  tlie  Act  on  a  ques- 
tion of  law,  such  as  one  given  on  a  preliminary 
question  of  jurisdiction. 

Moss  r.   Great  Eastern   Ry.  Co.,   [1909]  2 
[K.  B.  274  ;  78  L.  J.  K.  B.  1048  ;  100  L.  T. 

747— C.  A. 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
50.  Permanent  Incapacity  for  Particular 
Work — So  Finding  of  Incapacity  for  any  Work 
—  Proper  Remedy —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c  58),  Sched.  1  (1)  («»).]— A 
woikniaii  was  awarded  compensation  on  the 
ground  that  he  was  "  permanently  incapacitated 
for  w^ork  at  his  trade  of  stonebreaking."  His 
employer  objected  to  the  award  on  the  ground 
that  it  had  not  proceeded  on  a  finding  that  the 
workman  was  incapacitated  for  any  description 
of  work. 

Held— that  the  Court  would  not  interfere 
with  the  judgment  of  the  SheriflF-Substitute,  as 
any  injustice  arising  therefrom  could  be  obviated 
by  subsequent  application  for  review. 
DOHARTY  r.  Boyd,  [1909J  S.  C.  87;  46  Sc. 
[L.  R.  71— Ct.  of  Sess. 


(m)  Eedemption  of  Payment. 


(2)    Costs. 

51.  Costs  of  Arbitration — Assessment  of  Lzimp 
Sum  —  Jurisdiction  of  County  Court  Judge- — 
Appeal —  Workmen's  Compemation  Act,  1906 
(6  Edw.  7,  c.  58),  .v.  L  Sched.  II.,  4,  7— Work- 
men's Compemation  Rules,  1907.  r.  61  (1) — 
R.  S.  a,  Ord.  LXV.,  rr.  1,  23.]— Having  regard 
to  the  words  "shall  be  taxed"  in  Sched.  11.  (7) 
to  the  Workmen's  Compensation  Act,  1906,  the 
county  court  judge  has  no  jurisdiction  to  order 
payment  of  a  lump  sum  as  the  costs  of  an 
arbitration  under  that  Act,  and  the  words  of 
Sched.  II.  (4),  "  where"  the  county  court  judge 
"  makes  any  order  under  this  Act,"  render  such 
an  order  the  subject  of  appeal  to  the  Court  of 
Appeal. 

Beadle  r.  Owners  of  S.  Nicholas,  [19091 
[W.  N.  227  ;  101  L.  T.  586— C.  A". 

(8)  Arbitration, 

62.  Arbitration  under  Workmen's  Coinpcn.mtion 
Act,  1906 — False  Evidence — Judicial  Proceeding 
— Perjury  at  Common  Law — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  #.  1,  sub- 
s.  3,  Sched.  II.,  ss.  1  to  4 —  Workmen's  Compen- 
sation Rules,  1907,  ^'os.  2  (1),  27  (1)  and  81.]— 
An  arbitration  beforeacounty  court  judge  under 
sect.  1,  sub-sect.  8,  of  the  Workmen's  Compensa- 
tion Act,  1906,  is  a  judicial  proceeding,  and  the 
wilful  and  corrupt  giving  of  false  evidence  at 
such  a  proceeding  is  perjury  at  common  law. 
R.  r.  Crossley,  [1909]    1    K.  B.  411  ;  78  L.  J. 

[K.  B.  299  :  100  L.  T.  463  ;  73  J.  P.  119  ;  25 
T.  L.  E.  225  ;  53  Sol.  Jo.  214— C.  G.  A. 

53.  Arbitration  Proceedings  before  Coutitii  Court 
Judge — Biscorery — Jurisdiction  of  Registrar  to 
Order  Interrogatories —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  Sched.  II.  (4)— 
Workmen's  Compensation  Rules,  1907, /-r.  27,  61.] 
— In  arbitration  proceedings  under  the  Work- 
men's Compensation  Act,  1906.  the  registrar  of  a 
county  court  has  no  jurisdiction  to  make  an 
order  for  discovery  or  for  leave  to  deliver 
interrogatories. 

Sutton  v.  Great  Northern  Ky.  Co.,  [1909] 
[2  K.  B.  791  ;  lol  L.  T.  17a— C,  A, 


54.  Permanent  Incapacity — Partial  Capacity 
for  Work — Method  of  Calculation — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.  (17).] — A  workman  sustained  injuries 
in  the  course  of  his  employment  whereby  he  lost 
his  arm.  By  memorandum  of  agreement  duly 
recorded  his  employers  agreed  to  make  him  a 
weekly  payment  of  16.v.  from  the  date  of  the 
accident  during  the  period  of  his  incapacity. 
After  the  weekly  payment  had  been  made  for  six 
months,  they  applied  to  the  sheriff-substitute,  as 
arbiter,  to  have  it  redeemed  by  payment  of  a 
lump  sum  in  terms  of  clause  17  of  the  first 
schedule  of  the  Workmen's  Compensation  Act, 
1906.  The  sheriff-substitute,  without  inquiry  as 
to  the  workman's  capacity  for  work,  fixed  the 
amount  of  the  lump  sum  as  calculated  from  the 
weekly  [)ayment,  on  the  footing  of  permanent 
incapacity  under  the  first  branch  of  the  clause. 

Held — that  the  arbiter  was  right. 

National    Telephone   Co.,    Ld.   v.    Smith, 
[1909]    S.  C.   1363  ;   46   Sc.  L.  R.    988- Ct. 

of  Sess. 

(n)  Begistration  of  Agreement. 

55.  Infant  Dependa  nts — Agreement  as  to  A  mount 
of  Compensation — Approcal  of  Registrar— Pis- 
charge  of  Employer  —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  e.  58),  Sched.  II.  (9)  {d)— 
Workmen's  Compensation  Rules,  1908,  r.  4.]  — 
Where  someone  on  behalf  of  an  infant  dependant 
agrees,  so  far  as  he  can  do  so,  to  the  payment  by 
the  employer  of  a  certain  sum  into  Court,  the 
registrar  must  protect  the  infant's  interest  ;  if 
he  is  not  satisfied  as  to  the  adequacy  of  the 
amount,  he  must  refer  the  matter  to  the  Judge, 
who  must  then  serve  notice  on  the  employer  ;  if, 
however,  the  registrar  is  satisfied  and  evidences 
that  fact  by  signing  the  receipt  for  the  money, 
the  agreement  is  binding,  and  the  emploj-er  is 
freed  from  liability. 

Rhodes  r.  Soothill  Wood  Colliery  Co.,  Ld., 

[1909]  1  K.  B.  191  ;  78  L.  J.  K.  B.  141  ;  100 

L.  T.  14— C.  A. 

56.  Jurisdiction  of  County  Court  Judge — Xo 
Power  to  Increase  Agreed  Sum — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  II.,  s.  y  (<^).] — Upon  an  application  for 
the  registration  of  a  memorandum  of  agreement 
whereby  an  injured  servant  agreed  to  accept  a 
lump  sum  in  satisfaction  of  all  claims  for  com- 
pensation, the  registrar  of  the  county  court 
refused  to  record  the  same,  on  the  ground  that 
the  lump  sum  agreed  to  be  paid  was  inadequate, 
and  he  referred  the  matter  to  the  judge.  The 
judge  found  that  the  sum  was  inadequate,  and 
assessed  the  amount  to  be  paid  by  the  employer 
at  a  much  higher  figure. 

Held — that  the  matter  which  was  referrel  to 
the  county  court  judge  was  simply  and  solely 
whether  the  agreement  was  one  which  ought  or 
ought  not  to  be  recorded  ;  and  that  lie  had  no 
power  to  treat  the  agi'eement  as  a  submission  by 
the  employev  to  pay  any  sum  which  the  coimty 
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I.  Liability  of  Master  for  Injury  to  Servant — 

CiiiitiHued. 
court    judge    under    the    circumstuiices    niiglit 
tliink  just. 

MOKTIMER  r.  Skckktan,  [1!)09]  2  1\.  H.  77  ;  78 
[L.  J.  K.  B.  o21  ;  100  L.  T.  721— C.  A. 

57.  Workman  Returiud  to  Work  and  Earnimi 
Same  Wages — Possihilifi/  of  Incapaeity  Recurring 
— Recording  Agreement  with  Stag  of  Execution — 
Woi-fanen's  Conipemation  Act,  190(5  (6  Edw.  7, 
c.  58),  Schcd.  II.  (!)).] — It  is  competent  for  an 
employer,  on  an  application  by  a  workman  to 
record  a  menior:indum  of  agreement  as  to  com- 
pensation between  himself  and  his  employer,  to 
say  that  the  workman  has  completely  recovered, 
has  returned  to  work,  and  is  earning  his  old 
wages,  and  if  the  county  court  judge  finds  that 
these  allegations  are  established,  he  ought  to 
decline  to  record  the  agreement,  uidess  he  thinks 
the  case  is  one  in  which  the  effects  of  the  acci- 
dent to  the  workman  may  afterwards  appear  not 
to  have  been  got  rid  of.  In  the  latter  case  the 
county  court  judge  may  ordt^r  the  agreement  to 
be  recorded,  and  stay  execution  with  a  view  to 
an  application  bj'  the  employer  to  review  or 
ternunate  it. 

Charing  Cross,  Boston,  and  Hampstead 
[Ry.  Co.  v.  Boots,  [1909]  2  K.  B.  040  ;  78 
L.  J.  K.  B.  lll.j  ;  101   L.  T.  53  ;  25  T.  L.    R. 

683— C.  A. 

58.  Genuineness  of  Agreement — Workman  no 
longer  Incapacitated —  Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  Sched.  II.  (9).]— A 
memorandum  of  agreement  providing  for  com- 
pensation to  a  workman  "during  his  total 
incapacity  for  work  "  which  accurately  expresses 
the  agreement  between  the  parties  is  "genuine" 
in  the  sense  of  Sched.  II.  (9)  of  the  Workmen's 
Compensation  Act,  1906,  although  at  the  date 
when  it  is  presented  for  recording  the  workman 
is  no  longer  incapacitated. 

Robert  Addie  and  Sons,  Ld.  v.  Coakley, 
[[1909]  S.  C.  545;  46  Sc.  L.  R.  408— Ct.  of 

Sess. 

59.  .Vemurandum  of  Agreement — Recording — 
Judicial  Act — Finality — Application  to  Rectify 
Register  —  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sc/ied.  II.  (8),  (10).]  — 
When  a  memorandum  has  been  declared  to  be  a 
genuine  memorandum  and  duly  recorded  as  such 
— v\  hich  is  not  a  mere  ministerial  and  administra- 
tive act — the  matters  between  the  parties  are 
finally  determined,  and  therefore  on  a  subsequent 
application  for  rectification  of  the  register  they 
cannot,  in  the  absence  of  mutual  mistake  or 
fraud,  be  gone  into  for  the  purpose  of  ascertain- 
ing wliether  the  agreement  which  was  entered 
into  was  sim[)ly  an  agreement  in  words  and  not 
an  agreement  in  law. 

Masterman  v.  Ropner  i:  Sons,  Ld.,  127  L.  T. 

[Jo.  8— C.  A. 

(o)  Reviewing  Award. 

60.  Reduction  or  Termination  of  Compensation 

—  Muscular  Cunditinn  Restored  —  Continuing 
Y.D. 


.Yerrous  Kft'erts  of  Accident  —  Workmen's 
Compen.mtion.  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.  (K)).] — On  an  apjilication  Ijy  an  em- 
ployer to  have  weekly  payments  of  compensation 
redueetl  or  terminated,  it  is  not  sullicient  for  the 
employer  to  show  that  the  muscular  mischief 
causeil  by  the  accident  has  come  to  an  end. 
Where  the  workman  Is  not  malingering,  his 
mental,  or  nervous,  or  hysterical  condition 
resulting  from  the  accident  must  be  considered 
as  well  as  his  merely  physical  condition. 

Eaves  r.  Bi.aenclydach  Colliery  Co.,  Ld., 

[{1909]  2  K.  B.  73  ;  78  L.  J.  K.  B.   809  ;  100 

L.  T.  751— C.  A. 

61.  Reciew  of  Weekly  Payments — Jurisdiction 
to  Make  JVominal  Award —  Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I.  (16).] 
— On  an  application  by  an  employer  for  a  review 
of  weekly  payments  there  is  jurisdiction  to  make 
a  uou)inal  award  of  Id.  per  week  and  so  to  keep 
alive  the  claim  for  compensation  wiiere  the 
workman  is  quite  able  to  resume  his  employ- 
ment as  before  the  accident,  but  there  is  a 
possibility  of  incapacity  recurring. 

Singer  Manufacturing  Co.  v.  Clelland  ((1905) 
7  F.  (Ct.  of  Sess.)  975  ;  42  Sc.  L.  R.  757) 
doubteil. 

Owners  op  Vessel  Tynuon  v.  Morgan,  [1909] 
[2  K.  B.  66  ;  78  L.  J.  K.  B.  857  ;  100  L.  T.  641 

— C.  A. 

62.  Date  from  ivhich  Liability  may  be  Termi- 
nated —Workmen  s  Compensation  Act,  1897  (60  &; 
61  Vict.c.  -il),  Sched.  I.  (12).]— If  an  application 
by  an  employer  to  review  and  end  weekly  pay- 
ments under  the  Workmen's  Compensation  Act, 
1897,  on  the  ground  of  the  workman's  complete 
recovery,  does  not  specify  any  date  in  connection 
with  such  recovery,  a  county  court  judge  has  no 
jurisdiction  to  make  an  order  terminating  the 
weekly  payments  from  a  date  antecedent  to  that 
of  the  application. 

Upper    Forest  and   Western    Steel    and 

[TiNPLATE  Co.,  Ld.  v.  Thomas,  [1909]  2  K.  B. 

631  ;  78  L.  J.  K.  B.  1113— C.  A. 

63.  Date  from  which  Liability  May  he  Termi- 
nated —  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (16).]— It  is  not  compe- 
tent for  an  arbitrator  under  the  Wmknien's  Com- 
pensation Act,  1906,  on  a  simple  application  to 
review  and  end  payment  of  compensation  to  a 
workman  on  the  ground  that  his  incapacity  has 
ceased,  to  make  an  order  terminating  the 
liability  of  the  employer  from  a  date  antecedent 
to  the  application  ;  but,  scmble,  if  there  is  a 
formulated  dispute  as  to  the  workman's  incapa- 
city at  a  definite  date  antecedent  to  the  applica- 
tion, it  is  competent  for  the  arbitrator  to  decide 
that  dispute. 

Upper  Forest  and  Western  Steel  and  Tinplate 
Co.,  Ld.  V.  Thomas  (supra)  applied. 

Charing  Cross,  Euston  and  Hampstead 
[Ry,  Co.  v.  Boots,  [1909]  2  K.  B.  640;  78 
L.  J.  K.  B.  1115  :  101  L.  T.  53  ;  25  T.  L.  R. 

683— C.  A. 
13 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 

64.  Date  from  which  U'eehli/  Pui/menf  may  be 
Varied  —  ]]'ork men's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58).  Sched.  I.  (Ifi).]— Where  an 
application  to  review  a  weeklj'  payment  under 
the  Workmen's  Compensation  Act,  190(3,  is 
brought  before  an  arbitrator,  and  the  workman 
has  recovered  prior  to  the  date  of  the  applica- 
tion, the  arbitrator  is  not  bound  to  treat  the 
agreement  for,  or  award  of,  the  weekly  payment 
as  enforceable  up  to  the  date  of  his  decision,  hut 
is  entitled  to  vary  the  payment  as  from  the  date 
of  the  application,  though  not  from  any  earlier 
date. 

Steel  V.  Uakbank  Oil  Co.,  Ld.  ((1902)  5  ¥. 
244  ;  40  Sc.  L.  11.  205),  and  Pumjjherston  Oil 
Co.,  Ld.  V.  Cacaney  ((1903)  5  F.  9(58  ;  40  Sc.  L.  E. 
724)  overruled, 

Morton  Si  Co.,  Ld.  v.  Woodward  ([1902] 
2  K.  B.  276— C.  A.)  approved. 

Donaldson  Brothers  r.  Cowan,  [1909]  S.  C. 
[1292  ;  46  Sc.  L.  R.  920— Ct.  of  Sess. 

65.  Continuance  of  Incapacity — Original  Cause 
— Super cening  Cause — Onus  of  Proof — Work- 
men's Compensation  Act,  1906  (G  Edw.  7.,  c.  58), 
s.  1  (1),  Sched.  I.  (16).]— On  the  ground  that 
the  workman's  incapacity  had  totally  ceased,  an 
employer  applied  to  the  sheriff  as  arbiter  for 
review  of  a  weekly  paj'ment.  The  sheriff  found 
(1)  that  the  workman  was  unable  to  work  in 
consequence  of  a  cardiac  affection  "  which  was 
not  proved  "  to  be  in  any  way  connected  with 
the  injuries  sustained  in  the  employment ;  (2) 
that  "  it  was  not  proved  "  that  the  workman  still 
suffered  from  the  injuries  in  such  a  way  as  to 
render  him  incapable  of  work. 

Held — that  the  arbiter  was  not  right  in 
declaring  the  compensation  ended,  as  his  find- 
ings did  not  import  that  the  employer  had 
discharged  the  onus  which  lay  on  him  of  proving 
that  the  workman  had  recovered  from  the 
original  injuries. 

QuiNN   V.   M'Callum,    [1909]    S.    C.   227  ;   46 
[Sc.  L.  R.  141— Ct.  of  Sess. 

66.  Earning  Capacity  after  Accident — 3Jethod 
of  Calculation — Carrying  on  Business — Public 
House — Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  Sched.  J.  (2)  («),  (3).— Employers 
applied  to  a  sheriff  as  arbiter  to  diminish  or  end 
the  weekly  payment  of  18.s-.  'M.  agreed  to  be 
paid  by  them  to  a  miner  injured  in  their  employ- 
ment on  April  15th,  1908,  and  maintained  that 
his  incapacity  had  ceased  or  at  least  was  lessened. 
The  arbiter  found  that  the  miner  had  not 
recovered  from  the  effects  of  the  accident,  and 
was  unfit  to  resume  work  as  a  miner  ;  that  his 
average  weekly  earnings  prior  to  the  accident 
were  £1  16s.  6<Z.,  giving  an  annual  income  of 
about  £94  ;  that  he  had  from  Whitsunday,  1908, 
to  Whitsunday,  1909,  carried  on  a  publichouse  ; 
that  he  had  invested  about  £100  of  capital 
therein  ;  and  that  the  net  profits  for  said  year, 
after  allowing  for  interest  on  capital,  wages,  and 
other  expenses,  amounted  to  about  £98.  The 
sheriff  took  this  sum   of   £98  as  the  measure  of 


the  earning  capacity  of  the  miner,  and  accord' 
ingly  found  that  the  miner's  incapacity  for  work 
had  terminated,  and  ended  the  weekly  payment. 

Held — that  the  sheriff's  method  of  arriving  at 
wage-earning  capacity  was  fallacious,  and  that 
he  should  have  ascertained  what  work  the  man 
actuall}'  did  in  the  publichouse,  and  what  these 
services  would  have  been  considered  worth  if  he 
had  been  serving  someone  else  instead  of  him- 
self. 

Paterson  v.  a.  G.  Moore  >S:  Co.,  47  Sc.  L.  R. 

[30— Ct.  of  Sess. 

67.  Application  by  Workman — Partial  In- 
capacit y — Inability  to  Find  Work — Xo  Change 
in  Physical  Condition — Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  I  (2), 
(12).] — On  an  application  by  a  workman  for 
review  of  weekly  payments  made  in  respect  of 
partial  incapacity,  he  did  not  aver  any  change 
in  his  physical  condition,  but  maintained  that 
he  must  be  held  in  law  to  be  totally  incapaci- 
tated in  respect  that  his  employers  were  unable 
to  give  him  suitable  light  work,  and  that  he  was 
unable  to  find  light  employment  elsewhere. 

Held — that  the  workman  had  failed  to  state 
any  grounds  on  which  the  arbiter  would  be 
entitled  to  review  the  weekly  payments. 

BOAU    r.    LOCHWOOD   COLLIERIES,    Ll>.,    47   Sc. 

[L.  R.  47— ct.  of  Sess. 

(p)  Serious  and  Wilful  Misconduct. 

68.  Breach  of  Rule — Miner — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  s.  1, 
sub-s.2  (c).] — The  appellant,  who  wasabottomer 
employed  at  a  mid- working  in  the  mine,  called 
to  the  bottomer  at  the  foot  of  the  shaft  to  send 
up  the  cage.  The  latter  signalled  to  the  engine- 
man  to  raise  the  cage.  By  the  system  of  signal- 
ling in  use  in  the  mine,  the  eugineman,  on 
receiving  a  signal  to  raise  the  cage,  was  entitled, 
unless  stopped  by  a  further  signal,  to  raise  the 
cage  to  the  pit-head,  and  sometimes,  as  on  the 
occasion  in  question,  he  did  so  without  stopping 
at  the  mid-working.  The  appellant,  without 
ascertaining  whether  the  cage  had  stopped  or 
not,  opened  the  gate  fencing  the  shaft,  pushed 
his  hutch  forward,  and  fell  with  it  down  the 
shaft  and  was  injured.  In  opening  the  gate 
fencing  the  shaft  before  the  cage  was  stopped  at 
the  mid-working  the  appellant  committed  a 
breach  of  a  rule  in  operation  in  the  mine.  The 
appellant  knew  of  the  rule,  and  was  warned 
regarding  it  only  a  few  days  before  the  accident 
occurred.  In  an  application  for  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
the  arbitrator  found  that  the  appellant  had  been 
guilty  of  "  serious  and  wilful  misconduct  "  within 
the  meaning  of  sect.  1,  sub-sect.  2  (c),  of  the 
Act,  and  was  consequently  not  entitled  to  com- 
pensation. 

Held,  dismissingthe  appeal — that  the  question 
was  one  of  fact  for  the  arbitrator  and  that  there 
was  evidence  to  support  his  finding. 

Per  Lord  Loreburn,  L.  C. — It  is  not  the  province 
of  Ihe  Cou)-t  to  lay  down  that  the  breach  of  a 
rule    is    prima   facie   evidence   of   serious   and 
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r.  Liability  of  Master  for  Injury  to  Servant — 

fontinued. 
wilful  misconduct.     That  is  :i  iiuestion  purely  of 
fact  to  be  determined  by    the   nrbitrator,   who 
must    decide    it    for  himself,  and   ou;j:lit   not   to 
be  affected  by  artificial  presumptions  of  fact. 

Decision  of  the  First  Dis-ision  of  the  Court  of 
Session  (45  Sc.  L.  R.  686)  affirmed. 

George  v.  Glasgow  Coal  Company,  [1909] 

[A.  C.  123  ;  78  L.  J.  P.  C.  47  ;  99  L.  T.  782  ; 

25  T.  L.  K.  57  ;  [1909]  S.  C.  (h.  l.)  1  ;  46  Sc. 

L.  R.  28— H.  L. 

(q)  Undertakers. 
See  also  No.  78,  Infra. 

69.  Contract  to  Naciyate  L'uihter  for  Owners 
from  England  to  Place  Abroad. — Injury  to  one  of 
Contractors'  Crew — Liability  of  Owners — Work- 
man's ComjJensation  Act,  190(3  (6  Edw.  7,  c.  58), 
s.  4,  sub-s.  1.] — Coal  owners  and  lightermen  who 
have  purchased  a  lighter  in  England  for  use 
abroad,  and  have  contracted  for  its  navigation 
from  England  in  return  for  a  lump  sum,  are 
liable  under  sect. 4. sub-sect.  l,of  the  Workmen's 
Compensation  Act,  1 90(),  as  having  in  the  course  of 
and  for  the  purposes  of  their  business  contracted 
for  the  execution  of  part  of  the  work  proper  to 
their  undertaking,  to  pay  compensation  to  a  man 
injured  on  the  lighter  during  the  voyage. 

Uitt-mar  r.  Owners  of  Ship  V.  593,  [1909]  1 

[K.  B.  389;  78  L.  J.    K.    B.  523;    sub    now. 

DiTTMAR  V.  Wilson,  Sons  &  Co.,  100  L.  T. 

212;  25  T.  L.  R.  188— C.  A. 

70.  Sub-contractiny — Land  Acquired  by  Muni- 
cipal Corporation  for  E,rtension  of  Marliet  — 
Removal  of  House  on  Land  —  Contractor  — 
Injury  to  Person  Umjdoyed  by  Contractor  — 
Liability  of  Corporation —  Workmen's  Contpensa- 
tion  Act,  1906  (6  Edw.  7,  c.  58),  .v.s-.  1,  4,  13.]  — 
A  municipal  corporation  bought  for  the  extension 
of  their  market  land  on  which  were  the  ruins  of 
an  old  mill.  T.  made  an  offer  of  £15  for  the 
bricks  and  undertook  to  pull  down  the  mill  and 
clear  the  site  ;  and  this  offer  was  accepted  by 
the  corporation.  In  the  coarse  of  demolishing 
the  mill  a  workman  was  fatally  injured,  and  his 
widow  claimed  compensation  against  T.  and  the 
corporation. 

Held — that  the  demolition  of  the  mill  was 
work  undertaken  by  the  corporation,  that  it  was 
done  by  virtue  of  the  contract  made  with  T.  for 
that  purpose,  and  tliat,  by  virtue  of  sects.  4  and 
13  of  the  Workmen's  Compensation  Act,  1906, 
the  corporation  were  liable  as  principals. 

MULHOOSEY  r.  TOUD  AND  BRADFORD  CoUPORA- 

[TION,  [1909]   1    K.  B.  165;  78  L.  J.  K.  B. 

145  ;  100  L.  T.  99  ;  73  J.  P.  73  ;  25  T.  L.  R. 

103  ;  53  Sol.  Jo.  99— C.  A. 

71.  Sub-contractiny — Liability  of  Principal 
for  Acddent  to  Sub-contractor's  Son — Workmen's 

Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
ss.  4, 13.] — Under  sect.  4  of  the  Workmen's  Com- 
pensation Act,  1906,  a  principal  is  not  liable  to 
pay  compensation  to  a  person  who  has  no  claim 
against  his  immediate  employer,  the  contractor. 


The  respondents,  who  had  contracted  to  pur- 
chase and  carry  away  growing  titnbei-,  contractetl 
with  M.  to  do  |>ai't  of  the  work — namely,  the 
felling  of  flic  liuii)er.  M.  einplnycd  the  appli- 
cant, who  was  liis  son,  to  assist  him  in  the  work, 
an<l  while  he  was  so  assisting,  tlie  applicant  met 
with  an  accident  which  arose  (jut  of  and  in  the 
course  of  his  employment. 

Held — that  having  reganl  to  the  detinition 
of  "  workman "  in  sect.  13  of  the  Workmen's 
Compensation  Act,  1906,  the  appli -ant  was  not 
entitled  to  claim  compensation  under  the  Act  from 
his  father,  and  that  by  sect.  4  the  respondents 
were  not  liable  as  principals  to  pay  compensation 
to  a  person  who  had  no  claim  against  the  con- 
tractor, the  applicant's  immediate  employer. 

Marks  r.  Carne,  [1909]  2  K.  B.  516  ;  78  L.  J. 

[K.  B.  853  ;   100  L.  T.  950  ;  25  T.  L.  R.  620  ; 

53  Sol.  Jo.  561— C.  A. 


72.  ■'■  Purjnises  of  Trade  or  liusiness" — Ship- 
owner—  Cleaniny  of  Boilers — Workmen's  Covi- 
pensation  Act,  1906  (6  Edw.  7,  e.  58),  s.  4.]— A 
shipowner  contracted  with  W.  for  the  cleaning 
of  the  boilers  in  one  of  his  vessels.  W.  engaged 
a  number  of  boiler-sealers  to  do  the  work,  anil 
one  of  them,  S.,  while  so  employed,  was  injured 
by  an  accitlent.  The  work  of  boiler-scaling  is 
occasionally  performe<l  by  shipowners  them- 
selves through  their  own  employees  without  the 
intervention  of  a  contractor. 

Held — that  the  work  of  boiler-scaling  was 
not  work  undertaken  by  the  shipowner  in  the 
course  of  or  for  the  purposes  of  his  trade  or 
business  in  the  sense  of  sect.  4  of  the  Workmen's 
Compensation  Act,  1906,  and  that  the  shipowner 
was  therefore  not  liable  to  S.  in  compensation 
under  said  section. 

Spiers   r.    Elderslik    Steamship    Co.,   Ld., 
[1909]   S.  C.   12.59  ;  4t;   Sc.  L.  R.  893— Ct.  of 

Sess. 

73.  Sub-contractiny — "  Work  Cnderfaken  by 
the  Principal  " — Sooie  Obliyation  on  Principal  to 
do  Work — Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  ('.  58),  s.  4,  sub-s.  1.] — The  expression 
"work  undertaken  by  the  principal"  contained 
in  sect.  4  of  the  Workmen's  Couipeiisation  Act, 
1906,  imports  some  obligation  on  the  principal 
to  do  the  work. 

A  farmer  arranged  with  the  applicant,  a  young 
lad,  for  the  services  of  a  thrashing  machine — the 
machine  and  horses  being  the  jiropcrty  of  the 
applicant's  father,  who  was  to  be  paid  20.v.  out 
of  25.y.,  which  was  the  sum  stipulated  for — and 
in  the  course  of  the  work  the  applicant  was 
injured.  The  county  court  judge  found  as  a  fact 
th  it  thei'e  was  no  contractual  relation  with  the 
applicant  ;  that  the  contract  was  witli  the  father, 
and  that  the  applicant  was  nierel}'  a  substitute 
for  him. 

Held — that  the  applicant  was  not  entitled  to 
compensation  under  sect.  4  of  the  .Act  of  1906, 
there  being  no  "  work  undertaken  by  the 
principal  "  within  the  meaning  of  that  section 

Wat,sh    r.    H.WKS.    43    1.    L.    T.    H4  — ('.    A. 

Ireland. 
13  -2 
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I.  Liability  of  Master  for  Injury  to  Servant.— 
CoiitlHued. 

(r)  Workman. 

74.  Confracf  of  Scrcice— Medical  Officer  of 
Health  —  Worhineii's:  Compematkm  Act,  1906 
(6  Edw.  7,  c.  .58),  X.  13.] — There  is  no  contract 
of  service  between  a  "  dispensary  doctor  "  and  the 
guardians  of  his  district,  and  he  is  not  therefore 
entitled  to  compensation  if  injured  in  the 
discharge  of  his  duties. 

Murphy  v.  Enniscorthy  Guardians,  [1908] 
[2  I.  R.  609  ;  73  .J.  P.  63— C.  A. 

75.  Fitiheniia/i  Paid  In/  Share  of  Proftx— 
Casual  Emploi/iiie/it  for  Fixed  Payment— Worlt- 
men's  Comjyenmtion  Act,  1906  (6  Edw.  7,  c.  58), 
,<.  7  (2).] — The  applicant  was  a  "  share  hand," 
i.e.,  a  seaman  paid  by  a  share  of  profits,  on 
board  one  of  the  lespondents'  trawlers.  Besides 
their  fleet  of  trawlers,  the  respondents  owned 
some  steam  cutters,  one  of  which  collected  the 
tish  each  day  from  the  trawlers  and  carried  it  to 
Billingsgate.  Extra  labour  was  reriuired  to  pack 
and  stow  the  fish  in  the  cutter,  and  it  was  the 
practice  for  the  .skipper  of  the  cutter  to  invite 
one  of  the  share  hands  from  a  trawler  to  assist 
in  this  work  on  the  cutter,  and  if  the  share  hand 
chose  to  accept  such  invitation,  he  received  a 
fixed  sum  of  money  for  the  work,  part  of  which 
he  divided  among  the  other  men  on  the  travyler, 
and  part  he  retained  as  his  own  share.  While 
engaged  in  stowing  fish  on  board  a  cutter  the 
applicant  was  injured,  and  in  respect  of  his 
injuries  he  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1906. 

Held— that  the  applicant's  casual  employ- 
ment on  board  the  cutter  arose  out  of  and  was 
incidental  to  his  employment  as  a  share  h:ind, 
and  therefore,  by  virtue  of  sect.  7  (2)  of  the 
Workmen's  Compensation  Act,  1906,  he  was 
excluded  from  the  benefits  of  the  Act. 
Whelan  r.  G  KEAT  Northern  Steam  Shipping 
[Co.,  Ld.,  [1909]  W.  N.  13.5  ;  78  L.  J.  K.  B. 
860  ;  100  L.  T.  913  ;  25  T.  L.  K.  619--C.  A. 

76.  Workman  Engaged  by  Central  (Unein- 
2)loyed) Body— Accident  to  Workman  while  so 
Enqaged— Unemployed  Workmen  Act,  1905  (5 
Edw.  7,  c.  18),  s.  1  —  Workmens  Compenm- 
tion  Act,  1906  (6  Edw.  7,  c.  58),  ss.  1,  13.]— The 
Central  Body,  constituted  under  sect.  1  of  the 
Unemployed  Workmen  Act,  1905,  provided  tem- 
porary work  for  a  workman.  In  the  course  of 
his  employment  the  workman  received  injuries 
from  the  effect  of  which  he  died. 

Held  — that  the  Central  Body  were  "em- 
ployers "  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906,  and  were  therefore 
liable  to  pay  compensation  to  the  deceased 
workman's  widow. 

l^oRTON    r.     The    Central    (Une.vi ployed) 

[Body  foii  London,  [1909]  1  K.  B.  173;  78 

L    J    K.  B.  139  ;  100  L.  T.  102  ;  73  J.   P.  43  ; 

25  T.  L.  R.  102— C.  A. 

77.  Workman  Engaged  in  Temporary  Work 
Provided  by  Distress  Committee— Ummployed 
Workmen  Act.  1905  (5  Edw.  7,  c.  18),  .s\v.  1,  2— 


Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  13.] — A  distress  committee  under  the 
Unemployed  Workmen  Act,  1905,  provided 
temi)orar'y  work  for  an  applicant,  in  the  course 
of  which  he  was  injured. 

Held — that  the  distress  connnittee  were 
"employers"  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1906,  and  were  there- 
fore liable  to  pay  compensation. 

Porton  V.  Central  (^Unemployed:)  Body  for 
London  (supra)  followed. 

GiLROY   V.   Mackie,    [1909]    S.    C.    466  ;     46 
[Sc.  L.  R.  325— Ct.  of  Sess. 

78.    Lecturer— Principal — Contractor—  Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
ss.  4,  13.] — By  an  agreement  entered  into  between 
the  appellant  corporation  and  one  L.,  the  latter 
was  to  keep  an  airship  on  exhibition  in  the  cor- 
poration's grounds  and  was  to  pay  the  wages  of  a 
turnstile  man  who  was  to  be  the  servant  of  the 
corporation.     Admission  to  the  enclosure  to  view 
the  airship   was   only  to  be  obtained  by  ticket 
through  registering  turnstiles  or  by  tickets  to  be 
provided   by   the   corporation,   and    all  moneys 
were  to  be  collected  daily  by  the  money-takers 
employed  by  the  corporation.     L.  was  to  receive 
50  per  cent,  of  the  gross  receipts,  and  thereout  he 
had  to  pay  the  persons  engaged   by  him.     The 
corporation  were  to  receive  the  remaining  50  per 
cent.     L.  was  not  to  acciuire  any  legal  interest 
or  estate  in  the  place  allotted  to  him,  but  was 
merely  permitted  to  use  the  same  for  the  special 
purpose.     For   the   purpose  of  carrying  out  his 
part  of   the   agreement   L.   engaged  a   lecturer 
whose  duties  were  to  explain  the  various  parts 
of  the  airship  and  the  exploits  of  L.     After  the 
airship  had  been  on  exhibition  for  some  time  it 
exploded,  and  the  lecturer  was  so  severely  burned 
that  he  died  as  the  result  of  the  accident.     In  a 
claim  for,compensation  by  his  widow  : — 

Held — (1)  that  the  lecturer  was  not  a  "  work- 
man "  within  the  meaning  of  sect.  13  of  the 
Workmen's  Compensation  Act,  1906  ;  and  (2) 
that  assuming  the  lecturer  was,, a  workman  his 
widow's  remedy  was  against  L.  and  not  against 
the  corporation. 

Waites  f.  The  Franco-British  Exhibition 
[(Incorporatkd),  25  T.  L.  R,  441— C.  A. 

79.  Professional  Football  Player —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  v.s'.  1, 
13.]_The  applicant  was  engaged  by  the  Crystal 
Palace  Football  Company  (Ld.)  as  a  pro- 
fessional football  player  at  a  weekly  wage,  and 
he  agreed  to  give  his  whole  time  to  the  club,  to 
attend  regularly  to  training,  and  to  observe  the 
training  and  general  instructions  of  the  club. 
While  playing  in  a  football  match,  the  applicant 
met  with  an  accident  which  incapacitated  him 
from  earning  wages  in  any  suitable  employment. 

Held— that  the  applicant  was  a  "  workman  " 
within  the  definition  in  sect.  13  of  the  Work- 
men's Compensation  Act,  1906,  and  that  he  was 
entitled  to  compensation. 
Walker  i-.  Crystal  Palace  Football  Club, 

[  [1909]  W  N.  225  ;  101  L.  T.  645  ;  26  T.  L.  R. 
71  ;  54Sol.  Jo.  65-C.  A. 
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I.  Liability  of  Master  for  Injury  to  Servant — 

('(Oifiiiued. 

80.  Owner  of  Iforxr  Emjaged  to  Bring  Horse 
iind  Drat/  Loijs  of  'Jimhcr  from  One  Place  to 
Another — Pdijinent  Inchiding  I'xe  of  Horse — 
No  Ohligation  to  do  Work  Personally — Work- 
men's Compensation  Act,  1!(()6  (G  Eilw.  7,  c.  58), 
.«.  13.]-  A  party  was  ciiija.ufed  by  a  firm  of 
timl)er  nicroliants  to  biint;  a  horse  beloiii;!;iiig  to 
him  ami  tliaj^  logs  of  timber  fiom  the  side  of  a 
shi|)  which  was  being  unloaded  in  harbour  to  a 
place  where  the  logs  were  stored.  He  received  a 
certain  sum  per  day  for  himself  and  his  horse, 
and  he  might  have  got  that  sum  by  sending  a 
servant,  if  he  had  one,  to  lead  his  horse.  He 
was  under  no  obligation  to  come  on  any  par- 
ticular day  antl  he  could  be  told  not  to  come 
until  he  was  wanted. 

Held — that  he  was  not  a  "  workman  "  within 
the  Workmen's  Compensation  Act,  l!)0(i,  but  an 
independent  contractor. 

Paterson  v.  Lockhart  ((1905)  7  F.  954;  42 
Sc.  L.  R.  75.5)  distinguished. 

Chisholm  v.  Walker  &  Co.,  [1909J  S.  C.  31  ; 
[46  Sc.  L.  U.  24— Ct.  of  Sess. 

81.  Snh-Contractoy — Sfonehreaker  Engaged,  at 
Fi.red  Bate  per  Cnhie  Yard — Workmen's  Com- 
pensation Act,  1906  (li  Edw.  7,  ^•.  .58),  s.  13.]  — 
A.  was  engaged  to  break  stones  for  road  metal, 
at  a  fixed  rate  per  cubic  yard,  by  B.,  who  had  a 
contract  for  the  supply  of  road  metal  with  a 
county  road  authority,  and  who  furnished  A. 
with  material.  A.  was  injured  while  engaged  on 
the  work,  and  claimed  compensation  from  B. 
under  the  Workmen's  Compensation  Act,  190(). 

Held — that  A.  was  a  "  workman "  in  the 
sense  of  the  Act. 

DoHARTY  V.  Boyd,  [1909]  S.  C.  87  ;  46  Sc.  L.  R. 

[71— Ct.  of  Sess. 

82.  Boatman — Bemur.eration  hg  Sliare  of  Gross 
Earnings  of  Boat  —  Workmen\s  Compensatio7i 
Act,  1906  (6  Edw.  7,  c.  58),  ss.  1  (1)  and  7  (1).] 
— A  firm  of  fish  curers  engaged  A.  to  worlc  a 
"flitboat"  belonging  to  them,  and  authorised 
him  to  find  another  man  to  go  along  with  him. 
A.  engaged  B.  to  w-ork  under  him  on  the  boat, 
which  was  not  in  any  sense  a  fishing  boat,  but 
was  a  boat  used  for  carrying  cargo  between  the 
curing  stations  and  vessels  lying  off  shore  and 
landing  goods  from  steamers.  A.  and  B.  were  to 
be  remunerated  by  oiie-thir<l  each  of  the  gross 
earnings  of  the  boat,  the  remaining  i bird  going 
to  her  owners.  The  boat  was  maintained  by  the 
firn),  and  both  the  men  and  the  boat  were 
subject  to  their  orders.  When  not  requiied  by 
the  owners  the  boat  did  ''flitting"  for  other 
curers,  such  work  being  undertaken  by  A.  as 
skipper  on  behalf  of  liie  boat,  and  the  rates 
charged  being  the  same  as  those  paid  b^^  the 
firm  to  the  boat  for  similar  work.  AVhen  the 
men  were  not  employed  afloat,  the  firm,  when- 
ever possible,  supplied  them  with  work  ashore — 
e.g.,  cutting  peats,  &c.,  for  which  tliey  were  paid. 
No  part  of  the  ca{)ital  embarked  was  supplied  by 
A.  or  B.,  nor  were  they  liable  for  any  loss  that 
might  be  incurred.  In  the  course  of  his  employ- 
ment as  boatman  B.  was  drowned. 


Held — that  B.  was  a  "  workman  "  in  the 
sense  of  the  Act. 

Clakk  r.  (J.  K.  A:  \V.  .Iamieson,  [1909]  S.  C. 
[132  ;  46  Sc.  L.  R.  74  -Ct.  of  Sess. 

83.  Seaman  —  Vessel  Let  to  Charterers  — 
''  Emfdoger''-  Charterer  or  Oirner — Creir  P''o- 
rided  and  Paid  Ixj  doner — Workmen's  Compen- 
sation Act,  I'.inC,  (0  Edw.  7,  e.  58),  .V.V.  7,  13.]  — 
A.,  the  registered  owner  of  a  steam  tug,  chartered 
her  to  B.  Under  the  chart erparty  A.  was  bound 
to  provide  and  pay  a  crew  of  two  men,  ii-cluding 
M.,  and  A.  alone  had  power  to  dismiss  them. 
The  possession,  control,  and  management  of  the 
vessel  under  the  charterparty  belonged  to  B. 

Held — that  A.,  and  not  B..  was  M.'s  employer 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  1906. 

MACKINNON    /•.    Miller,   [1909]    S.    C.   373; 
[46  Sc.  L.  R.  299— Ct.  of  Sess. 

84.  Employment  of  a  "  Casual  A'ature "  — 
Workmen  s  Compen.mtion  Art,  190()  (6  Edw.  7, 
c.  58),  s.  13.] — A  carpenter  name<l  M.  was  em- 
ployed by  N.  to  do  repairs  to  his  house,  for 
which  he  was  to  be  paid  at  the  rate  of  Us.  a  day. 
Wliile  these  repairs  were  in  progress  N.  engaged 
some  men  from  a  timber  yard  to  cut  down 
certain  trees  close  to  his  house.  These  men  com- 
menced the  cutting  down  of  the  trees,  and  whilst 
they  were  so  engaged  X.  had  a  conversation  with 
M.  about  the  trees.  M.  said  that  when  he  had 
finished  the  repairs  to  the  house  he  would  cut 
down  the  trees,  and  that  it  would  cost  N.  less 
than  he  was  paying  the  other  men.  N.  agreed 
to  this,  the  arrangement  being  that  M.  was  to  be 
paid  at  the  same  rate  as  for  the  repairs,  viz.,  5.?. 
a  day.  When  M.  had  finished  the  repairs  the 
seivices  of  the  men  at  the  trees  were  dispensed 
with,  and  M.  started  to  cut  and  lop  the  remaining 
trees.  Whilst  so  employed  he  fell  from  a  ladder 
and  was  killed. 

Held — that  the  employment  was  of  a  casual 
nature,  and  that  N.  was  not  liable  to  pay  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906. 

M'Carthy  r.  NoiiCOTT,  43  I.  L.  T.  17— C.  A.. 

[Ireland. 

85.  "  Employment  of  a  Casnal  Nature  ' '  — 
"  Ofherwi.'^e  than  for  the  Purposes  of  the  Em- 
ployer's Trade  or  Business'' — Assisting  to  Bepair 
Boof  of  Business  Premises — Workmen's  Com- 
pensation Act,  190<)  (6  Edw.  7,  e.  58),  .<.  13.]— A 
man  was  casually  employed  to  assist  in  repairing 
the  roof  of  a  house  used  solely  for  the  purpose  of 
the  employer's  business,  and  was  killed  by  falling 
from  the  roof. 

Held — that  his  dependants  were  entitled  to 
compensation. 

Johnston  r.  Monasterevan  General  Stoke 
[Co.,    [1909]   2  I.  R.  108;  42  I.  L.  T.  268— 

C.  A.,  Ireland. 

(s)  Contracting  Out. 

86.  Scheme  Certified  under  Workmen's  Compen- 
sation Act,  1897  (60  &  61  Vict.  c.  'S7)— Rules  not 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
Certified — Ko  Fecertificiition  under  Act  of  1906 
—  Claim  vndcr  Woi-kinen'.i  Compensation  Act, 
1906  (6  Kdw.  7,  c.  58),  ss.  13,  l.i,  IG.]  — By  a  con- 
tract entered  into  between  the  appellant  railway 
companj'  and  their  workmen  a  scheme  under 
the  Workmen's  Compensation  Act,  1897,  was 
substituted  for  arbitiation.  This  scheme,  which 
had  been  certified  by  the  Registrar  of  Friendly 
Societies,  provided  that  the  fund  should  be 
managed  by  a  committee  in  accordance  with 
rules,  not  inconsistent  with  the  terms  of  the 
sclieme,  to  be  from  time  to  time  framed  by  the 
committee.  One  of  the  rules  drawn  up  provided 
that  any  person  becoming  a  member  released  on 
behalf  of  himself  and  his  representatives  and 
dependants  all  claims  ujion  the  company  under 
the  Employers'  Liability  Act,  1880,  the  Work- 
men's Compensation  Act,  1897,  or  otherwise. 
By  another  rule  the  decision  of  the  committee  on 
any  dispute  was  to  be  final.  The  rules  had  not 
been  certified.  In  February,  1906,  the  respon- 
dent workman  became  a  member  of  the  fund. 
In  November,  1907,  he  met  with  an  accident  and 
received  payments  from  the  fund  in  respect 
thereof.  In  January,  1908,  he  was  discharged  by 
the  appellants,  and  in  October,  1908,  he  claimed 
compensation  under  the  Workmen'sCompensation 
Act,  1906.  The  scheme  had  not  been  lecertified 
under  that  Act. 

Held — that  the  workman  was  not  barred  from 
claiming  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Moss  V.  The  Gbeat  Eastern  Railway  Com- 

[PANY,  [1909]  2  K.  B.  27i  ;  78  L.  J.  K.  B. 

1048  ;  100  L.  T.  747  :  2.5  T.  L.  R.  466— C.  A. 


(t)  Surgical  Operations. 

87.  Additional  AncestJtetic  for  Second  Opera- 
tion not  Occasioned  by  Accident — Death  under 
Anesthetic — Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.]^ — ^A  workman  received  an 
injury  in  the  course  of  his  employment  which 
necessitated  the  amputation  of  one  of  his  fingers. 
He  was  put  under  anfesthetics  and  the  finger 
was  amputated.  As  he  was  recovering  from  the 
effects  of  the  amesthetic  the  surgeons  decided  to 
remove  a  bad  tooth  of  which  the  workman  had 
complained  ;  further  nmeslhetics  were  adminis- 
tered, and  an  unsuccessful  attempt  was  made  to 
remove  the  tooth.  The  workman  was  then 
removed  to  a  ward,  and  shortly  afterwards  he 
died.  In  a  claim  for  compensation  by  his 
widow  the  county  court  judge  held  on  the 
evidence  that  the  workman  died  from  failure  of 
respiration  caused  by  the  administration  of  an 
anaesthetic,  that  it  was  at  least  as  [)robable  that 
his  death  resulted  solely  from  a  spasm  induced 
by  an  attempt  to  swallow  oozing  blood  in  his 
mouth  as  that  it  resulted  from  the  anesthetic 
administered  for  the  first  operation,  and  conse- 
quently that  the  widow  had  not  discharged  the 
onus  which  rested  upon  her  of  proving  that  the 
workman's  death  resulted  from  Ids  injury  by  the 
accident.  He  therefore  refused  to  awaid  com- 
pensation. 


Held  —  that  the  county  court  judge  had 
arrived  at  a  right  conclusion. 

Charles  r.  Walker,  Ld.,  25  T.  L.  R.  609— 

[C.  A. 

88.  l^nreasonahleliefusul  of  Workman  to  Sub- 
mit to  Simple  Surgical  Operation  —  Continued 
Disability  to  Work  as  Besult  (f  sncJi  Betusal — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.] — A  workman  injured  by  accident 
arising  out  of  and  in  the  course  of  his  em[)loy- 
ment,  within  the  meaning  of  sect.  1  of  the 
Workmen's  Comjjensation  Act,  1906,  who  refuses 
to  submit  to  a  surgical  operation  of  a  simple 
character  involving  no  serious  risk  to  life  or 
health,  and  which,  according  to  professional 
opinion,  offers  a  reasonable  prospect  of  the 
removal  of  the  disability  to  work  from  which  he 
suffers,  and  consequently  would  be  in  the  interest 
of  the  workman  to  undergo,  precludes  himself 
from  any  right  to  claim  further  compensation 
under  the  Act  for  his  continued  disability,  such 
continuance  not  being  attributable  to  the  original 
accident,  but  to  his  unreasonable  refusal  to  avail 
himself  of  surgical  treatment. 

Rothwell  v.Barics  (19  T.  L.  R.  423)  explained 
and  distinguished. 

Donnelly  v.  William  Baird,  Sf  Co.,  Ld.  (45 
Sc.  L.  R.  394)  approved  and  followed. 

Warncken  v.  Richard  Moreland&  Son,  Ld., 
[1909]  1  K.  E.  184:  78  L.  J.  K.  B.  332:  100 
L.  T.  12  ;    25  T.  L.  R.  129  ;    53  Sol.  Jo.  134— 

C.  A. 

89.  Befusal  to  Undergo  Operation — Reason- 
ableness of  Befusal — Bight  to  Further  Compensa- 
tion—  Workmen's  Compen.mtion  Act,  1906  (6  Edw. 
7,  c.  58),  s.  1.] — Where  the  continued  disability  of 
a  workman  arises  from  his  refusal  to  undergo  an 
operation,  the  test  is  whether  the  refusal  was  un- 
reasonable, not  whether,  on  the  balance  of  the 
medical  testimony,  the  operation  was  reasonably 
safe.  Where  a  workman,  on  the  advice  of  his 
doctor,  declines  to  undergo  an  operation  the 
refusal  is  not  unreasonable,  and  the  workman  is 
entitled  to  compensation  during  the  whole  period 
of  his  total  or  partial  incapacity. 

TuTTON  r.  Owners  of  S.S.  Majestic,  [1909] 

[2  K.  B.  54  :  78  L.  J.  K.  B.  530 ;  100  L.  T.  644  ; 

25  T.  L.  R.  482 ;  53  Sol.  Jo.  447— C.  A. 


90.  Second  Operation  Beasonabhj  Xece.ssary — 
Death  under  An  (esthetic — Novus  Actus  Inter- 
veniens — Workmen's  Compensation  Act,  1906 
(t>  Edw.  7,  c.  58),  s.  1.] — A  workman  met  with 
an  accident  in  the  course  of  his  employment  and 
an  operation  was  successfully  performed.  Subse- 
quently it  became  necessary'  to  perform  the 
operation  of  grafting  skin  in  order  that  the 
workman  might  get  the  full  benefit  of  the  first 
operation.  The  workman  died  under  anaesthetics 
on  the  occasion  of  the  second  operation. 

Held — that  the  test  was  whether  the  step 
taken  to  obviate  the  consequences  of  the  accident 
was  a  reasonable  one,  and   that,  the  evidence 
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I.  Liability  of  Master  for  Injury  to  Servant — 

('out  ill  lied. 

being  that  it  was,  the  workmen's  representatives 

wore  entitled  to  compensation. 

Shirt  r.  Calico  Printers'  Association,  Ld., 

[1909]  2  K.  R.  51  ;  78  L.  J.  K.  B.  528; 

100  L.  T.  74C  ;  25  T.  L.  R.  451  ;  53  Sol.  Jo.  430 

— C.  A. 

91.  Unreasomihle  Refusal  to  Submit  to  Simple 
Surgical  Operation—  Contiuiied  Incapacity — 
Burden  of  Proof —  W'orkmen'x  Compensation  Act, 
IQOO  (()  FAw.  7,  c.  58),  s.  1.] — AVhen  a  workman 
refuses  to  submit  to  an  operation,  two  questions 
arise.  First,  Was  the  refusal  unreasonable  ? 
Secondly,  Is  the  continued  incapacity  the  result 
of  the  refusal  or  the  original  accident  ?  Where, 
therefore,  the  refusal  was  unreasonable,  but 
there  was  a  conflict  of  medical  testimony  as  to 
the  probable  success  of  the  operation,  it  was 

Held — that  the  arbitrator  was  entitled  to 
come  to  the  conclusion  that  the  employers  had 
not  discharged  the  burden  on  them  of  showing 
that  the  continued  incapacity  was  not  due  to 
the  accident. 

Warncljen  v.  Richard  Moreland  ^'  Son,  Ld. 
(^sujjra)  and  Tutton  v.  Oirners  of  S.S.  Majestic 
Isupra^  considered  and  applied. 
Marshall  c.  Orient  Steam  Navigation  Co., 

[Ld.,  [190i»]   W.  N.  225  ;  101    L.  T.  584  ;  2() 
T.  L.  R.  70  ;  54  Sol.  Jo.  .50— C.  A. 

(u)  Industrial  Disease. 

92.  Seaman — Disease  Contracted  on  Board  Ship 
—  Work  mens  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  8.] — Paragraphs  (i.)  and  (iii.)  (and  seinhle 
also  paragraph  (iii.)  of  sect.  8  (1))  of  the  Workmen's 
Compensation  Act,  1906,  which  relate  to  industrial 
diseases,  are  expressed  in  such  a  form  as  to  be 
incapable  of  application  to  a  seaman  who  con- 
tracts an  industrial  disease  while  serving  on 
board  his  ship. 

Curtis  i:  Black  &  Co.,  [1909]  2  K.  B.  529; 

[78  L.  J.  K.  B.  1022  ;  100  L.  T.  977  ;  25  T.  L.  R. 

621  ;  53  Sol.  Jo.  576— C.  A. 

93.  '•Lead  Poisoning  or  its  Sequelse" — Acci- 
fjf,jif — W'orkmeiis  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  8,  suh-ss.  1,  2,  Sched.  3.]— Sect.  8 
and  Sched.  III.  of  the  Workmen's  Compensation 
Act,  19U6,  brings  "  lead  poisoning  or  its  sequehe  " 
within  the  term  "accident"  in  the  Act.  A 
workman,  who  was  employed  for  many  years  as 
a  painter,  died  from  granular  kidney.  This 
disease  was  a  sequela  of  lead  poisoning,  but  it 
was  also  a  sequela  of  gout,  alcoholism,  heart 
pressure,  and  other  complaints.  In  proceedings 
for  the  assessment  of  coni))ensation  under  the 
Act,  it  was  not  proved  that  lead  poisoning  was 
the  cause  of  the  gi-anular  kidney,  but  the 
employers  did  not  prove  that  it  was  not  the 
cause. 

Held — that  it  was  not  proved  that  death  was 
caused  by  "  lead  poisoning  or  its  sequelce,"'  and 
the  employers  were  not  liable  to  pay  compen- 
sation. 

When  once  it  is  proved  that  the  death  or  dis- 
ablement has  been  caused  by  a  disease  mentioned 


in  the  first  column  of  Sched.  3  of  the  Act,  and 
that  the  workman  was  cnii)loycd  in  a  process 
mentioned  in  the  second  column,  then  by  sect.  8, 
sub-sect.  2,  the  burden  is  on  the  employer  of 
proving  that  the  disease  was  not  due  to  the 
nature  of  the  employment.  But  sub-sect.  2  has 
no  application  until  it  is  shown  that  the  case  is 
witliin  sub-sect.  1. 

Haylett  v.  Vigor  &  Co.,  [1908]  2  K.  B.  837  ; 

[77  L.  J.  K.  B.  1132  ;  99  L.  T.  74  ;  24  T.  L.  R. 

885  ;  72  Sol.  Jo.  741— C.  A. 

94.  Workman  Ceasing  to  he  in  J'Jmploi/ment 
Prior  to  Commencement  of  Act— Death  Subse- 
quent to  Commencement  of  Act  —  Workmen's 
Compen-tation  Act,  1906  (6  Edw.  7,  c.  58), 
.W.8  (1)  (iii.),  8  (4)  (b),  16  (1).]— A  stcreotyper 
in  the  employment  of  a  ne\vspai)er  showed,  early 
in  1907,  symptoms  of  lead  poisoning.  He  finally 
left  the  employment  on  June  22nd,  1907,  and 
eventually  died  on  September  14th,  1907. 

Held — that  the  provisions  of  the  Workmen's 
Compensation  Act,  1906,  were  not  applicable, 
since  the  deceased  was  not  on  July  1st,  1907, 
the  date  of  the  commencement  of  the  Act,  in  the 
employment  of  the  respondents,  or  of  any  one 
else,  and  that  accordingly  his  widow  was  not 
entitled  to  compensation. 
Greenhill  r.  '•  The  Daily  Record,"  Glas- 
[Gow,  Ld.,  46  Sc.  L.  R.  483— Ct.  of  Sess. 

95.  Cert  ijicate  of  Certifying  Surgeon — Obta  ined 
and  Produced  after  Commencement  of  Proceedings 
—  JForkinens  Compensation  Act,  1906  (6  Edw.  7, 
c.  .58),  s.  8  (1)  (iii.),  (4)  (b).]— An  arbitration  is 
not  rendered  incompetent  by  reason  of  the  certi- 
ficate required  under  sect.  8  of  the  Workmen's 
Compensatiun  Act,  1906,  not  being  obtained  or 
produced  until  after  the  commencement  of  arbi- 
tration proceedings. 

Taylor  v.  Burnham  &  Co.,  [1909]  S.  C.  704  ; 
[46  Sc.  L.  R.  482— Ct.  of  Sess. 

2.  Under  Employers'  Liability  Act,  1880. 

Sec  also  No.  9,  supra, 

96.  "  Workman'' — '^  Stage  Manager"  at  Theatre 
— Duty  to  .shift  Furniture  and  Side  Scenes 
— Employers  and  Workmen  Act,  1875  (38  & 
39  Vict.  c.  90),  s.  10  —  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  s.  8.]— A  pei-son 
was  employed  by  the  owners  of  a  theatre  as 
"  stage  manager,"  but  it  was  part  of  his  duty  to 
act  as  a  stage  hand,  there  being  three  other  stage 
hands  to  do  rough  carpentry,  and  to  shift  tne 
furniture  and  the  side  scenes. 

Held — that  he  was  a  "  workman  "  within  the 
Employers'  Liability  Act,  18S0. 

Decision  of  Div.  Ct.  (99  L.  T.  19  ;  24  T.  I-.  R. 
617)  affirmed. 

RusHBBOoK  V.  Grimsby  Palace  Theatre,  etc. 
[100  L.  T.  253  ;  25  T.  L.  R.  258— C.  A. 

97.  '•  Workman"— "  Seaman"— ''  Rigger"  at 
Dock— Merchant  Shipping  Act,  1854  (17  &  18 
Vict.c.  104),  .s'.  2 — Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  "90),  s.  VA— Employers' 
Liability  Act,  1880  (43  &  44  Vict.  c.  42),  .•,-.  8— 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
31erchant  Shipinng  Act,  1894  (57  &  58  Vict. 
c.  60),  s.  742.] — The  word  "seaman"  in  the 
Employers'  Liability  Act,  1880,  is  not  defined  by 
the  Merchant  Shipping  Act,  1854,  but  bears  its 
ordinary  signification,  and  does  not  include  a 
"  rigger,"  a  man  who  is  casually  employed  in 
warping  a  vessel  from  one  side  of  a  dock  to 
another. 

Decision     of     Div.     Ct.     ([1909]     2    K.    B. 
36;    78   L.  J.    K.   B.  898:     100  L.  T.  838;    25 
T.  L.  R.  286  ;  53  Sol.  Jo.  270)  reversed. 
Chislett  r.   Macbeth  &  Co.,  [1909]  2  K.  B. 

[811  ;  78  L.  J.   K.  B.   1165  ;  101   L.  T.  366  ; 
25  T.  L.  R.  761  ;  53  Sol.  Jo.  715— C.  A. 

3.  Apart  from  Workmen's  Compensation  and 
Employers'  Liability  Acts. 

98.  Common  Employment — Workman  Travel- 
ling by  Train  from  Work — Train  Belonging  to 
Employers — Accident  zvhile  Worhman  in  Train — 
Negligence  of  Another  Employee.']— Ihe,  respon- 
dents were  the  owners  of  two  collieries,  which 
communicated  with  each  other,  and  also  of  a 
railway  from  the  collieries  to  a  neighbouring 
village.  The  railway  was  lused  for  the  convey- 
ance of  coal  and  materials  to  and  from  the 
collieries,  and  the  respondents  provided  a  train  to 
tate  their  workmen  to  and  from  their  work  at 
the  collieries.  The  workmen  paid  nothing  for  con- 
veyance, and  they  were  under  no  obligation  to 
travel  by  the  train.  The  railway  was  managed 
entirely"  by  the  respondents.  The  part  of  the 
railway  between  the  two  collieries  passed  under 
a  bridge.  A  mason,  who  was  employed  by  the 
respondents  to  do  work  at  both  collieries,  was, 
on  the  instructions  of  the  respondents'  engineer, 
who  was  the  engineer  at  both  collieries,  engaged 
in  building  a  wall  to  strengthen  the  bridge,  and 
for  that  purpose  he  had  erected  a  scaffolding 
close  to  the  line.  A  workman  who  was  employed 
by  the  respondents  at  one  of  the  collieries  was 
returning  home  by  the  railway  and  was  seated  on 
the  floor  of  the  carriage  with  "his  feet  projecting 
beyond  the  carriage  step.  When  the  train  was 
passing  under  the  bridge  his  foot  struck  the 
scaffolding  and  he  was  thrown  on  the  line  and 
killed.  In  an  action  against  the  respondents  to 
recover  damages  under  the  J^atal  Accidents  Act, 
1846,  the  juiy  found  that  the  accident  was 
caused  by  the  negligence  of  the  mason  and  of  the 
engineer. 

Held — that  the  negligence  was  that  of  a 
fellow-servant  of  the  deceased  workman,  and 
that  the  respondents  were  not  liable,  the  accident 
having  happened  on  the  respondents'  premises, 
though  the  workman  had  at  the  time  left  off 
work  and  was  on  his  waj'  home. 

Decision  of  C.  A.  ([1909]  1  K.  B.  530;  78 
L.  J.  K.  B.  4.52  ;  100  L.  T.  314  ;  25  T.  L.  R. 
218  ;  53  Sol.  Jo.  214)  affirmed. 

COLDRICK  r.   Paeteidge,  Jones  &  Co.,  Ld., 
[1909]  W.  N.  257  ;  26  T.  L.  R.  164;  54  Sol. 

Jo.  132— H.  L. 

99.  Common  Employment — Statutory  Ohliga- 
tiom—Coal  Minen  Regidation  Act,  1887  (50  &  51 


Vict.  c.  58),  .<•?.  49,  50 — Coal  Mines  Begulation 
Act,  1896  (59  &  60  Vict.  c.  42).]— Statutory 
defences  to  proceedings  of  a  criminal  nature  in 
respect  of  offences  under  the  Coal  Mines  Regu- 
lation Acts  are  only  defences  in  sucli  proceedings, 
and  are  not  statutory  defences  in  civil  proceed- 
ings based  on  the  non-performance  of  statutory 
duties.  Consequently,  if  a  breach  of  statutory 
duties  is  alleged,  it  is  no  defence  to  the  owners 
in  civil  proceedings  that  they  have  done  the 
best  in  their  power  to  ensure  compliance  with 
the  statutory  regulations,  anil  that  the  negli- 
gence which  has  caused  damage  to  one  of  their 
servants  is  the  negligence  of  a  fellow-servant. 

Decision  of  Channell,  J.,  reversed  (Cozens- 
Hardy,  M.R.,  dissenting). 

David  r.  Beitannic  Merthye  Coal  Co. 
[1909]  2  K.  B.  146  ;  78  L.  J.  K.  B.  659  ;  100 
L.  T.  678  ;  25  T.  L.  R.  431  ;  53  Sol.  Jo.  398— 

C.  A. 

Held — on  appeal,  that  the  jury  had  been 
misdirected  in  being  told  that,  unless  they  were 
of  opinion  that  there  was  evidence  that  the 
owner  had  connived  at  the  breach  of  the  regula- 
tions in  question,  they  ought  to  find  a  verdict 
for  him. 

Decision  of  C.  A.  affirmed  on  different  grounds. 

Beitannic    Meethyr    Coal  Co.   v.    David 

[  [1909]  W.  N.  257  ;  26  T.   L.  R.  164  :  54  Sol. 

Jo.  151— H.  L. 

100.  Common  Employment — Dnnition  of  Em- 
ployment.]— A  workman  was  employed  as  a 
casual  labourer,  paid  by  the  hour,  upon  a  ship 
in  dock,  his  work  ending  at  6  p.m.  Shortly 
after  that  hour,  while  proceeding  along  the  quay 
to  receive  his  wages  at  his  employers'  pay-box, 
which  was  situated  about  fifty  yards  from  the 
ship,  and  off  the  employers'  premises,  he  was 
injured  by  the  fall  of  a  stanchion  owing  to  the 
alleged  negligence  of  the  employers'  servants  on 
board  the  ship.  The  employers  pleaded  common 
employment  to  an  action  for  damages. 

Held — that  the  relation  of  master  and  servant 
terminated  when  the  workman  finished  his 
work  and  left  the  employers'  premises,  that  it 
was  not  prolonged  until  the  wages  were  paid, 
and  that  the  defence  of  common  employment 
failed. 

Peecy  r.  Donaldson  Bros.,  [1909]  S.  C.  267  ; 
[46  Sc.  L.  R.  199— Ct.  of  Sess. 

II.  LIABILITY  OF  MASTER  FOR  INJURY 
BY   SERVANT:  SCOPE  OF  AUTHORITY. 


See  (•/?.<()  "Animals,  No.  11 
Eo.  33. 


Railways, 


101.  lloxpital  —  Injury  to  Patient  through 
Neyligenee  in  Operation  —  Liahility  of  Gorer- 
nor-'i.] — The  governing  body  of  a  hospital  do  not 
underiake  to  perform  operations  themselves,  but 
to  supply  a  medical  staff  consisting  of  persons 
in  whose  selection  they  have  taken  due  care. 
Though  some  members  of  this  medical  staff, 
such  as  nurses  and  carriers,  are  for  some  purposes 
the  servants  of  the  corporation,  yet  during  the 
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II.  Liability  of  Master  for  Injury  by  Servant  - 

Coiitiniicd. 

operation  they  take  tlieir  orders  from  the 
surgeons  and  cannot  Vie  considL'red  servants  of 
the  corporaticMi.  The  corporation  therefore  is 
under  no  Hability  to  a  patient  in  respect  of 
injuries  incurred  by  reason  of  the  negligent 
performance  of  an  operation. 

Decision  of  Div.  Ct.  (2">  T.  L.  K.  4()8)  affirmed. 

HiLLYER  r.  GOVEKNORS  OF  ST.  BARTHOLOMEWS 

[Hospital,  [ItHUt]  2  K.    B.  820;  78   L.  J. 

K.  B.  9.-i8  :  101  L.  T.  368  ;  25  T.  L.  R.  7K2  :  53 

Sol.  Jo.  714  ;    auh  hoiii.  Hillyer    r.    LONDON 

Corporation,  73  J.  P.  501 — V.  A. 

102.  yegllgence — Scope  of  Employment — Ec'i- 
(h'lice.^—  In  an  action  for  the  negligent  driving 
of  a  motor  car  belonging  to  the  defendant,  evi- 
dence was  given  that  defendant's  brother,  H.  11., 
who  was  driving  the  motor,  was  in  the  employ- 
ment of  the  defendant,  and  that  it  was  in  the 
course  of  his  employment  to  drive  motors  when 
testing  them,  and  occasionally  when  deliveiing 
them  to  customers,  but  that  at  the  time  when  the 
accident  occurred  he  vras  driving  his  brother's 
car  witliout  his  permission. 

Hkld  (Sir  S.  Walker,  L.C.,  dissenting)— that 
there  was  no  evidence  to  support  the  finding  of 
the  jurj',  that  H.  R.  was  when  the  accident 
occurred  acting  as  the  servant  of  the  defendant 
within  the  scope  of  his  employment,  and  that 
judgment  was  rightly  entered  for  the  defendant. 

DowLiNG  V.  Robinson,  43  I.  L.  T.  210— C.  A., 

[Ireland. 

111.  CONTRACTS  BET"WEEN  MASTER  AND 
SERVANT  NOT  RELATING  TO  PERSONAL 
INJURIES. 

See  also  Infants,  No.  4. 

103.  Employee  Agreehig  not  to  Give  Notice — 
Injunction  not  Granted  to  Rexfraiii  Breach.'] — An 
agreement  by  a  servant  not  to  give  notice  to 
leave  his  master's  service  is  affirmative  in  sub- 
stance, although  negative  in  form,  and  therefore 
ought  not  to  be  enforced  by  injunction. 

Darts  V.  Forman  ([1894]  3  Ch.  654  ;  1  W.  R. 
168 — Kekewich,  J.)  followed. 

Kirchner  &  Co.  r.  Gruban.  [1909]  1  Ch.  413  ; 
[78  I..  J.  Ch.  117  ;  99  L.  T.  932  ;  5S  Sol.  Jo. 

151— Eve,  J. 

104.  Dintlging  Eniploijers  SecretH — Implied 
Term  of  Emplonment — Injvnction.] — The  prin- 
ciple on  which  the  Court  acts  in  lestraiuing  an 
employee  from  divulging  matters  relating  to  his 
employer's  business  is  that  there  is  an  implied 
term  in  the  contract  of  employment  not  to  use 
to  the  employer's  detriment  information  obtained 
in  the  course  of  the  employment. 

Kirchner  &  Co.  r.  Gruban,  [1909]  1  Ch.  413  ; 
[78  L.  J.  Ch.  117  :  99  L.   T.  932  ;  53  Sol.  Jo. 

151— Eve,  J. 

105.  Contract  of  Employment — Breach — Dis- 
pvte — Siihsixting  Claims — Adjuxtment  and  Set- 
off—  Juxticex'     Ji/rixdicfioii — ■  Emploijerx     and 


Workmen  Act,  1875  (38  & 39  Vict.  c.  90).*.  3  (1).]  — 
The  respondents  summoned  the  appellant  undci- 
the  Kmployers  and  Workmen  Act,  lK75.(daiminu 
damages  fora  breach  of  contract  by  the  appellant, 
and  further  claiming  that  the  wages  due  to  the 
ai)pellant  from  the  respondents  be  ascertained, 
and  that  tlie  I'cspective  claims  for  damages  and 
for  wages  be  adju.sted  and  .set  off  by  the  Court. 
The  claim  for  ilamagcs  arose  from  the  fact  that 
the  a])peilant  and  other  workmen  aljseiited  tiiem- 
selves  from  work  without  leave,  whereby  the 
respondents'  colliery  was  stopped  for  the  day. 
The  magistrate  found  that  there  had  been  a 
breach  of  contract  by  the  appellant,  and  he 
awarded  the  resi)ondents  5,«.  9^/.  damages  and 
5.y.  6^/.  costs.  He  further  found  that  CI  l,5.v.  8^/. 
was  due  to  the  appellant  for  wages  and  was 
payable  (m  the  following  Saturday.  No  request 
or  apiilication  for  jiayment  had  been  madeby  the 
appellant.  The  magistrate  set  off  the  damages 
and  costs  against  this  sum. 

Held  (Darling.  J.,  dissenting) — that  there 
was  a  dispute  between  the  employers  and  the 
workman,  and  that  there  were  subsisting  claims 
between  them  which  the  magistrate  had  power 
to  adjust  and  set  off  under  sect.  3  (1)  of  the  Act. 

Keates  c.  Lewis  Merthyr  Consolidated 

[Collieries,  Ld.,  73  J.  P.  N.  C.  024  ;  128  L.  T. 

Jo.  1.^2— Div.  Ct. 

IV.  DISMISSAL. 

106.  Wrongftd  Dismissal — Right  of  Servant  to 

Totally  Jirpiidiate  Contract,  inclnding  Corenant 
in  Bextraint  if  Irade.] — Where  a  servant  is 
wrongfully  dismissed  without  his  service  being 
terminated  by  giving  the  agreed  notice,  he  may 
treat  the  contract  as  entirely  at  an  end,  whilst 
retaining  his  right  to  sue  his  master  for  wrongful 
dismissal,  and  may  ignore  a  covenant  in  the 
contract  restraining  him  from  trading  on  the 
termination  of  his  engagement. 

Decision  of  C.  A.  ([1908]  1  Ch.  537  ;  77  L.  J. 
Ch.  411  ;  98  L.  T.  482  ;  24  T.  L.  R.  285  ;  52 
Sol.  Jo.  240)  affirmed. 

General    Bill-posting     Co.    r.   Atkinson 

[1909]  A.  C.  118  ;  78  L.  J.  Ch.  77  ;  99  L.  T. 

943;  25  T.  L.  R.  178— H.  L. 

107.  Power  to  Dixniixson  14  Days'  Xotiec — Dix- 
mixsal  on  Payment  of  14  Days'  Wages  in  lieu 
of  Notice.] — The  plaintiff  was  a  servant  of  the 
defendant  comiiany  under  a  contract  which 
could  l-e  terminated  by  a  fortnight's  notice.  He 
was  also  the  secretary  of  a  branch  of  the 
Amalgamated  Society  of  Railway  Servants.  In 
that  capacity  he  wrote  a  letter  to  another 
employe  of  the  defendants,  requiring  him  to 
apologise  for  an  accusation  of  theft  he  had  made 
against  a  fellow  servant,  who  was  also  a  member 
of  the  branch  of  the  Amalgamated  Society  of 
Railway  Servants.  For  writing  this  letter  the 
plaintiff  was  dismissed  by  the  defendants  and 
was  given  14  days'  wages  in  lieu  oi  notice.  In 
an  action  claiming  damages  for  wrongful 
dismissal : — 

Held — that   the  action    failed    .iiul   that    the 
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IV.  Dismissal — Contlnned. 

defendants    were    justified    in    dismissing    the 

plaintiff. 

AusTwicK  r.  Midland  Ry.   Co.,  2";  T.  L.  R. 
[728 — Grantham,  J. 

108.  U  'nmgful  Bismi.ssal — Meastnre  of  Damages 
—  a  re  uiu  stances  of  Harshness  —  Exemplary 
Damages.'] — In  a  case  of  wrongful  dismissal  it  is 
beyond  the  competence  of  a  jury  to  give 
'•  exemplary  "  or  "  vindictive  "  damages,  or  to 
take  into  consideration  in  assessing  damages 
any  circumstances  of  harshness  or  oppression 
accompanying  thetlismissal,  or  any  loss  sustained 
by  the  plaintifE  fiom  discredit  thrown  upon  him 
by  the  manner  of  his  dismissal,  Lord  Collins 
dissenting  on  this  point. 

Maa^  V.  Jones  ((1890)  2.5  Q.  B.  D.  107  ;  59 
L.  J.  Q.  B.  542  ;  63  L.  T.  347  ;  54  J.  P.  727  ;  38 
W.  R.  718— C.  A.)  discussed. 

Decision  of  C.  A.  (which  proceeded  on  other 
grounds)  reversed. 
Addis  r.  Gramophone  Co.,  Ld.  [1909]  A.  C. 

[488;  78  L.J.  K.B.I  122;  101  L.  T.  466— H.  L. 

109.  Const rvcf ion  of  Bridge  under  Local  Act 
— Ferryman — Abolition  of  Office — Compensation 
— LittleltamptoH  Urban  District  Council  (Arini 
Bridge)  Act,  190.-)  (5  Edw.  7,  c.  clxxx.).  s.  6  (6).] 
A  local  Act  of  I'arliament  passed  for  the  purpose 
of  enabling  the  defendants  to  construct  a  bridge 
over  the  river  Arun  and  to  acquire  the  ferry 
rights  over  the  river  from  certain  trustees 
stipulated  that  the  defendants  should  pay  com- 
pensation to  any  servants  in  the  regular  employ- 
ment of  the  trustees  who  should  not  be  retained 
in  the  same  or  similar  employment,  and  at  the 
salary  and  on  the  terms  and  conditions  in,  at, 
and  "on  which  they  were  employed  by  the 
trustees  at  the  date  of  the  execution  of  the  con- 
tract for  the  construction  of  the  bridge  in  respect 
of  any  loss  of  otBce  or  diminution  of  salary  by 
reason  of  the  transfer  of  the  undertaking  by  the 
trustees  to  the  defendants. 

The  plaintiffs,  who  had  been  in  the  employ- 
ment of  the  trustees  as  ferrymen,  were,  on  the 
transfer  of  the  ferry  undertaking,  continued  by 
the  defendants  in  the  same  employment  and  at 
the  same  salary  for  two  years  until  the  com- 
pletion of  the  bridge,  when  they  were  dismissed 
by  the  defendants  without  notice. 

Held — that  the  plaintiffs  were  entitled  to  the 
same  notice  as  the  trustees  would  have  been 
bound  to  give  them  or  to  wages  in  lieu  of  notice, 
but  that  they  were  not  entitled  to  compensation 
under  the  Act. 

Decision  of  Bucknill,  J.,  affirmed. 

Latter  r.  Littlehampton  Urban  District 
[Council,  101  L.  T.  172  ;  73  J.  P.  426— 

C.  A. 

110.  Xotice  Terminating  Employment — Wages 
not  Paid  Immediately  on  Expiration  of  Notice — 
Damages  for  Delay  in  Payment.']— The  plaintiff 
was  employed  as  a  bricklayer  by  the  defendants. 
He  was  working  on  night  shift,  and  one  morning 
at  5  a.m.  he  was  told  that  his  employment  would 
end  at  6  a.m.     At  6  a.m.  he  went  to  the  defen- 


dants' office  to  obtain  the  wages  due  to  him,  but 
as  there  was  no  one  there  at  that  time  to  pay 
him,  he  waited  on  till  10.45  a.m.,  when  he 
received  payment.  In  an  action  by  him  against 
the  defendants  to  recover  for  loss  of  time,  owing 
to  the  delay  in  paying  the  wages  due  to  him, 
evidence  was  given  that  it  was  usual  to  pay  the 
workman's  wages  at  the  expiration  of  the  hour's 
notice  given  to  them,  so  that  they  might  be  able 
to  apply  for  another  job  immediately. 

Held — that  there  was  no  evidence  from  which 
a  contract  coidd  be  implied  by  the  delendants  to 
pay  the  plaintiff  for  waiting  for  his  wages,  and 
that  the  plaintiff,  even  if  he  had  any  right  to 
nominal  damages  for  the  delay  in  payment,  had 
sacrificed  that  right  by  accepting  payment  of  a 
debt  before  action. 

Harper  v.  Linthorpe   Dinsdale  Smelting 
[Co.,  Ld.,  101  L.  T.  608  ;  26  T,  L.  R.  32— 

Div.  Ct. 

V.  WAGES  :  TRUCK  ACTS. 

[No  panigraiihs  in  this  vol.  of  the  Digest.] 

VT.  SEDUCTION  OF  SERVANT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  APPRENTICES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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I.  MEDICAL   PRACTITIONERS. 

See  also  Master  and  Servant,  No.  lul. 

1.   Unqualified  Person — Prosectdion  by  Private 
Person— Medical  Act,  1858  (21  &  22  Vict.  c.  90), 
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I.  Medical  Practitioners — Contimietl. 
.1.1.  40,  42.] — A  private  person   can    institute   a 
criminal    prosecution    inider    the    Medical    Act, 
l.S.jS.  and  not  only  the  General  Medical  Council 
of  Education  and  Registration. 

Clarke   c.  M'Guire  [1909]   2  I.  K.  (i8l  ;    43 
[I.  L.  T.  52— Div.  Ct.,  Ireland. 

II.  DENTISTS. 

(a)  Unregistered  Persons. 

2.  I)e.ii'rij>fio/t  Implying  that  Pet:ion  i.i  llcijis- 
irrrd  (ir  S/>fcuilli/  (/nalitifd  to  Practi.ie  DpHtixtrii 
—nr,tti.it.i  Act,  i878  (41  c<c  42  Vict.  c.  33),  .?.  3— 
Mrdiral  Art,  188fi  (49  &  50  Vict.  r.  4R),.v.  26.]  — 
Inasmuch  as  the  Dentists  Act.  1878,  docs  not 
make  it  illegal  for  an  umiualified  person  to 
practise  dentistrj',  it  is  not  illegal  for  him  to 
announce  that  he  does  so. 

The  defendants,  who  were  not  legistered  under 
the  Dentists  Act,  1878,  affixed  the  following 
notice  on  their  premises  :  "  Bellerby,  Heyworth, 
and  Bowen.  Finest  artificial  teeth.  Painless 
extraction.  Advice  free.  Mr.  He  v  worth  attends 
here." 

Held — that  such  notice  did  not  imply  that 
the  defendants  were  legistered  under  the  Dentists 
Act,  1878,  or  that  they  were  persons  specially 
qualified  to  practise  dentistry  ;  and  therefore 
that  it  did  not  constitute  a  contravention  of  sect.  3 
of  that  Act. 

J-Jmslie  V.  Pater.wji  (  (1896),  24  R.  (Ct.  of  Sess.) 
77)  approved  and  followed.  Barnes  v.  Brown 
(Jnfra)  overruled. 

Bellerby  v.  Heyworth  and  Bowex,  [1909] 
[2  Ch.  23  :  78  L.  J.  Ch.  666  ;  101  L.  T.  254  ; 
73  J.  P.  361  ;  25  T.  L.  R.  591  ;  53  Sol.  Jo.  576 

—  C.  A. 

2a.  Description  Iwplying  Special  Qualifica- 
tion to  Practise  Beiitistry — JDentists  Act,  1878  (41 
&  42  Vict.  c.  33),  s.  Z— Medical  Act.  1886  (49  &; 
50  Vict.  c.  48),  s.  26.  ] — The  words  "  specially 
qualified  to  practise  dentistry  "  in  sect.  3  of  the 
Dentists  Act,  1878,  refer  to  special  personal 
qualifications  to  practise  dentistry  and  not  to 
the  special  qualifications  or  '•  professional  hall- 
marks "  mentioned  in  other  sections  of  the  Act. 

The  appellant,  who  was  not  registered  under 
the  Dentists  Act,  1878,  and  was  not  a  legally 
qualified  medical  practitioner,  was  convicted  for 
having  unlawfully  taken  and  used  an  addition 
or  description — namely,  "  H.  J.  Barnes.  Finest 
artificial  teeth  at  moderate  prices.  Kxtrac- 
tions,  advice  free.  Hours  10-7.  English  and 
American  teeth.  Advice  free.  Painless  extrac- 
tions,'' implying  that  he  was  specially  qualified 
to  practise  dentistry.  The  foregoing  description 
was  on  the  inner  door  and  windows  of  the 
appellant's  premises,  and  his  room  was  fitted 
as  a  dentist's  operating  room.  The  appellant 
admitted  that  he  carried  on  a  dentist's  practice 
there,  but  he  did  not  take  or  use  the  name  or 
title  "  Dentist,"  either  alone  or  otherwise,  or 
that  of  ''  Dental  Practitioner." 

Held — that  there  was  evidence  to  support 
the  magistrate's  finding  that  the  appellant  had 


committed   an    oflfence    against   sect,    3   of   the 
Dentists  Act,  1878. 

Barnes  r.  Brown,   [1909]    1    K.   !'..    38;   78 

[L.  J.  K.  B.  39  ;  99  L.  T.  801  ;  72  J.    P.  485  ; 

25  T.  L.  R.  3  ;    53  Sol.  Jo.  14— Div.  Ct. 

Overruled  by  Bellerby  v.  Ileyicorth  and 
Bowen,  supra. 

(b)  Dental  Companies. 

3.  Name  Struck  off  Dentist.i'  Reyister — Com- 
pany formed  to  carry  on  Busine.is — Perpetual 
Injunction— Denti.its  Act,  1878  (41  k  42  Vict. 
c.  33),  s.  3.] — A  company  was  formed  to  carry 
on  the  business  of  a  man  whose  name  had  been 
struck  off  the  Dentists'  Register.  An  action  was 
brought  under  sect.  3  of  the  Dentists  Act,  1878,  at 
the  instance  of  the  British  Dental  Association  to 
restrain  the  company  from  representing  that 
they  were  carrying  on  the  business  of  a  dentist 
or  that  they  were  dentists  or  persons  specially 
qualified  to  practise  dentistry  or  that  they  were 
registered  under  the  Act. 

Held — that  the  company  could  be  restrained 
because  it  was  exceeding  its  powers,  and  that  a 
perpetual  injunction  should  be  granted  in  the 
terms  of  sect.  3  of  the  Dentists  Act,  1878. 

Att.-Gen.  v.  George  C.  Smith,  Ld.,  [1909]  2 

[Ch.  524  ;  78  L.  J.  Ch.  781  :  100  L.  T.  225  ;  25 

T.  L.  R.  257— Eady,  J. 

(c)  In  General. 

[Xo  p.nragraphs  in  tliis  vol.  of  the  Digest.] 

III.  VETERINARY  SURGEON. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  SALE  OF  POISONS. 

[\o  paragraphs  in  tliis  vol.  of  the  Digest.] 

V.  CHEMISTS. 

4.  I'liarnuiccatieal  CItemist  —  Unreyi.itcred 
Per.Mtn  —  Use  of  Siqn  Suggcstinq  Beyi.itration 
—Pharmacy  Act,  1852  (1 5  &  16  Vict.  c.  56),  s.  12.] 
— Sect.  12  of  the  Pharmacy  Act,  1852,  provides 
that  after  the  passing  of  the  Act  it  shall  not  be 
lawful  for  any  per.son  not  being  duly  registered 
as  a  pharmaceutical  chemist  to  assume  or  use  the 
title  of  pharmaceutical  chemist  or  pharmaceutist, 
or  to  assume,  use  or  exhibit  any  name,  title,  or 
sign  implying  that  he  is  registered  under  the  Act, 
or  that  he  is  a  member  of  the  society,  under  a 
penalty  of  &o.  M.  kept  a  drug  shop,  at  which 
he  sold  medicines,  and  over  the  premises  and 
upon  the  labels  on  the  bottles  of  medicine  sup- 
plied by  him  appeared  the  words,  '•  R.  Mercer  A: 
Co.,  The  Pharmacy,  Haydock.'" 

Held — that  M.  had  not  committed  an  oflfence 
under  sect.  12  of  the  Pharmacy  Act  by  using  a 
sign  implying  that  he  was  registered  under  the 
Act  or  was  a  member  of  the  Pharmaceutical 
Society. 

Pharmaceutical  Society  of  Great  Britain 

[»•.  Mercer,  [1909]  \X.  N.  213  ;  101  L.  T.  635  ; 

26  T.  L.  R.  35  ;  54  Sol.  Jo.  33  -Uiv.  Ct. 
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MEETINGS. 
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See  Agency. 


MERCHANDISE    MARKS. 

See  Trade  Marks  and  Designs. 

MERCHANT   SHIPPING. 

See  Shipping  and  Navigation. 

MERGER. 

See  Mortgages;  l\v.Kh  Property  and 
Chattels  Real. 


MESNE   PROFITS. 

See  Landlord  and  Tenant  :  Mort- 
gages :  Real  Property  and 
Chattels  Real. 
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I.  Buildings 

(a)  In  General 

(li)  Buildinff  Line 

(1)  III  General 

(2)  Projecting  StrnctnreA 
((-)  "  Building  or  Structure"     . 
(rf)  Nature  of  Buildings. 

(1)  In  General 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  DwelJin/j.<t  for     Worl'iuf/ 

Classes 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Height  of  Buildings  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/■)  Dangerous,  Defective,  Tempo- 
rary, and  Wooden  Structures 
(.^/)  Tarty" Walls  .  .  .  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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IL  Bye-laws  col. 

(ff)  Betting  in  Streets       .         .         .411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/y)   Lavatories  and  Water-closets     .     411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c;)    Lights  on  Vehicles      .         .         .     411 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(^/)  Lodging-houses  .         .         .411 

III.  Drainage 

(«)  Drain  or  Sewer  .         .         .         .412 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J)   In  General  .         .         .         .412 

IV.  Hackney  Carriages     .        .        .414 

V.  Nuisances,  etc. 

(«)  Offensive  Trades  .         .         .414 

(No  paragraphs  in  this  voL  of  the  Digest.) 

(/>)   Removal  of  Refuse     .         .         .415 

(r)    Smoke 415 

[No  paragraphs  in  this  vol.  of  Ihe  Digest.] 

{(l)  In  General 415 

[No  paragraphs  in  this  vol.  o(  the  Digest.1 

VI.  Officers 415 

[No  paragrai)hs  in  this  vol.  of  the  Digest.' 

VII.  Rates 115 

VIII.  Sanitary  Conveniences, 

Water-closets,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.1 

IX.  Streets 

{a)  Breaking  U]) 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Laying  Out        .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Obstruction 
{d)  Paving  and  Making  Up    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Widening  .         .         .         •         •  -116 
(/)  In  General       .         .         •         •  -H'^ 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Water  Supply        .        .        .        -416 
XI.  Miscellaneous        .        -        .        -417 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Compulsory  Purchase,  No.  8  ; 
Waters,  No.  10. 

1.  BUILDINGS. 

Qa)  In  General. 

1.  Building  yofiee— School— Pnhlic  Building 
—London  Bnildinr/  Act,  1894  (57  &  58  Vict. 
c.  cc.xiii.),  ■•;•<.  145,' 201.]— The  London  County 
Council  as  the  local  eiUication  authority  under 
the  Education  Acts  commenced  to  erect  school 
buildings.  The  plans  and  specifications  of  the 
buildings  were  duly  ai)proved  by  the  Board  of 
Education,  but  no  building  notice  under  the 
London  Building  Act,  1894,  was  served  upon  the 
district  surveyor. 

Held— that  in  respect  of  the  buildings  in 
question  the  London  County  Council  were  not 


415 

415 

415 

415 
416 


409 


^lETROPOLIS. 


410 


I.  Buildings — Continued. 

exempt  from  the  obligation  of  serving  a  building 

notice  upon  the  district  surveyor. 

London  County  Council  /•.  Distiuct  Sur- 
[vEYORs'  Association  and  Willis,  [1909] 
2  K.  B.  188  ;  78  L.  J.  K.  M.  72i)  ;  lUd  L.  T. 
890  ;  7H  J.  f.  291  ;  2.-)  T.  L.  U.  4(i3  ;  7  L.  G.  H. 

5(59— Div.  Ct. 

(b)  Building  Line. 

(1)  In   (j'eiienil. 

2.  Certificate  of  Snperlntemling  Architect — 
Appeal  to  Tribunal  of  Appeal — Powers  of 
Tribunal — Previous  Certificate  in  Existence  not 
Ajipei/led  Against  —  Res  Judicata  —  Loyidon 
Buildimi  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
*.f.  22,  24,  25,  182. J— Where  a  certificate,  which 
has  not  been  appealed  against,  has  been  given 
by  the  superintending  architect  of  metropolitan 
buildings,  the  general  line  of  building  in  a  street 
so  defined  is  (in  the  absence  of  evidence  of  build- 
ings having  been  since  erected  that  had  altered 
or  might  alter  the  line  of  buildings)  res  judicata, 
and  the  tribunal  of  appeal  has  no  power  to 
define  a  line  differing  from  it. 

Decision  of  C.  A.  (98  L.  T.  110  ;  72  J.  P.  41  ; 
6  L.  G.  R.  126)  afiirmed. 

LiLLEY    AND     LiLLEY    AND    SkINNER,     LD.    C. 

[London  County  Council,  100  L.  T.  709  ; 
73  J.  P.    297  ;    53  Sol.  Jo.  429  ;  7   L.  G.  R. 

67.5— H.  L. 

(2)  Projecti/u/  Structures. 

3.  Shops  Erected  Beyond  General  Building 
Line — Consent  of  Metropolitan  Board  of  Works 
before  1894  —  Alteration  of  Building  Line — 
Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  'l02).  s.  In— London  Building 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  ss.  22,  27, 
216.] — Along  part  of  the  E.  road  were  houses 
built  before  1862,  in  front  of  which  there 
had  been  erected  since  1862  one-stoiey  shops 
projecting  as  far  as  the  pavement  line  of  the 
road.  The  consent  of  the  Metropolitan  Board 
of  Works,  as  required  by  the  Metropolis 
Management  Amendment  Act,  1802,  had  been 
obtained  for  the  erection  of  some  of  these  ;  as  to 
one  of  the  others,  the  consent  of  tlie  Board  had 
been  refused  ;  and  as  to  the  rest  there  was  no 
evidence  that  the  consent  of  the  Board  had  been 
applied  for.  No  attempt  had  been  made  to 
obtain  the  removal  of  the  latter  under  the  Act  of 
18<)2,  which  provided  for  the  demolition  of  such 
structures  if  erected  without  jiroper  consent. 
The  Act  of  1862  was  repealed  by  the  London 
Building  Act,  1894,  which  enacted  by  sect.  27 
that  the  consent  of  the  London  County  Council 
to  any  building  beyond  the  general  line  of  build- 
ings should  not  be  deemed  to  alter  the  existing 
general  line  of  buildings,  and  by  sect.  216  that 
all  consents  given  under  the  repealed  Acts  should 
have  the  same  validity  and  effect  as  consents 
under  that  Act.  The  superintending  architect 
certified  the  general  line  of  buildings  to  be  the 
frontage  of  the  old  houses.  The  tribunal  of 
appeal  defined  the  general  line  of  buildings  as 
the  frontage  of  the  projecting  shops. 


Held  (Bigham.  Pres.,  dissenting) — that  the 
tribunal  of  appeal  were  wrong  in  law  in  having 
regard  to  the  existence  of  the  projecting  shops, 
and  that  the  general  line  of  buildings  was  the 
frontage  of  the  old  houses,  as  defined  in  the 
certificate  of  the  superintending  architect. 

Decision  of  Div.  Ct.  ([1909]  1  K.  B.  116  ;  78 
L.  J.  K.  B.  72  :  99  L.  T.  849  ;  72  J.  P.  519  ;  53 
Sol.  Jo.  48  ;  7  L.  G.  R.  Ill)  reversed. 

London  County  Council  v.  Metropolitan 
[Ry.  Co.  and  Others,  [1909]  2  K.  B.  317  ; 
78  L.  J.  K.  B.  830 ;  sub  nom.  FLEMING  r. 
London  County  Council  ;  101  L.  T.  323  ; 
73  J.  P.  339  :  53  Sol.  Jo.  558  ;  7  L.  G.  R.  720 

— C.  A. 

(c)  "  Building  or  Structure." 

4.  Resercoirs — Notice  to  District  Surveyor — 
Supervision — Bight    to    Fees  —  Southwark    and 

Vau.rhall  Water  Act,  1894,  s.  5 — iMudon  Build- 
ing Act,  1894,  ss.  138,  154  (})— Metropolitan 
Water  Board  Act,  1906,  .v.  4.]— The  appellants, 
who  were  a  firm  of  builders,  had  constructed  two 
covered  storage  reservoirs  on  behalf  of  the 
Metropolitan  Water  Board,  under  the  authority 
of  the  Southwark  and  Vauxhall  Water  Act, 
1894,  s.  5,  and  the  Metropolitan  Water  Board 
Act,  1906,  s.  4.  The  respondent  was  the  district 
surveyor  appointed  to  the  district  of  Camber  well, 
in  which  the  reservoirs  were  situate.  Before 
commencing  the  work  the  ap|>ellants  gave  notice 
to, the  respondent  as  requiretl  by  sect.  145  of  the 
London  Building  Act,  1894,  that  they  were  about 
to  carry  out  the  same.  The  respondent  surveyed 
the  premises  in  the  ordinary  course  of  his  duties 
during  the  two  years  they  were  in  course  of 
construction. 

Held — that  the  reservoirs  were  buildings  or 
structures  to  which  the  duties  of  the  district 
surveyor  extended  within  the  London  Building 
Act,  1894,  and  as  the  district  suiveyor  had  per- 
formed the  duty  of  surveying  them  during 
their  construction,  he  was  entitled  to  his  fees 
under  sect.  154  (1)  of  the  London  Building  Act, 
I89L 

MoRAN  V.  Marsland,  [1909]   1   K.  B.  744;  78 

[L.  J.  K.  B.  346  ;.  100  L.  T.  374  :  73  J.  P.  114  ; 

25  T.  L.  Jl.  235  ;  7  L.  G.  11.  493— Div.  Ct. 

(d)  Nature  of  Buildings. 

(1)  In  General. 
[No  paragraplis  in  this  vol.  of  the  Digest.] 

(2)  Dwellings  for   Working   Classes. 
[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Height  of  Buildings. 

tNo  paragraphs  in  this  vol.  of  the  Digest.] 

(f )  Dangerous,  Defective,  Temporary,  and 
Wooden  Structures. 

5.  Dangerous  Structure — "  Owner  " — Bridge 
over  Canal — Bridge  Comtrucfed  under  Statu- 
tory Obligation  to  Carry  Footpath  over  Canal 
—  Bridge  Subsei/nenfly  Enlarged  to  Carry 
Carriage  Tratjic  hy  Adjoining  Owner  under  Lost 
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I.  BuilAiTigB—Continned. 

Agreement —  IMiether  Canal  Compami  '•  Owners  " 
—Regent's  Canal  Act,  1812  (52  Geo."  3,  r.  cxcv.), 
ss.  76,  78,  79— London  BiiUdin/i  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.).  ss.  5,  10«,  107.  ]— By  the 
Kegent's  Canal  Act,  1812,  which  authorised  the 
appellant  company  to  construct  a  canal,  the  com- 
pany were  required  (sect.  76),  where  they  cut 
through  a  highway,  to  make  and  maintain  a 
bridge  to  carry  the  highway  across  the  canal, 
and  also  to  make  and  maintain  bridges  for  the 
benefit  of  adjoining  owners.  Sect.  79  further 
provided  that  the  owners  of  lands  through  which 
the  canal  was  constructed  might,  with  the  con- 
sent of  the  company,  provide  additional  bridges 
at  their  own  expense. 

In  1819  the  company  cut  through  a  public 
footpath,  and  erected  a  bridge  to  cany  such 
footpath  across  the  canal.  This  bridge  was 
admitted  by  the  company  to  have  been  their 
property  and  repairable  by  tliem.  In  1858  a 
landowner,  under  an  agreement  with  the  com- 
pany which  had  been  lost,  substituted  a  larger 
bridge  for  the  one  constructed  in  1819.  There 
was  no  evidence  of  the  contents  of  the  lost 
agreement. 

The  bridge  became  dangerous,  and  the  London 
County  Council  served  a  dangerous  structure 
notice  on  the  company  under  sect.  106  of  the 
London  Building  Act,  1894,  requiring  them  to 
take  down  or  secure  the  bridge.  The  company 
failed  to  comply  with  such  notice,  and  the 
council  thereupon  applied  to  a  magistrate  under 
sect.  107  of  the  Act  of  1894  for  an  order  requir- 
ing the  company  as  "  owners  "  of  the  bridge  to 
take  it  down  or  secure  it.  The  mngistrate  held 
that  the  company  were  the  "  owners "  of  the 
bridge  and  made  the  order  asked  for,  but  stated 
a  case  for  the  opinion  of  the  High  Court. 

Held — that  the  magistrate  was  right  in 
holding  tliat  the  company  were  the  "owners" 
of  the  bridge  within  the  meaning  of  sect.  5  of 
the  London  Building  Act,  1894. 

Regent's  Canal  ajjd   Dock  Co.  v.  London 
[County  Council,  78  J.  P.  276 ;  7  L.  G.  R. 

680— C.  A. 
(g)  Party  Walls. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  BYE-LAWS. 

(a)  Betting  in  Streets. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b")  Lavatrries  and  Water-closets. 

[No  para^psplu  in  this  vol.  of  the  Digest,] 

(c)  Lights  on  Vehicles. 
[No  paragraphs  In  this  vol.  of  the  Digest.] 

(d)  Lodging-houses. 

6.  Validity  of  Bye-law  req^iiring  Landlord  to 
Cleanse  Hmise — No  Right  of  Landlord  to  Enter 
—Public  Health  [London)  Act,  1891  (54  &  55 
Vict.  c.  76),  ss.  94,  116.] — A  bye-law  was  made 
by  a  metropolitan  borough  council  under  sect.  94 
of  tlio  Public  Health  (London)  Act.  1891,  in 
the  following  terms  : — "  Subject  to  the  jirovisiona 


of  these  bye-laws,  the  landlord  of  a  lodging- 
house  shall,  in  the  month  of  April,  May,  or  June, 
in  every  year,  cause  every  part  of  the  premises 
to  be  cleansed  "  ;  and  "  landlord  "  was  defined 
as  meaning  the  person  for  the  time  being  receiv- 
ing the  rack  rent  of  the  lodging-house,  whether 
on  his  own  account  or  as  agent  or  trustee  for 
any  other  person,  or  who  would  so  receive  the 
same  if  such  premises  were  let  at  a  rack  rent. 
The  apjiellant,  who  was  the  owner  of  a  lodging- 
house  which  was  let  to  a  tenant,  was  convicted 
of  having  failed  to  comply  with  the  bye-law  as 
to  cleansing  the  lodging-house.  The  appellant 
had  no  right  to  enter  on  the  premises. 

Held — that  the  conviction  must  be  quashed 
as  the  bye-law  was  unreasonable,  inasmuch  as  it 
required  the  landlord  of  the  lodging-house  to 
cause  the  work  of  cleansing  to  be  done  although 
he  might  not  be  able  to  do  this  without 
committing  a  trespass. 

Arlidge  v.  Islington    Borough    Council, 

[1909]   2  K.  B.  127  ;  78  L.  J.  K.  B.  .553  ;  100 

L.  T.  903  ;  73  J.   P.   301  :  25  T.  L.  R.  470  ;  7 

L.  G.  R.  649— Div.  Ct. 

III.  DRAINAGE. 

(a)  Drain  or  Sewer. 

[No  par.ip-1,1,1  hs  in  this  vol.  of  tlje  Digest.! 

(b)  In  General. 

7.  Bye-law  Requiring  Two  Untrupped  Open- 
ings— Requirement  of  Additional  Vent  Pipe — 
Metropolis  Managemenl  Act,  1855  (18  &  19  Vict. 
c.  120),  ss.  73,  74,  76.] — The  appellant  was  sum- 
moned by  the  respondents,  the  Westminster 
Corporation,  for  non-compliance  with  bye-law  8 
of  the  bye-laws  made  by  the  London  County 
Council  under  sect.  202  of  the  Metropolis  Manage- 
ment Act,  1855,  which  requires  that  every  person 
who  shall  erect  a  new  building  shall  provide  at 
least  two  untrapped  ojjenings  to  the  drains,  one 
on  the  house  side  of  the  trap  which  has  to  be 
placed  between  the  drain  of  the  building  and 
the  sewer,  and  the  other  as  far  distant  from  the 
first  oj:)ening  as  may  be  practicable. 

He  was  also  summoned  for  non-comijliance 
with  an  order  of  the  respondents  made  under 
sect.  74  of  the  Metropolis  Management  Act,  1855, 
for  the  drainage  of  the  premises  in  question  by 
a  combined  operation.  The  order  provided  that 
it  was  made  subject  to  the  provision  of  an 
additional  vent  pipe  to  be  taken  above  the  roof 
of  one  of  the  premises.  The  vent  pipe  was  the 
same  thing  as  the  untrapped  outlet  opening 
required  by  bye-law  8  above  referred  to.  The 
appellant  contended  that  he  was  not  bound  to 
provide  this  additional  vent  pipe  on  the  grounds 
that  it  was  not  within  the  words  "  other  con- 
nected works  and  ajjparatus''  in  sect.  76  of  the 
above  Act,  and  that  the  respondents  had  no 
power  to  make  a  requirement  dealing  with  a 
matter  regulated  by  the  bye-laws  of  the  London 
County  Council  and  going  beyond  those  bye- 
laws. 

Held — that  though  the  appellant  had  in 
fact  provided  the  two  untrapped  openings 
required    by  the   In'e-law,   the  respondents  had 
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re-drainage  in  the  manner  prescribed  by  the 
bye-laws,  and  (2)  for  not  depositing  plans  of  the 
alteration  as  required  by  the  bye-laws.  The 
rcs[)ondent  was  a  plumber  and  was  employed  by 
the  owner  of  a  house,  who  was  a  builder,  to 
execute  certain  sanitary  works.  The  works 
executed  by  the  respondent  included  the  works 
complained  of,  and  were  in  fact  done  by  a  son  of 
(he  respondent.  Prior  to  executing  the  works 
the  respondent  did  not  deposit  the  plans  required 
by  the  bye-laws.  The  Ijye-laws  were  expressed  to 
ajiply  to  any  persDn  who  should  construct  or 
reconstruct  any  drain  or  apparatus  connected 
therewith. 

Held— on  the  facts,  that  as  there  was  nothing 

to  show   but  that  the  respondent   was  merely 

u^ed  the'  creek  foV'loading  and  \iuloading  their  [  carrying  out  the  orders  given  him  by  the  owner 

barges    in    carrying    on   their   business  in    the  |  of   the    house,    the    respondent   could    not    be 


III.  Drainage — Conthmed. 

power  to  require  by  their  order  the  provision  of 
the  additional  vent  pipe,  and  that  the  order  was 
binding  on  the  appellant. 

LORDEN     V.    WESlMINSTElt    COKP01!.\TION,     73 
[J.  P.  12()  ;  7  L.  G.  R.  44(;— Div.  Ct. 

8.  SewaqeStorm-imter  Outlets  —DtKcliarge 
into  Tkhii  yavigahle.  Creek  —  Infrhitjement  of 
Private  Riffhtx—Injiuiction — Metropolis  Manaye- 
ment  Act,  1855  (18'  &  I'J  Vict.  e.  120),  .v.  185— 
Metropolix  Mitnaqement  Aiiiemhitent  Act,  1858 
(21  &  22  Vict.  c.  104),  .w.  1,  2,  24.]— The  plain- 
tiflfs  were  tlie  owners  of  the  foreshore  and  bed  of 
a  tidal  navigable  creek  in  the  river  Thames,  and 
also  of  the  land  on  each  side  of  the  creek,  and 


convicted. 

Kershaw 
[L.J.  K. 


V.  Brooks,  [1909]  2  K.  B. 

B.  TM\  ;  100  L.  T.  853  ;  73  J 

7  L.  G.  K.  578- 


265;  78 
,  P.  231  ; 
-Div.  Ct. 


factories  on  the  land. 

In  1855  a  stream  called  the  Falcon  Brook, 
which  discharged  into  the  creek,  had  become  an 
open  sewer  and  was  by  the  Metropolis  Manage- 
ment Acts,  1855,  vested  as  a  sewer  in  the  Metro- 
politan Board  of  Works,  the  predecessors  of  the 
tlefendant  council.  About  1865  the  Board,  under 
the  powers  of  the  Metropolis  Management  Acts,  iq  Motor  Cah — lU'ijidation  of  Cotnmi.ssioner  of 
1855  and  1858.  covered  in  the  Falcon  Brook  and  ^  p^,iice —  LiahiUti/  to  Pcmlfi/^— Lotiilon  Hack- 
connected  it  with  their  main  lower  level  sewer  so  |  ,^,,y  ('arriia/c.<t  Act,  1843  (6  &;"7  Vict.  c.  86),  .«.  29 
that  it  dischaiged  into  that  sewer  and  no  longer  ,  _Zondo)i  ilackiiey  Carriages  Act,  1850  (13  A:  14 


IV.  HACKNEY   CARRIAGES. 


tiowcd  into  the  creek,  but  an  outlet  into  the 
creek  was  made  at  the  point  of  connection  and 
was  controlled  by  a  penstock.  In  1907  the 
defendant  council,  in  order  to  relieve  the  pres- 
sure in  the  low  level  sewer  arising  from  storm- 
water  in  times  of  heavy  rainfall,  constructed  a 
pumping  station  at  the  outlet,  and,  when  the 
necessity  arose,  pumped  the  storm-water  into 
the  cieek  and  so  into  the  Thames.  The  storm - 
water  was  full  of  sewage  and  caused  a  serious 
nuisance  to  the  plaintiffs,  who  claimed  an  injunc- 
tion to  restrain  the  continuance  of  the  nuisance. 
The  defendant  council  contended  that  the  pump- 
ing station  was  properly  constructed  under  their 
statutory  powers  as  part  of  their  main  drainage 
system,  that  they  had  acted  reasonably,  and  that 
an  injunction  would  not  lie. 

Held— that  there  was  nothing  in  the  said  Acts 
which  authorised  the  defendants  to  discharge 
storm-water  into  the  creek,  and  that  the  plain- 
tiffs were  entitled  to  the  injunction  on  the 
ground  of  a  nuisance,  and,  .temble,  also  on  tiie 
gi'ound  of  trespass. 

Decision    of   Neville,  J.,  (72   J|    P. 
T.  L.  R.  607)  affirmed. 

Price's  Patent  Candle  Co.,  Ld.  c 
[County  Council,    [1908]    2   Ch. 
L.  J.  Ch.  1  :  72  J.  P.  429  ;  99  L.  T.  571  ;  24 
T.  L.  R.  822  :    7  L.  (i.  R.  84— C.  A. 


9.  Mode  of  Drainage — Deposit  of  Plan.s — Lia- 
hility  of  Person  doing  the  Work—  Bgc-laws — 
Metropolis  Management  Act,  1855(18  &;  19  Vict.  c. 
120).  s.«.  76,  202 — Local  Government  Act,  1888  (51 
&  52  Vict.  c.  41),  .?.  40  (8).]— The  respondent  was 
summoned  under  certain  bye-laws  made  by  the 
London  County  Council  in  virtue  of  sect.  202  of 
the  Metropolis  Management  Act,  1855,  as  applied 
by  sect.  40  (8)  of  the  Lov-al  Government  Act, 
1.S88,   (I)  for   not   executing  certain   works   of 


Vict.  c.  7),  ss.  4.  8 — London  Hackney  Carriage 
Act,  1853  (16  &  17  Vict.  c.  33),  .v.y.  19,  21.]— The 
respondent,  who  was  a  motor  cab  driver,  was 
summoned  for  wilfully  disregarding  a  regulation 
made  by  the  Commissioner  of  Metropolitan 
Police  that  the  first  two  drivers  of  motor  cal)S 
at  a  standing  must  be  with  their  cabs  and  be 
ready  to  be  hired  at  once  by  any  person.  This 
regulation  was  made  under  sect.  4  of  the  London 
Hackney  Carriages  Act,  1850,  but  that  section 
does  not  provide  any  penalty  for  breach  of  any 
regulation  so  made. 

The  London  Hackney  Carriage  Act,  1853,  pro- 
vides by  sect.  19  that  for  every  offence  against 
the  provisions  of  this  Act,  for  which  no  special 
l)enalty  is  ajjpointed,  the  offender  shall  be  liable 
to  a  penalty  of  40.«.,  and  by  sect.  21  that  the  Act 
is  to  be  construed  as  one  witii  the  London  Hack- 
ney Carriages  Act,  1843,  and  the  London  Hackney 
Can-iages  Act,  1850. 

Held — that  the  effect  of  sects.  19  and  21  of 

the  Act  of  1853  was  to  create  one  code  of  law 

for  the  regulation   of    hackney  carriages,  that 

sect.  21  of  the  Act  of  1853  was  a  general  penalty 

section  which  would  apply  to  a  breach  of  any 

London  j  provision  of  the  three  Acts  which  was  not  spcci- 

526;    78    fically  provided  for  elsewhere,  and  that  a  breach 

of  Regulations  made  under  an  Act  was  a  breach 

of   the   Act   itself,    and   that,   therefore,  if    the 

offence  was  proved,  the  respomlent  was  liable  to 

the  penalty  provided  by  sect.  19  of  the  Londnii 

Hackney  Carriage  Act,  1853. 

WiLLINGALE    V.    NoRKls,   [1909]    1    K.   B.  57  ; 

[78  L.    J.  K.  B.  69;  99    L.  T.  830  :  72  J.    P. 

495  ;  25  T.  L.  R.  19  ;  7  L.  G.  R.  76— Uiv.  Ct. 


315  ;    24 


NUISANCES,  etc. 

(a)  Offensive  Trades. 

LNo  i.uiai^i.ililiM  in  line  vol.  ol  the  liit;est,] 
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V.  Nuisances — ('ontinved. 

(b)  Removal  of  Refuse. 

11.  -Hiiu.se  Bfifit-te  " — '-Trade  Refuse  " — Refuse 
from  Restaurant — Public  Health  {London)  Act, 
'1891  (oi  &  55  Vict.  c.  7<>),  ss.  30,  33.  l-tl.]— The 
)-efuse  of  a  restaurant,  namely,  ashes,  clinkers, 
coffee  grounds,  egg  shells,  dust  and  general  dirt, 
small  quantities  of  broken  crockery,  tea  leaves, 
potato  parings,  scrapings  from  the  sink  and 
sweepings  from  rooms,  is  "  house  refuse  "  within 
sect.  30  of  the  Public  Health  (London)  Act, 
1891,  and  not  "  trade  refuse  "  within  sect.  33. 

If  the  refuse  to  be  removed  is  "  house  refuse  " 
in  character,  the  mere  fact  that  it  has  been  pro- 
duced in  the  carrj'ing  on  of  a  trade  does  not 
make  it  "trade  refuse." 

Westminster  Corjjorationy.  Gordon  Hotels,  Ld. 
([1906]  2  K.  B.  39;  75  L.J.  K.  B.  438  ;  94  L.  T. 
251  :  22  T.  L.  R.  439  ;  4  L.  G.  R.  438— Div.  Ct.) 
applieil. 

J.  Lyons  &  Co.  c.  Mayok,  etc.,  of  London. 

[1909]   2  K.  B.  o88  :  78  L.  J.  K.  B.  915  ;  101 

L.  T.  206  ;  73  J.  P.  372 ;  25  T.  L.  R.  686  ;  7 

L.  G.  R.  811— Div.  Ct. 

(c)  Smoke. 

IKo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  OFFICERS. 

IKo  paianjaplis  in  Uiis  vol.  oi  the  Digest.] 

VII.  RATES. 

See  Rates,  IV. 

VIII.  SANITARY  CONVENIENCES,  WATER- 
CLOSETS,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  STREETS. 

(a)  Breaking  up. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Laying  Out. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Obstruction. 

12.  Co7n]jlai>it — Authority  in  Writiyig — Metro- 
politan Paring  Act,  1817  (57  Geo.  3,  c.  xxix.), 
ss.  65,  123.] — Sect.  123  of  the  Metropolitan 
Paving  Act,  1817,  which  empowers  justiceSi  to 
proceed  on  the  complaint  of  the  persons  having 
the  control  of  the  pavements  or  of  any  [leison 
appointed  in  writing  for  the  purpose,  does  not 
apply  to  proceedings  under  sect.  65,  which 
enables  justices  to  enteitain  proceedings  for 
street  obstruction  on  the  complaint  of  one  or 
more  credible  witnesses,  and  therefore  in 
proceedings  under  sect.  65  the  complainant  need 
not  be  authorised  in  writing  to  make  the  com- 
plaint. 

Keep  v.  Alexander,  101  L.  T.  430  ;  73  J.  P. 

[423;  7  L.  (i.  11.  S94 -Div.  Ct. 


13.  Accident — Repair  of  Carriage  in  a  Thorough- 
fare—City  Police  Act,  1839  (2  i:  3  Vict.  c.  xciv.), 
.V.  35  (1).]— The  City  Police  Act,  1839,  sect.  35(1), 
subjects  to  a  penalty  any  person  who,  within  the 
City  of  London,  shall,  in  any  thoroughfare  to  the 
annoyance  of  the  inhabitants  or  passengers,  repair 
any  part  of  any  carriage,  except  in  cases  of 
accident  where  repair  on  the  spot  is  necessary. 
A  motor  omnibus  broke  down  in  a  street  in  the 
City  of  London,  and,  being  unable  to  proceed  by 
means  of  its  own  mechanism,  was  pi. shed  into 
Walbrook,  where  the  appellant  )epaiied  it. 
Evidence  was  adduced  that  annoyance  and 
inconvenience  had  been  suffered  owing  to  the 
omnibus  being  so  repaired.  It  was  also  proved 
that  the  breakdown  was  due  to  an  accident,  and 
that  the  repair  was  necessary  to  enable  it  to  pro- 
ceed under  its  own  mechanism.  The  appellant 
was  convicted. 

Held — that  as  the  omnibus  had  been  removed 
before  being  repaired,  and  having  been  moved  so 
far  could  have  been  moved  further,  the  appellant 
could  not  rely  on  the  provision  excepting  cases 
of  accident  where  repair  on  the  spot  is  necessarj', 
and  therefoie  he  had  committed  the  offence 
charged. 

Chapman  v.   Rawlings,    101  L.   T.  605  ;  73 

[J.  P.  512  ;  26  T.  L.  R.  15  ;  54  Sol.  Jo.  49  ;  7 

L.  G.  R.  1153— Div.  Ct. 

(d)  Paving  and  Making  up. 

[No paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Widening. 

14.  Notice  to  Treat — Repudiation  as  to  Part — 
Withdrawal — Revival  of  Pre  rious  Notice — Notice 
to  Acquire  Reversion  without  Leasehold  Interest — 
Metropolis  Paving  Act  (^Michael  Angelo  Taylor's 
Act),  1817  (57  Geo.  3,  c.  xxix.),  ss.  80,  82.]— A 
notice  to  treat  served  under  sect.  80  of  Michael 
Angelo  Taylor's  Act  operates  as  a  contract  so  as 
to  fix  the  subject-matter  of  the  notice,  and  the 
person  upon  whom  it  is  servedmust  either  accept 
it  as  a  whole  or  repudiate  it  altogether,  and  if  he 
repudiates  it,  those  serving  the  notice  can  with- 
draw it. 

Decision  of    Eve,  J.,  ([1909]   2  Ch.  287  ;  78 
L.  J.  Ch.  633  ;  100  L.  T.  925  ;  73  J.  P.  364  ;  25 
T.  L.  R.  622  ;    53  Sol.  Jo.  561  ;    7  L.  G.  R.  733) 
affirmed. 
Wild  r.  Woolwich  Borough  Council,  [1909] 

[W.  N.  217  ;  101  L.  T.  58  ;  26  T.  L.  R.  67  ;  54 
Sol.  Jo.  64— C.  A. 

(f)  In  General. 

[No  paragraphs  in  this  vol.  ol  the  Digest.] 

X.  WATER   SUPPLY. 

15.  Affixing  Pipe — No  Consent  by  Water 
Board  —Adjoining  Houses — Waterworks  Clauses 
Act,  1863  (26  &  27  Vict.  c.  93),  s.  \%— Regula- 
tions under  the  Metropolis  Water  Act,  1871  (34  & 
35  Vict.  c.  113),  .s\  17.] — The  appellant  was 
summoned  by  the  Metropolitan  Water  Board  for 
unlawfully  affixing  a  pipe  to  the  communication 
or  service  pipe  at  No.  40,  D.  Street,  without  the 
consent  of  the  respondents,  contrary  to  sect.  19 
of  the   Watciwiiiks   Clauses  Act,    1863.     It  was 
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X.  Water  Supply — Continued. 
proved  that  the  appellant  was  the  owner  of  Nos. 
40  and  42,  D.  Street,  which  adjoined  one  another, 
and  formed  part  of  a  continuous  row  of  houses. 
Originally  each  house  had  a  separate  communica- 
tion pipe,  and  had  been  supplied  by  the  res))on- 
dents  with  water  direct  from  the  main,  but 
owing  to  the  appellant  not  having  remedied 
certain  defects  in  the  fittings  at  No.  42,  the 
respondents  cut  off  the  supply  from  No.  42  at 
a  time  when  the  house  was  unoccupied.  The 
appellant  then,  without  the  consent  of  the 
respondents,  affixed  the  pipe  within  No.  42  to 
that  within  No.  40,  thus  making  one  communica- 
tion pipe  for  the  two  houses.  The  respondents 
had  demanded  the  water  rate  from  the  appellant 
for  the  period  in  question,  but  on  the  day  of  the 
hearing  of  the  summons  it  had  not  been  paid. 
The  appellant  relied  upon  No.  5  of  the  regulations 
made  under  sect.  17  of  the  Metropolis  Water  Act, 
1871,  which  regulation  provides  that  as  far  as  is 
consistent  with  the  special  Acts  of  the  company, 
in  the  case  of  a  gi'oup  or  block  of  houses  the 
water  rates  of  which  are  paid  by  one  owner,  the 
owner  may,  at  his  option,  have  one  sufficient 
communication  pipe  for  such  group  or  block. 

Held— that   the   above    regulation    was    no 
justification  for  the  appellant  having  taken  the 
law  into  his  own  hands,  and  that  he  had  com- 
mitted the  offence  charged. 
Kyffin  v.  Metropolitan  Water  Board,  99 

TL.  T.  809;    72  J.  P.  517;    7  L.  G.  R.  15- 

Div.  Ct. 

16.  "  Bomesfu-  Piirjwses  " — Trade  Purposes — 
Business  Premises — Metropolitdn  Water  Board 
{Charges)  Act,  1907  (7  Edw.  7,  e.  clxxi.),  ss.  8,  9, 
13,  16,  25.]— A  supply  of  water  to  business 
premises  is  a  supply  for  "domestic  purposes" 
within  the  meaning  of  sect.  25  of  the  Metro- 
politan Water  Board  (Charges)  Act,  1907,  if  the 
water  is  used  for  domestic  as  distinguished  from 
business  purposes. 

Water  was  supplied  by  the  defendants  to  the 
plaintiffs,  a  gas  company,  who  had  large  premises. 
No  one  slept  or  resided  on  the  premises,  nor  was 
any  part  of  the  premises  chargeil  with  the  pay- 
ment of  inhabited  house  duty.  The  plaintiffs 
had  a  large  number  of  employees,  for  whose  use 
they  had  to  supply  sanitary  conveniences,  and  in 
addition  thereto  a  number  of  taps  for  the  supply 
of  water  for  the  purposes  of  washing  or  drinking. 
The  water  so  supplied  was  solely  used  by  those 
employees  while  engaged  in  carrying  on  the 
plaintiffs'  trade  and  business.  For  their  manu- 
facturing })urposes  the  plaintiffs  drew  a  supply 
of  water  from  a  stream  that  flowed  through  their 
premises. 

Held — that  the  water  supplied  by  the  defen- 
dants to  the  plaintiffs  was  for  "  domestic  pur- 
poses "  within  sect.  25  of  the  Metroi)olitan  Water 
Board  (Charges)  Act,  1907,  and  that  payment 
therefor  must  be  made  on  that  footing,  subject 
to  the  rebate  allowed  by  sect.  9  of  the  Act. 
South  Suburban  Gas  Co.  r.  Metropolitan 

[Water  Board,  [1909]  2  Ch.  (>66  ;  101   L.  T. 

560  ;    2(;  T.  1..  H.  12  :  7H  .1.  P.  503— Neville,  J. 

XI.  MISCELLANEOUS. 

(Xo  paragraphs  in  this  vol.  of  the  Uit;esl.) 

y.D. 


MIDWIVES. 

See  Public  Health. 

MILITIA. 

See  Royal  Forces. 


MILK. 

See  Food  and  Drugs. 
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I.  MINING  LEASE. 

1.  Covenant  Running  ivith  the  Land — Covenant 
to  Pay  Compensation  for  Damage  hy  WorMngs 
—  Covenant  to  Pay  to  Persons  not  Parties  to 
Lease — Owners  for  Time  Being — Heirs  and 
Assigns  of  Original  Owners — Beal  Property  Act, 
1845  (8  &  9  Vict.  c.  106),  s.  o— Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  *.  58.]— By  a 
covenant  in  a  lease  from  the  owners  of  the  coal 
under  certain  land  the  lessee  (which  term  was 
to  include  his  executors,  administrators,  and 
assigns)  covenanted  "  with  the  lessors  and  as 
separate  covenants  with  others  the  owners  or 
owner,  occupiers  or  occupier,  for  the  time  being 
of  the  said  lands  hereinbefore  described,  or  any 
part  thereof  ...  to  pay  or  cause  to  be  paid 
to  the  said  lessors  or  other  the  covenantees  or 
covenantee,  compensation  for  damage  or  injury 
whatsoever  that  hath  already  been  or  shall 
hereafter  be  done  or  occasioned  by  the  said  lessee 
in  or  by  reason  of  the  winning  or  working  of  the 
mines  or  seams  of  coal."  The  "  others,"  i.e.,  the 
surface  owners,  were  not  pai'ties  to  the  lease. 
The  working  having  caused  damage  to  the  sur- 
face, the  trustees  under  the  will  of  one  of  the 
original  surface  owneis  and  the  assigns  of  another 
original  surface  owner  claimed  compensation 
under  the  covenant  in  the  lease  from  the  lessee's 
assigns  (who  were  in  liipiidation)  and  his  execu- 
tors. 

Held— that,  although  the  surface  owners 
were  not  parties  to  the  lease,  the  benefit  of  the 
covenant  ran  with  the  land  by  virtue  of  sect.  5 
of    the    Real    Property    Act,  1845  ;    that,   as  it 
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I.  Mining  Lease — Continued. 
related  to  land,  it.  must  be  deemed  to  have 
been  made  with  the  "  heirs  and  assigns "  of  the 
original  surface  owners,  who  were  included  in 
the  term  "  owners  for  the  time  being  "  and  were 
therefore  existing  persons  at  the  date  of  the 
lease  :  and  that  therefore  all  the  surface  owners 
or  their  devisees  or  their  successors  in  title  could 
recover. 

Decision  of  C.  A.  (svh  noni.  Forster  v.  Elvet 
CoUiery  Co.;  Quinn\.  Mret  Colliery  Co.;  Seed 
v.  Elret  Colliery  Co. ;  Moryan  v.  Elret  Colliery 
Co.,  [1908]  1  K.  B.  fi2!»  ;  77  L.  J.  K.  B.  521  ;  98 
L.  T.  736 ;  24  T.  L.  R.  265  ;  52  Sol.  Jo.  224) 
affirmed. 
Dyson  r.  Forster;  Dyson   r.  Seed,  Quinn, 

[Morgan,  and  Others,  [1909]  A.  C.  98; 

78  L.  J.  K.  B.  246  ;  99  L.  T.  942  ;  25  T.  L.  R. 
166  ;  53  Sol.  Jo.  149— H.  L. 

2.  Conxtrnction — Clcnixf  oynin.ff  Worhiny  Ad- 
joininy  Minerah — Penolttf  for  Contravention- - 
Prohihifion.] — By  an  agreement  made  between 
the  appellant,  the  proprietor  of  one  portion  of  a 
coalfield  which  was  worked  by  pits  on  his  land, 
of  the  first  part,  and  the  respondents,  the  lessees 
of  the  coalfield,  of  the  second  part,  it  was  pro- 
vided that  "  The  second  parties  hereby  undertake 
and  bind  themselves  and  their  foresaids  that 
from  and  after  the  term  of  Whitsunday,  1893, 
they  will  work  the  coal  in  the  adjoining  pro- 
perties only  to  s'lch  an  extent  as  to  enable  them 
to  pay  to  the  several  proprietors  thereof  such 
sums  of  lordship  as  will  amount  to,  but  not 
exceed,  the  fixed  rents  agreed  by  their  several 
leases  to  be  paid  to  such  proprietors  respectively, 
declaring  that  if  in  any  year  during  the  currency 
of  this  lease  the  sums  payable  to  such  adjoining 
proprietors  shall  exceed  the  said  fixed  rents, 
which  amount  to  £550  per  annum,  then  and  in 
that  event  the  second  parties  shall  be  bound,  as 
they  hereby  agree  and  bind  themselves  and 
their  foresaids,  to  pay  to  the  first  party  and  his 
foresaids  the  sum  of  one  penny  per  ton  on  every 
ton  of  coal  worked  from  the  land  of  such 
adjoining  proprietors  in  excess  of  the  quantities 
necessary  to  make  up  or  equal  the  said  fixed 
rents  payable  to  them  as  above  mentioned  :  In 
consideration  whereof  the  first  party  gives  up 
and  renounces  from  and  after  the  term  of 
Martinmas,  1888,  the  right  to  exact  the  wayleaye 
of  one  penny  per  ton  presently  payable  to  him.'' 
Held — that  the  prohibition  to  work  coal  in 
the  adjoining  properties  in  excess  of  the  agreed 
amount  was  absolute,  and  could  not  be  contra- 
vened on  payment  of  the  one  penny  per  ton. 

Decision  of  the  First  Division  of  the  Court  of 

Session  ( (1908)  45  Sc.  L.  R.  290)  reversed. 

Forrest  and  Others  t-.  Merry  and  Guning- 

[hame,   [1909]  A.  C.  417  ;  101  L.  T.  138  ;  46 

[Sc.  L.  R.  789— H.  L. 

3.  Covenant  to  Work  and  Get  Coal — Worliiny 
Becominy  Cfiprofif/ihle — Ah.wlute  Covenant  to 
Work — Damuyex.'] — B}'  a  mining  lease  certain 
seams  of  coal  were  demised  to  the  defendants 
subject  to  the  payment  of  certain  royalties.  The 
lessees  covenanted  that  they  would  immediately, 
or  as  soon  as  might  be  after  the  demise,  proceed 


to  open,  get,  and  work  the  coal  thereby  demised 
without  delay.  Only  part  of  the  coal  was  worked 
by  the  defendants  during  the  term. 

Held — that  the  defendants  had  broken  the 
covenant  and  were  liable  in  damages  to  the 
lessor. 

Eckeksley  v.  Wig  an  Coal  and  Iron  Co.,  54 
[Sol.  Jo.  48— Eve,  J. 

II.  MINING  EEGULATIONS. 

(a)  Coal  Mines. 
See  Master  and  Servant,  No.  99. 

(b)  Fencing  Abandoned  Mines. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Quarries. 

(No  p.nragrBjihs  in  this  vol.  of  the  Digest.! 

III.  RESERVATION    OF    MINERALS. 

4.  China  Clay — Purchase  of  Land  by  Railway 
Company  for  their  Undertaliiny  —  Stattitory 
Reservation  of  Minerals — Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c'.  20),  ss.  77,  79.] 
— Kaolin,  or  china  clay,  where  it  does  not  con- 
stitute the  land  soil  itself,  is  a  mineral  within 
the  statutory  reservation  of  minerals  contained 
in  sect.  77  of  the  Railways  Clauses  Consolidation 
Act,  1845. 

Lord  Provost  and  Mayistrates  of  Glasyow  v. 
Farie  (13  App.  Cas.  657  ;  58  L.  J.  P.  C.  33  ;  37 
W.  R.  627  ;  60  L.  T.  274— H.  L.)  distinguished. 

Decision  of  Eve,  J.  (77  L.  J.  Ch.  673  ;  72  J.  P. 
457  ;  24  T.  L.  R.  804  ;  52  Sol.  Jo.  683  ;  [1908] 
W.  N.  178)  aflarmed. 

Great  Western  Ry.  Co.  v.  Carpalf.a  United 

[China  Clay  Co.,  Ld.,  [1909]   1  Ch.  218  ; 

78  L.  J.  Ch.  105  ;  99  L.  T.  869  ;  73  J.  P.  23  ; 

25  T.  L.  R.  91— C.  A. 

Affirmed  on  appeal  (54  Sol.  Jo.  150  ;  Times, 
Dec.  17th,  1909)— H.  L. 

5.  3/eaniny  of^'3Ii)ierals" — Sandstone — Rail- 
ivays  Clauses  Consolidation  (Scotland)  Act,  1845 
(8  &  9  Vict.  c.  33),  .S.9.  70,  71.]—"  Sandstone"  is 
not  a  "  mineral"  within  the  meaning  of  sect.  70 
of  the  Railways  Clauses  Consolidation  (Scotland) 
Act,  1845. 

Decision  of  Court  of  Session  ([1909]  S.  C. 
277  ;  46  Sc.  L.  R.  178)  reversed. 

North  British  Ry.  Co.  v.  Budhill  Coal  and 

[Sandstone  Co.,    [1909]   W.   N.    223  ;  101 

L.  T.  609  ;  26  T.  L.  R.  79  ;  54  Sol.  Jo.  79  ;  47 

Sc.  L.  R.  23— H.  L. 

6.  Grant  of  Mines  and  Minerals —  WlietherClay 
and  St07ie  included.] — The  plaintiffs  were  the 
grantees  from  the  defendants  of  a  certain  mine, 
vein,  bed,  or  stratum  of  coal  "  and  also  all  other 
mines,  veins,  beds,  or  strata  of  coal,  ironstone, 
and  pot  pipe,  and  fire  clay,  and  all  other  mines 
and  minerals  lying  and  being  under"  the 
defendants'  land. 

Held — that  clay  which  was  not  commercially 
workable  and  stone  which  was  unfit  for  building 
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III.  Reservation  of  Minerals   -('ioitiiiurd. 
purposes  were  not  within  the  contemplation  of 
the  parties  when   the  mines  and  minerals  were 
granted,  and  diti  not  pass  to  the  plaintiEfs. 

George  Skey  &  Co..  Ld.  r.  Parsons,  101  L.  T. 
[103  ;  25  T.  L.  R.  70S— Eady,  J. 

IV.  SUPPORT. 

7.  Orerli/iiif/  and  Undcrhjhuj  Seams— liiijlit 
to  Work  all  the  Underlying'  Mine  rah — Implied 
Biglit  to  Snpport.]  —A  lease  of  certain  strata  of 
coal  granted  to  the  plaintiffs  contained  a  reser- 
vation to  the  lessors  entitling  them  to  work,  or 
permit  to  be  worked,  seams  underlying  those 
demised  to  the  plaintiflPs.  At  the  time  the  lease 
to  the  plaintiffs  was  granted  it  was  common 
knowledge  to  all  persons  conversant  with  mining 
that  it  would  be  impossible  to  work  the  lower 
seams  without  causing  damage  by  subsidence  to 
the  upper  seams. 

Held— that  the  reservation  in  the  ])laintiffs' 
lease  permitting  the  working  of  the  lower  seams 
must  be  read  with  the  necessary  implication — 
viz.,  that  such  working  would  cause  a  corre- 
sponding subsidence  in  the  upper  seams  ;  and, 
accordingly,  that  the  defendants  as  lessees  of  the 
lower  seams  were  entitled  to  work  those 
seams,  although  by  doing  so  they  let  down  the 
overlj'ing  minerals. 

Decision  of  Neville,  J.  ([1908]  2  Ch.  47.") ;  77 
L.  J.  Ch.  746  ;  24  T.  L.  R.  752)  reversed. 

Butterley    Co.,    Ld.    r.    New    Hucknat.l 

[Colliery   Co.,   Ld.,    [1909]  1  Ch.  37  ;   78 

L.  J.  Ch.  63  ;  99  L.  T.  818  ;  25  T.  L.  R.  45  ; 

53  Sol.  Jo.  45— C.  A. 

y.  MISCELLANEOUS. 

8.  Wrongful  Working  of  Coal — Statute  of  Limi- 
tations—  Construetire  Possession.']  — Where  a 
mine  owner  wrongfully  works  coal  for  more  than 
twelve  years  before  action  brought  he  acquires 
no  title  under  the  Statute  of  Limitations  to  the 
coal  except  to  such  as  he  has  actually  worked  ; 
and  constructive  possessinn  of  a  wider  area  will 
only  be  inferred  where  the  in^rence  is  necessary 
to  give  effect  to  contractual  obligations  or  to 
preserve  the  good  faith  and  honesty  of  a  bargain. 

Glyn  v.  Howell,  [1909]  1  Ch.  666  ;  78  L.  J.  Ch. 
[391  ;  100  L.  T.  324  ;  58  Sol.  Jo.  269— Eve,  J. 


MISDEMEANORS. 

See  Criminal  Law. 
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[No  p.iragraphs  in  this  vol.  of  tlic  Digest.] 

See   also    Pleading,  No.  1  ;  Stock  Ex- 
change, No.  1. 

1.  FRAUD. 

1.  Fraudulent  Judgment — Setting^  Aside  hg 
Tliird  Partg — Prnetiee — Motion —  When  Court 
will  Direct  an  Issue.]— On  a  motion  by  a  judg- 
ment creditor  to  set  aside  a  prior  judgment 
obtained  against  the  defendant,  by  which  the 
remedies  of  the  judgment  cretlitor  were  pre- 
judiced, on  the  ground  that  such  judgment  was 
obtained  by  fraud  between  the  plaintiff  and 
defendant  for  the  purpose  of  defeating  the  claims 
of  creditors  of  the  defen<lant.  the  Court  niay  in 
a  clear  case  set  aside  the  judgment,  but  will, 
where  the  facts  are  in  dispute  and  the  allegations 
of  fraud  denied  by  the  plaintiff,  order  an  issue  to 
be  tried  between  the  judgment  creditor  and  the 
plaintiff  as  to  whether  the  judgment  obtained  by 
the  plaintiff  was  wholly  or  in  part  fraudulent. 

Nixon  r.  Loundes,  [1909]  2  I.  R.  1  ;  43  I.  L.  T. 
[1.5— Div.  Ct.,  Ireland. 

11.  MISREPRESENTATION. 

(a)  Fraudulent  Misrepresentation. 

2.  Contract  Induced  hy  Fraudulent  Peprcsenta- 
tion — Voidahle,  not  ]'oid — Flection  hg  Party 
Defrauded — Sererahilitg  of  Contract.] — A  con- 
tract into  which  a  person  may  have  been  induced 
to  enter  by  false  and  fraudulent  representation 
is  not  void,  but  merely  voidable  at  the  election 
of  the  person  defrauded  after  he  has  had  notice 
of  the  fraud.  Unless  and  until  he  makes  his 
election  and  by  word  or  act  repudiates  the  con- 
tract or  expresses  his  determination  not  to  be 
bound  by  it  (which  is  but  a  form  of  repudiation), 
the  contract  remains  as  valid  and  binding  as  if  it 
had  not  been  tainted  with  fraud.  The  party 
defrauded  cannot  avoid  one  part  of  a  contract 
and  affirm  another  part  unless  the  parts  are  so 
severable  from  each  other  as  to  form  two  inde- 
pendent contracts. 

United  Shoe  Machinery  Co.  of  Canada  v. 

[Brunet  and  Others,  [1909]   A.   C.  330; 

73  L.  J.  P.  C.  101  ;  100  L.  T.  579  :  25  T.  L.  R. 

442  ;  53  Sol.  Jo.  396— P.  C. 

(b)  Innocent  Misrepresentation. 

See  also  Agency,  No.  4. 

3.  Contract — Innocent  Misrepresentation  Acted 
on — Collateral  Contract.] — An  innocent  mis- 
representation on  which  a  person  acts  is  not  by 
itself  a  sufficient  ground  on  which  that  person 
may  base  a  collateral  contract. 

Modera  r.  Rarttklot.   Times.  Mny  5th,   1909 

-C.  A. 

(c)  Misrepresentation  as  to  the  Nature  of 
Documents. 
[No  paragrajilis  in  this  vol.  of  the  Digest.) 
14—2 
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See  also  Bankers.  No.  9 ;  Evidence, 
No.  6 ;  Income  Tax,  No.  6 ; 
Revenue,  No.  3  :   Wills. 

1.  I)pi'd  of  Appointment — EnrJier  Appointment 
Forgotten — Foiuietfid nens  a  (t round  for  Belief — 
Kectijication  or  liesri.ssion.] — The  plaintiff  aiid 
her  husband  appointed  in  1888  one-half  of  a 
trust  fund  to  the  elder  of  their  two  daughters  on 
her  marriage.  Her  husband  being  dead,  the 
plaintiff,  in  1902  appointed  to  the  younger 
daughter  £1,600  out  of  the  trust  fund,  and  in 
1904  a  further  sum  of  £7,000.  Later  in  1904 
the  plaintiff,  having  forgotten  the  appointment 
in  1888  and  desiring  to  put  her  two  daughters  on 
an  equality,  appointed  the  sum  of  £8,600  to  her 
elder  daughter.  The  trust  fund  amounted  to 
£29,000.  On  her  present  solicitor's  discovering 
the  appointment  of  1888,  the  plaintiff  sought  to 
have  the  appointment  of  1901  to  the  elder 
daughter  rescinded. 

Held — that  the  jurisdiction  to  grant  relief  on 
the  gi-ound  of  mistake  extends  to  cases  of  mere 
forgetfulness.  that  the  relief  is  not  confined  to 
rectification  but  extends  to  rescission,  and  that 
the  deed  of  appointment  of  £8,600  must  be 
rescinded. 
Lady  Hood  of  Avalon  v.  Mackinnon,  [1909] 

[1  Ch.  476  ;  78  L.  J.  Ch.  300  ;  100  L.  T.  330  ; 
2.5  T.  L.  R.  290  ;  .53  Sol.  Jo.  269— Eve,  J. 

2.  Omi.'iston  to  Alter  Printed  Form  of  lender 
— Phiintijf's  Intention  to  Supply  Article  of  His 
Own  Mamtfactvre.'^, — The  plaintiff  tendered  on 
a  printed  "form  supplied  by  the  defendants 
for  the  supply  of  a  disinfectant.  The  tender 
was  accompanied  by  a  sample  of  the  disinfectant 
labelled  "  Anite,"  which  was  the  disinfectant 
manufactured  by  the  plaintiff.  By  the  printed 
form  the  defendants  had  asked  for  a  tender  for 
"Heydozone,"  and  the  plaintiff  omitted  to  alter 
the  "  Heydozone"  into  the  word  "Anite."'  The 
defendaiits  accepted  the  tender  of  the  plaintiff 
for  the  supply  of  •'  Heydozone."' 

The  plaintiff  asked  for  a  declaration  that  no 
contract  existed  between  himself  and  the  defen- 
dants, on  the  ground  that  there  had  been  a 
mistake  as  to  the  disinfectant  to  be  supplied. 

Held — that  the  plaintiff  had  failed  to  show 
that  the  defendants  had  misled  him  in  any  way, 
and  that  consequently  the  contract  was  binding 
on  him. 

Johnson  r.  Guardians  of  St.  Mary.  Isling- 
[ton,  73  J.  P.  172— Bray,  J. 

3.  Money  Paid  mider  MiMake  of  Fact — Future 
Liability — No  Legal  Liahility  when  Money  Paid.'] 
— By  a  standing  agreement  between  the  plaintiff' 
and  K.  and  Co.,  bankers  in  New  York,  a  Mexican 
company  was  allowed  to  overdraw  its  account 
with  K.  and  Co.  up  to  £.500,  while  the  plaintiff, 
on  being  advised  and  as  occasion  requiied,  paid 
£.500  into  K.  and  Co.'s  account  with  the  defen- 
dants in  London.  Accordingly  the  plaintiff 
having  received  a  letter  from  K.  and  Co.  on 
October  .30th,  instructed  his  bankers  to  pay  £500 
to  the  defendants  to  be  placed  to  K,  and  Co.'s 


credit,  and  this  was  done  on  October  31st.  On 
October  .30th  K.  and  Co.  stopped  payment,  but 
this  fact  was  not  known  in  England  till  after 
the  £.500  had  been  paid  to  the  defendants  by  the 
plaintiff.  Immediately  on  becoming  aware  of 
the  stoppage  of  paj'ment  by  K.  and  Co.  the 
plaintiff  applied  to  the  defendants  for  repayment 
of  the  £500.  K.  and  Co.  were  largely  indebted  to 
the  defendants,  and  the  latter,  who  had  done  no 
more  than  make  an  entry  in  their  books  of  the 
receipt  of  the  £500.  claimed  to  retain  that  sum 
in  reduction  of  K.  and  Co.'s  indebtedness.  The 
Mexican  company's  account  with  K.  and  Co. 
had  not  in  fact  been  overdrawn. 

Held— that  the  £500  was  paid  by  the  plaintiff 
not  under  any  legal  liability  to  do  so,  but  onlj'^ 
in  anticipation  of  a  legal  liability',  and  that  as  he 
had  paid  it  under  a  mistake  as  to  the  true  state 
of  affairs  he  was  entitled  to  recover  it  from  the 
defendants,  whose  position  was  that  of  a  mere 
conduit  pipe. 

Kerrison  *•.  Glyn,   Mills,   Cuurie    &    Co., 
[101  L.  T.675  ;  26  T.  L.  K.  37— Hamilton,  J. 

4.  Voluntary  Gift  —  Ignorance  of  Effect  of 
Prerious  Settlement  —  Covenant  to  Settle  After- 
Acquired  Property  —  Rerocation  of  Gift.'\ — 
A  husband  transferred  securities  of  large  value 
to  his  wife,  intending  them  as  a  gift  to  her 
absolutel}'.  When  he  made  the  gift  he  knew  of 
his  marriage  settlement,  but  did  not  realise  that 
the. gift  would  come  within  the  operation  of  a 
clause  therein  under  which  his  wife  covenanted 
to  settle  all  after-acquired  property.  It  having 
been  decided  that  the  gift  came  within  the 
operation  of  that  clause,  the  husband  brought 
this  action  for  the  purpose  of  obtaining  a  revoca- 
tion of  the  gift  upon  the  ground  that  it  was 
made  under  a  mistake  of  fact. 

Held— that  the  gift  being  voluntary,  and 
having  been  made  under  a  mistake  of  fact,  the 
husband  was  entitled  to  have  it  set  aside. 

Ellis  r.  Ellis,  26  T.  L.  R.  166— Warrington.  J. 

5.  Estate  of  Arranging  Debtor  Sold  to  Creditors 
— Statement  of  Affairs — Accountant's  Error.']  — 
Where  an  innocent  mistake  is  made  in  account- 
ancy as  to  the  premium  payable  on  an  insurance 
policy  on  the  life  of  an  arranging  debtor  taken 
over  by  two  unsecured  creditors  who  agree  to 
stand  in  the  shoes  of  the  debtor,  they  are  not 
entitled  to  compensation  for  the  loss  sustained 
by  them  by  reason  of  the  innocent  mistake  as 
against  those  creditors  who  have  agreed  to 
accept  a  composition. 

In  re  ax  Arranging  Debtor,  43  I.  L.  T.  21 — 

[C.  A.,  Ireland. 
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Money  and  Money-lenders  — To/// ///«(v/.         col. 
II.  Loans  by  Money-ll;ndeks      .        .  42."> 
(«)  Bargains  with  Expectant  Heirs 
[Xo  paiagraplis  in  this  vol.  of  the  Digest.] 

(J)  Concealment  of  Identity  .         .  42.5 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 

III.  The  Monev-Lenders  Act,  1900. 

(</)  Scoj)e  of  Act  ....  12") 
(^h)  RogistratioM  ....  42.") 
(<;)  Keopening  Transaction  .  .427 
(^/)  Miscellaneous  .  .  .  .427 
[No  jjaiagraphs  in  this  vol.  of  the  Digest.] 

IV.  Al'PKOPRIATION   OK    PAYMENTS  .    427 
(No  jianigiaphs  in  this  vol.  ol  the  Digest.) 

I.  CLAIMS  FOR  INTEREST. 

[No  pai'agraphs  in  this  vol.  of  the  Digest.] 

II.  LOANS  BY  MONEY-LENDERS. 

(a)  Bargains  with  Expectant  Heirs. 
(Kg  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Concealment  of  Identity. 
(No  paragraphs  in  this  vol.  of  the  Digest.) 

III.  THE   MONEY-LENDERS  ACT,  1900. 

(a)  Scope  of  Act. 

1.  Contract  for  Loan  nutde  in  India — Con- 
tract Intended  to  be  J^er/orined  in  India — Juris- 
diction of  Court  in  England — Monei/-lender/i  Act, 
1!»00  (tiS  \:  (i4  Vict.  c.  r,l),  .v.  1.]— Sect.  1  of  the 
jNIoney-lendeis  Act,  1900,  does  not  apply  to  a 
contract  made  in  India  and  intended  to  be 
performed  there. 

S/irichand  4'-  Co.  v.  Lacon  ((190G)  22  T.  L.  K. 
245)  followed. 

Yelchand    r.  Manners.   2.5   T.   L.   R.   329  — 

[Darling,  J. 

(b)  Registration. 

2.  Taking  Mortgage  Otherwiae  than  in  Regis- 
tered Aame — Void  'Transaction — Bight  to  a 
Declaration — Imjwsing  Term  of  Rejuiging  Moneg 
Advanced — Money-lenders  Act,  1900  (63  &,  (54  Vict. 
c.  51),  .y.  2.] — A  money-lender,  in  the  course  of  his 
business  as  such,  took  a  mortgage  as  security  fur 
an  advance  otherwise  than  in  his  registered  name. 
The  mortgagor  entered  into  a  scheme  of  arrange- 
ment with  his  creditors  which  was  approved  by 
the  Court,  under  which  the  plaintiff  was  ap- 
pointed trustee,  and  one  of  the  scheduled  debts 
was  that  due  u{>on  the  mortgage.  The  trustee 
brought  an  action  for  a  declaration  tjiat  the 
mortgage  was  void  under  sect.  2  of  the  Money- 
lenders Act,  1900. 

Held — that  the  Court  would  make  a  declara- 
tion to  that  effect,  though  no  consequential  relief 
was  claimed  ;  and,  in  making  the  declaration,  it 
would  not  impose  the  condition  that  the 
mortgagor  should  repay  the  money  advanced, 
inasmuch  as  the  plaintiff  was  not  claiming  any 
equitable  relief. 

Lodge  v.  National  Union  Inrextment  Co. 
([  1907]  1  Ch.  300  ;  76  L.  J.  Ch.  187  ;  96  L.  T. 
301  ;  23  T.  L.  It.  187— Parker,  J.)  distinguished. 


Decision  of  Kvc,  J.  ([1908]  2  Ch.  612;  24 
T.  L.  K.  795  ;  52  Sul.  Jo.  661)  affirmed. 

Chapman  r.  Michaelson,  [1909]  1  Ch.  238  ; 
[78  L.  J.  Cii.  272  ;  100  L.  T.  109  ;  25  T.  L.  K. 

101— C.  A. 

3.  Registered  Addrcxs — Carrying  on  Businesx 
Elsewhere— Money-lenders  Act',  1900  (63  &  64 
Vict.  c.  51),  .s\  2.] — A  registered  money-lender 
lent  the  defendant  sums  of  money  on  three 
different  occasions,  taking  on  each  occasion  a 
promissory  note  for  the  animint  advanced.  In 
each  case  the  money  was  lent  to,  and  the 
promissory  note  was  given  and  signed  by,  the 
defendant  at  his  residence.  From  the  evidence 
it  appeared  that  these  were  not  isolated  trans- 
actions, but  were  illustrative  of  the  manner  in 
which  the  plaintiff  carried  on  his  money-lending 
business. 

Held — that  the  transactions  were  void  under 
sect.  2  (1)  {b)  of  the  Money-lenders  Act,  1900. 

Lazarus  (-.Gardner,  25 T.  L.R. 499— Sutton,  J. 

Without  argument,  affirmed  (25  T.  L.  R.  719) 
by  C.  A. 

4.  Registered  Address  —Carrying  on  Business — 
Isolated  Transaction  Elsewhere — Money-lenders 
Act,  1900  (63  &  64  Vict.  c.  51),  s.  2.]— Sect.  2  of 
the  Money-lenders  Act,  1900,  requires  a  money- 
lender to  carry  on  his  business  in  his  registercil 
name  and  at  his  registered  address  anil  in  no 
other  name  and  at  no  other  address  ;  ami  it  pre- 
vents him  carrying  out  any  single  transaction  in 
any  other  name  or  at  any  other  address  or  place. 

Decision  of  Hamilton,  J.,  reversed. 

Gadd   v.  Provincial   Union   Bank  (No.   1), 

[[1909]  2  K.  B.  353  ;  78  L.  J.  K.  B.  815  ;  101 

L.  T.  219  ;  25  T.  L.  K.  591— C.  A. 

5.  Carrying  on  Business  at  Registered  Address 
— Promissory  S\'ote  Signed  Elsewhere — Monei/- 
Icnders  Act,  1900  (63  &  64  Vict.  c.  51),  •■>•.  2.]— 
Two  promissory  notes  were  given  by  the  defen- 
dants to  the  plaintiff,  a  registered  money-lender, 
for  an  advance  made  by  him  to  them.  The 
notes  were  signed  by  one  of  the  defendants  at 
the  plaintiff's  registered  address,  but  were 
signed  by  the  other  defendant  elsewhere.  The 
money  advanced  was  handed  over  by  the 
plaintiff  at   his  registered  address. 

Held — that  the  fact  that  the  promissory 
notes  were  signed  by  one  of  the  defendants 
elsewhere  than  at  the  plaintiff's  registered 
address  did  not  void  the  transaction  under 
sect.  2  of  the  Money-lenders  Act,  1900. 

Levene    v.    Gardner   and    the    Earl    op 
[KiLMOREY',  25  T.  L.  R.  711— Phillimore,  J. 

6.  Carrying  on  Business  at  Begistered  Addres.^ 
—  Cheque  Po.sted  to  Borrower — Isolated  Act  — 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51). 
s.  2.] — The  fact  that  a  cheque  for  a  loan  wivs  not 
handed  over  to  tiic  borrower  at  the  money- 
lender's registered  aildress  but  was  sent  by  post, 
does  not  make  the  transaction  void  under  sect.  2 
of  the  Monev-len.lers  Act,  1900. 
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111.  The  Money-lenders  Act.  19W)— Continued. 

Lerrne  v.  Gdidner  and  Karl  of  X/hiiorci/ 
Qstqrra^  considered. 

Jackson  r.  Price  and  Another,  [1909]  W.  N. 
[262  ;  26  T.  L.  K.  106— Darling,  J. 

7.  Xante  under  which  £u.sinef>g  Carried  On — 
"  I'dual  Trade  Name  " — Carrying  on  JBvxiness 
in  Different  S\'anie.s  at  Tu-o  Addresses — Muiieij- 
lenders  Act,  1900  (63  &  64  Vict.  c.  51),  s.  2.]  — 
The  expression  "  usual  trade  name "  in  sect.  2, 
sub-sect.  1  («),  of  the  Money-lenders  Act,  1900, 
means  the  name  by  which  the  money-lender 
elects  to  be  known  ;  it  does  not  mean  that  he 
must  have  had  a  "usual  trade  name"  before  the 
passing  of  the  Act. 

A  money-lender  cannot  carry  on  business  at 
one  address  under  his  own  or  usual  trade  name 
and  at  another  address  as  a  partner  of  a  firm 
registered  under  a  different  name. 

Stirling    r.   Lilburn    and    Pvman,    [1909] 

[W.  N.  204  ;  suh  nom.  Stirling  v.  Silburn 

and  Pvman,  26  T.  L.  K.  13— Bucknill,  J. 

(c)  Eeopening  Transaction. 

8.  ''•  Ilarsli  and  Unronscionahle" — Ejccessice 
Interest— Money-lenders  Act,  1900  (63  &  64  Vict. 
c.  51),  X.  1.] — Transaction  reopened  on  the 
ground  that  the  interest  was  excessive  under  all 
the  circumstances  of  the  case  and  having  regard 
to  the  respective  positions  of  the  parties. 

Wolfe  r.    Batters,   25   T.   L.   II.   575 — Lord 

[Coleridge,  J. 

(d)  Miscellaneous. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  APPROPEIATION  OF  PAYMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


MONOPOLIES. 

See  Patents. 


MONTH. 

See  Landlord  and  Tenant  ;  Time. 


MONUMENTS. 

See  L'liAKiTiES  ;  ECCLESIASTICAL  Law 
Wills. 


MORTGAGE. 

COL. 

1.  Accounts 429 

[No  paragraplis  in  this  \ol.  ot  tlie  Digest.] 

II.  Assignments    ....    429 

[No  paragi-ai)hs  in  this  vol.  of  the  Digest.] 


COL. 

III.  Construction  AND  Operation    429 

IV.  Equitable  Mortgages. 

(it)  General        ....     429 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(Ji)  By  Deposit  ....     429 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Equity  of  Redemption  .        .    429 

[No  i)aragraphs  in  this  vol.  of  the  Digest.] 

VI.  Fixtures 429 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


VII.  Foreclosure 


429 
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VIII.  Fraud       .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Further  Advances         .        .    430 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  General 430 

XL  Interest 430 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Leases. 

(«)  General        .        .        .        .430 

(b)  Goodwill      .         .         .         .431 
|No  paragraphs  in  this  vol.  o(  the  Digest.] 

XII L  Married  Women      .        ,        .    431 

iNo  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Partnership    ....    431 

[No  paragraphs  in  this  \  ol.  of  the  Digest.] 

XV.  Payments 431 

XVI.  Policies  OF  Life  Assurance  .    432 

XVII.  Power  of  Sale         .        .        .432 

XVIII.  Practice 432 

XIX.  Priorities. 

(rt.)  General        .         .         .         .432 
q/)  Notice 433 

[No  paragraphs  in  tliis  vol.  of  the  Digest.j 

(c)  Possession  of  Title  Deeds     .     433 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XX.  Receiver 433 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXI.  Redemption. 

(«)  Accounts  and  Costs     .         .     433 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(li)  Clogging      .         .        .        .433 
(«)  Consolidation       .         .         .     434 

XXII.  Restrictive  Covenants         .    434 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIII.  Sale 434 

[No  paragraphs  in  this  vol.  ol  the  Digest.] 

XXIV.  Settled  Lands        .        .        .434 

XXV.  Solicitor  Mort(;a(;ee    .        .    435 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Mortgage — Coidinucd. 
XXVII.  Thansfee  . 

[No  ijiiiiigiai<lis  ill  Uiis 

XXVIII.  Trustees  . 
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See  also  Limitation  of  Actions,  Nos. 
7,  8  ;  Money  and  Money-lenders, 
No,  2;  Wills,  No.  51. 


I.  ACCOUNTS. 

lN<.I.;,n.,u.;.l.l,s 


I  this  \ul.  ol'the  liitesl.) 


II.  ASSIGNMENTS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.) 

III.  CONSTRUCTION  AND  OPERATION. 

1.  Mortijiuje  Kept  Alice  for  Benefit  of  Owner 
(^  Eqa'itij  of  Redemption — Intention  that  Mort- 
gage .should  Enure  for  Benefit  of  His  Heirs — 
Merger — Beat  or  Personal  Propertg.l — H.  G., 
the  owner  of  the  equity  of  redeniption  of  certain 
lands,  subsequently  (in  1882)  obtained  a  transfer 
of  part  of  the  mortgage  debt  and  the  security 
therefor,  being  part  of  the  said  lands,  keeping 
the  mortgage  on  foot  as  a  subsisting  charge  for 
the  benefit  of  his  heirs  and  assigns,  and  as  a 
protection  against  mesne  incumbrances.  H.  G. 
afterwards  (in  llRCi)  jiurchased  lands  subject  to 
a  mortgage,  which  the  vendors  and  the  mort- 
gagee conveyed  and  transferred  to  him,  keeping 
the  mortgage  on  foot  as  a  subsisting  charge  to 
the  hereditaments  conveyed  as  a  protection  on 
H.  G.,  his  heirs  and  assigns,  against  subsequent 
incumbrances,  but  for  no  other  purpose. 

Held — that  the  sums  secured  and  the  mort- 
gages devolved  on  the  personal  representatives 
of  H.  G. 

In  re  Gibbon,  Moore  r.  Gibbon,  [1909]  I  Ch. 

[367  ;    78  L.  J.   Ch.  264  ;  100  L.  T.  231  :  53 

Sol.  Jo.  177— Neville,  J. 

IV.  EQUITABLE  MORTGAGES. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  By  Deposit. 

[No  paragiajilis  in  this  vol.  of  the  Digest.] 

V.  EQUITY  OF  REDEMPTION. 

t-N'o  para-raph.-.  in  this  vol.  of  the  Digest.] 


VI 


FIXTURES. 

[No  paragraphs 


in  this  vol.  of  tlie  Digest.) 


A  covenant  by  a  mortgagor  to  pay  the  mort- 
gage debt  on  demand  is  sufficiently  complied 
with  if  the  demand  is  addressed  to  persons  who 
arc  likely  to  bring  it  home  to  those  who  are 
sought  to  be  made  liable  under  it. 

WORTUINGTON  &   CO.,   LD.    V.   ABBOTT,    [1909 J 

[W.  N.  238  ;  54  8ol.  Jo.  83— Eve,  J. 


Vni.  FRAUD. 

iXo  paia-iuplis 


ill  this  vol.  of  the  Digest,] 


VII.  FORECLOSURE. 

/Sir  (/I  SI  I  No.  9,  infra. 

2.  Foreclosnre  of  First  Mortgagee — Consent  to 
Order  by  Second  Mortgagee — Right  of  First 
Moi-tgagee  to  Sue  on  Corenant — Payment  "  On 
Demand'^ — Substantial  Compliance  with  Con- 
dition—U  Geo.  4  &  1  Will.  4,  c.  47,  s.  8.]— A 
second  mortgagee  who  submits  to  a  foreclosure 
order  absolute  in  an  action  for  first  mortgage 
does  not  thereby  disentitle  himself  to  sue  on  his 
covenant  for  payment  and  to  recover  judgment 
for  the  mortgage  debt. 


IX.  FURTHER  ADVANCES. 

(No  paragraphs  in  thi.'i  vol.  o(  the  Digest.] 

X.  GENERAL. 

3.  Charge  on  Property  for  Legacy  to  Another 
— Mortgage  by  Executor  being  also  Residuary 
Legatee — Rights  of  Legatee.] — A  testator,  who 
died  in  1885,  by  his  will  left  all  his  property  to 
his  four  sons  by  his  first  wife,  subject  to  a  charge 
for  a  legacy  in  favour  of  his  four  sons  by  his 
second  wife.  The  legacy  remained  unpaid.  The 
four  elder  sons  in  1890  deposited  the  title  deeds 
of  part  of  the  property  with  a  bank  as  a  security 
for  an  advance,  and,  in  1889,  they  execute<l  a  form 
of  mortgage  of  the  property  to  the  bank.  The 
bank,  if  they  had  made  an  investigation  of  title, 
would  have  obtained  cognisance  of  the  will  which 
created  the  charge.  The  mortgagors  practised  no 
concealment. 

Held — that  as  the  four  younger  sons  were 
legatees  and  not  merely  creditors  and  as  the  hiank 
had  constructive  notice  of  the  charge,  the  claim 
of  the  four  younger  sons  must  prevail  over  the 
mortgage  of  the  bank. 

Graham  v.  Drummond  ([1896]  I  Ch.  968  ;  65 
L.  J.  Ch.  472  ;  74  L.  T.  417  ;  44  W.  R.  596  ;  12 
T.  L.  R.  319 — Romer,  J.)  distinguished. 

The  Bank  of  Bombay  and  Another  r.  Sule- 
[man  Somji  and  Others,  L.  II.  35  Ind.  App. 
130  ;  99  L.  T.  532  ;  24  T.  L.  R.  840  ;  52  Sol. 

Jo.  727— P.  C. 

XI.  INTEREST. 

(No  paragraphs  In  this  vol.  of  the  Digest.] 

XII.  LEASES. 

(a)  General. 

4.  Power  of  Leasing  Xot  Exercisable  by  Mort- 
gagors —  Agreement  Between  Mortgagors  and 
Fourth  Mortgagees — Annual  Sum  Out  of  Xct 
Profits  if  Sufficient  by  May  if  Rent  and  Interest 
on  Prior  Mortgages — Sale  by  First  Mortgagees — 
Claim  by  Second  Mortgagees.] — F.  and  Sons,  fourt  h 
mortgagees,  had  agreed  with  the  mortgagors  and 
F.  k  Co.  that  F.  &  Co.  should  manage  the  mort- 
gaged premises  and  should  out  of  the  net  profits 
after  deducting  a  sum  for  management  jiay  an 
annual  sum  by  way  of  rent  and  interest  on  prior 
mortgages  but  without  any  liability  for  such  sum 
if  the  net  profits  were  Udt  sutHcient.  The  mort- 
gagors' powers  of  leasing  under  the  Conveyancim: 
Act  were  by  the  terms  of  the  first  nmrtgage  nut 
exercisable  without  the  consent  of  the  mort- 
gagees, and  were  by  the  terms  of  the  second 
mortgage  not  exercisable  at  all. 
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XII.  Leases — Continued. 

Hkld — that  the  agreement  was  not  binding  on 
the  first  or  second  mortgagees  ;  and  that  the  first 
mortgagees  had  not  entered  into  possession  and, 
after  exercising  their  power  of  sale,  were  not 
accountable  to  the  second  mortgagees  for  this 
annual  sum,  which  they  had  not  in  fact  I'eceived 
as  the  net  profits  had  not  been  sufficient. 

Flower  and  Sons,    Ld.  r.  Pritchard  and 
[Others,  .53  Sol.  Jo.  178 — Joj'ce,  J. 

6.  Lease  by  Mortgagor  in  Possession — Ojitions 
for  Lessee  to  Senew  or  Determine — Both  Mort- 
gaged and  other  Land  in  Same  Lease— Relief — 
Leases  Act,  1849  (12  i:  13  Vict.  c.  2^)— Convey- 
ancing and  Law  of  Property  Act,  1881  (44  «t  45 
Vict.  c.  41),  5.  18.] — Where  a  mortgagor  in 
possession  had  granted  a  lease  for  seven  years 
of  the  mortgaged  land  under  sect.  18  of  the 
Convej'ancing  and  Law  of  Property  Act,  1881, 
such  lease  containing  a  power  for  the  lessee  to 
determine  the  lease  on  notice  at  the  end  of  the 
second  or  fifth  years,  and  a  power  for  the  lessee 
on  notice  to  renew  the  lease  for  a  further  period 
of  seven  years  : — 

Held — that  the  lease  was  not  invalid  because 
of  these  powers  granted  to  the  lessee. 

Semhle,  that  the  renewal  might  be  invalid,  if 
it  could  be  shown  that  the  rent  reserved  on  such 
renewal  was  not  the  best  rent. 

Where,  however,  such  a  lease  includes  other 
land  than  the  mortgaged  land,  and  at  one  inclu- 
sive rental,  that  invalidates  the  lease  as  against 
the  mortgagee,  and  such  lease  does  not  become 
valid  by  the  subsequent  execution  of  a  deed  of 
apportionment  between  the  mortgagor  and  the 
lessee. 

Held  further — that  in  such  a  case  relief 
could  not  be  granted  under  the  Leases  Act,  1849. 

King  v.  Bird,  [190it]  1  K.  B.  837  ;  78  L.  J.  K.  B. 
[499  ;  100  L.  T.  478— Bucknill,  J. 

6.  Mortgagor  in  Possession — Lease  by  Mort- 
gagor Prior  to  Mortgage — Right  to  Sue  Jor  Breach 
of  Covenant  by  Lessee — Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  10.]— By  virtue  of  sect.  10 
of  the  Conveyancing  Act,  1881,  a  mortgagor  in 
possession  of  property  subject  to  a  lease  granted 
before  the  mortgage  is  entitled  to  maintain  an 
action,  in  his  own  name  and  without  making  the 
mortgagee  a  party,  for  damag^-s  in  respect  of  a 
breach  of  covenant  to  repair  by  the  lessee  of 
the  mortgaged  premises. 

Turner  I).  Walsh,  [1909]  2  K.  B.  484  ;  78  L.  J. 
[K.  B.  753  ;  100  L.  T.  832  ;  25  T.  L.  R.  605— 

C.  A. 
(b)  Goodwill. 

[No  i)aragi'aphs  in  this  vol.  of  tlie  Digest.] 

Xin.  MARRIED   WOMEN. 

[No  paragiaphs  in  tliis  vol.  of  the  Digest.] 

XIV.  PARTNERSHIP. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  PAYMENTS. 
See  No.  2,  supra. 


XVI.  POLICIES   OF  LIFE   ASSURANCE. 

See  No.  15,  infra  ;  BANKRUPTCY,  No.  l(i. 

XVII.  POWER  OF  SALE. 

7.  Equitable  Assignment  of  Part  of  Mortgage 
Debt  by  First  Mortgagees  to  Fourth  Mortgagees 
^Sale  by  First  Mortgagees  to  Fourth  Mort- 
gagees.]— First  mortgagees  declared  themselves 
trustees  for  F.  and  Sons  of  part  of  the  mortgage 
debt,  and  then  assigned  that  part  to  F.  and  Sons 
without  power  to  the  latter  to  give  receipts  for 
any  part  of  the  principal  and  interest  due  on  the 
security.  F.and  Sons  did  not  give  notice  of  the 
assignment  to  any  person  interested  in  the  equity 
of  redemption.  The  first  mortgagees  then,  in 
exercise  of  their  statutory  power,  sold  the 
premises  by  auction  to  F.  and  Sons  for  the  amount 
of  principal  and  interest  due  to  themselves. 

Held — that  the  sale  was  valid  and  that  the 
statutory  power  of  sale  was  not  put  an  end  to  by 
the  assignment. 

Flower  and  Sons,  Ld.  v.  Pritchard  and 
[Others,  53  Sol.  Jo.  178 — Joyce,  J. 

XVIII.  PRACTICE. 

8.  Foreclosure  Order  Nisi — Subsequent  A2}pH- 
cation  by  Judgment  Creditor  iclio  lias  Obtained 
Equitable  E-recution  to  be  Added  as  Defendant 
— Extending  Period  for  Redemption— Costs.] — 
Where  a  mortgagee  had  obtained  an  order  for 
foreclosure  nisi  against  a  comi)any,  a  judgment 
creditor  in  another  action  against  the  company 
obtained  the  appointment  of  a  receiver  by  way 
of  equitable  execution.  The  creditor  now  moved 
to  be  added  as  a  defendant  in  the  foreclosure 
action  and  to  have  further  time  to  redeem. 

Held — that  the  order  iji  Campbell  v.  Holijland 
(  (1877)  7  Ch.  D.  16G,  at  p.  168)  was  the  proper 
order  to  be  made  in  these  circumstances  ;  that  it 
would  be  contrary  to  the  practice  of  the  court  to 
extend  the  time  for  redemption  ;  and  that  the 
creditor  must  pay  the  plaintiff's  costs  of  the 
application. 

In  re  Parbola,  Ld.,  Blackburn  v.  Parbola, 

[Ld.,  [1909]  2  Ch.  437  ;  78  L.  J.  Ch.  782  ;  101 

L.  T.  382  ;  53  Sol.  Jo.  697— Warrington,  J. 

XIX.  PRIORITIES. 

(a)  General. 

9.  Assignment  for  Benefit  of  Creditors  — 
Priority  of  Registration  —  Precious  Equitable 
Mortgages — Coistruction  of  Deed — Yorkshire 
Registries  Act,  1884  (47  &  48  Vict.  c.  54),  s.  14.] 
— C.,  a  debtor,  assigned  by  deed  all  his  real  and 
personal  property  to  a  trustee  for  the  benefit  of 
his  creditors.  C.  had  previously  created  equit- 
able mortgages  of  freehold  land  in  favour  of 
the  defendants,  and  had  also  executed  a  legal 
mortgage  of  the  same  land  to  a  Bank.  When 
the  deed  of  assignment  was  registered  under  the 
Yorkshire  Registries  Act,  1884,  these  equitable 
mortgages  were  not  so  registered.  Subsequently 
the  Bank  sold  the  mortgaged  property  to  satisfy 
their   claim    and    had    a    balance   over.      The 
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X  IX.   Priorities — Continued. 
(luestion  was,  whether  the  trustee  could  chiiui 
this  balance  against  the  equitable  mortgagees  by 
priority  of  registration. 

Held — that  upon  the  proper  construction  of 
the  deed  of  assignment,  C.  conveyed  to  the 
trustee  only  such  interest  as  he  at  the  time 
possessed,  that  is,  the  land  subject  to  the  mort- 
gages, that  therefore  the  priority  of  the  deed  to 
the  eiiuitable  mortgages  was  of  no  consequence, 
and  that  the  trustee's  claim  must  be  postponed 
to  the  claims  of  the  eiiuitable  mortgagees. 

Jones  c.  Barker,  [11)09]  1  Ch.  321  ;  78  L.  J. 
[Ch.  167  ;  100  L.  T.  188— Warrington,  J. 

10.  Mortgage  to  Bank  to  Secure  Current 
Account  —  JS'otice  of  Sub.iequent  Mortgage  — 
Further  Adtance.i—TacJiing — Appropriation  of 
Payments.]— The  rule  in  Clayton's  Case  (1  Mer. 
572),  being  a  presumption  of  fact  and  not  a  rule 
of  law,  will  not  be  applied  where  it  is  contrary  to 
the  intention  of  the  parties.  Accordingly  it  will 
not  be  applied  for  the  purpose  of  putting  a  mort- 
gagee in  a  position  as  regards  priority  which  the 
parties  never  intended. 

Deeley  r.  Lloyd's  Bank,  Ld.,  53  Sol.  Jo.  399 — 

[Eve,  J. 

11.  Action — Defendant  Mortgagee  Successful— 
Contractual  Right  to  Costs— Discretion  of  Court 
—  General  CoJs  of  Action— Costs  of  Particular 
Defence— Invalid  Defence.'] — A  mortgagee  is 
entitled  to  the  general  costs  of  an  action  in 
which  he  successfully  asserts  his  priority  and  in 
which  he  is  guilty  of  no  misconduct,  and  the 
Court  has  no  discretion  to  deprive  him  of  such 
costs  ;  but  the  Court  may,  where  the  security 
is  deficient,  except  from  such  the  general  costs  of 
a  particular  issue  uj)on  which  the  mortgagee  has 
failed,  even  though  the  raising  of  such  issue  by 
the  mortgagee  was  perfectly  justified. 

Deeley  r.  Lloyd's  Bank,  Ld.,  53  Sol.  Jo.  419 

[—Eve,  J. 

(b)  Notice. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Possession  of  Title  Deeds. 

[No  para.^iuphs  in  this  vol.  of  the  Digest.] 

XX.  EECEIVEK. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXI.  REDEMPTION. 

(a)  Accounts  and  Costs. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Clogging. 

12.  Sale  of  Land— Part  of  Purchme  Money 
remaining  on  Mortgage — Option  to  Vendor  if  Covi- 
pany  Formed  of  Finding  One-Third  of  Capital — 
Additional  Payment  Stipulated  for  if  Option  not 
Giren— Clog— Penalty.]— The  plaintiff  agreed  to 
sell  an  estate  to  the  defendants  for  £51 ,086,  £5.000 
of  the  purchase-money  to  be  paid  in  cash  and  the 
balance  to  remain  on  mortgage  for  two  years. 
Clause  5  of  the  agreement  was  as  follows  :— "The 
purchasers  shall  give  the  vendor  the  option  of 


lindiiig  onc-thiid  of  tiie  capital  of  any  com- 
pany .  .  .  which  they  may  form  for  the  purpose 
of  developing  the  said  brine  land.  In  the  event 
of  their  failing  to  give  him  the  said  option  .  .  . 
within  a  period  of  two  years  from  the  comple- 
tion of  the  i)urcha.se  they  shall  pay  the  vendor 
the  sum  of  £5,000  over  and  above  the  mortgage 
debt  of  £46,086  and  interest."  The  jjurchasc 
was  completed  in  accordance  with  the  agreement 
on  September  2nd,  1907,  and  in  July,  1908,  a 
private  company  was  formed  for  the  purpose  of 
working  the  estate.  The  whole  of  the  capital 
— £100,000 — was  issued  anil  no  opportunity  was 
given  to  the  plaintiff  to  find  one-third,  but  in 
December,  1908,  he  was  informed  by  the  com- 
pany that  it  was  proposed  to  increase  its  cajiital 
10  £120,000  and  offering  him  "in  accordance 
with  the  terms  of  the  said  agreement"'  one-third 
of  that  amount,  viz.,  4,000  £10  shares.  The 
plaintiff  refused  this  offer  and  alleged  that 
under  the  agreement  he  was  entitled  to  an 
option  to  find  one-third  of  the  original  capital, 
and  not  having  had  such  option  he  claimed  the 
extra  £5,000  under  the  agreement. 

Held — that  the  offer  actually  made  to  the 
plaintiff  did  not  satisfy  the  option  to  which  he 
was  entitled  ;  that  the'  clause  in  the  agreement 
providing  for  payment  of  the  extra  £5,000 
formed  part  of  the  agreement  to  purchase  and 
was  not  a  clog  on  the  equity  of  redemption  ; 
that  the  £5.000was  not  intended  to  be  a  penalty 
but  a  hona  fide  alternative  ;  and  that  the  plaintiff' 
was  therefore  entitled  to  recover  the  £5,000. 

Decision  of  PickfoKl,  J.  (25  T.  L.  R.  766) 
affirmed. 

Davies  r.  Chamberlain  and  Another,  26 
[T.  L.  R.  138— C.  A. 

(c)  Consolidation. 
See  also  Bankruptcy,  No.  16. 

13.  Moi-tgage  in  Name  of  Trustee — Dijferod 
Mortgages  of  Different  Properties  by  D{fferrnt 
Mortgagors — Equities  of  Redemption  Axsigned  to 
Same  Per.^on.] — The  doctrine  of  consolidation 
does  not  apply  where  mortgages  of  two  different 
properties  have  been  made  by  different  mort- 
gagors, even  though  the  equitable  title  to  both 
such  properties  was  vested  in  one  only  of  the 
mortgagors,  and  even  though  such  mortgagor 
subsequently  takes  an  assignment  of  the  equity 
of  redemption  in  the  property  not  originally 
mortgaged  by  him. 

Sharp    r.   Rickakds,    [1909]    1    Ch.   109  ;    78 
[L.  J.  Ch.  29  ;  99  L.  T.  916— Neville,  J. 

XXII.  RESTRICTI'VE  COVENANTS. 

[No  paragraphs  in  this  vul.  uf  the  Digest.] 

XXIII.  SALE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIV.  SETTLED   LANDS. 

14.  Infant  Tenant  in  Tailiu  Remainder—Main- 
tenance—Order  of  Court— Di.^entailing  Deed  by 
way  of  Mortgage— Jurisdiction.]— The  Court  has 
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XXI Y.  Settled  Lands — Conflnucd. 

no  power  to  direct  a  disentailing  deed  by  way 

of  mortgage  of  the  estate  of  an  infant  tenant  in 

tail. 

In  re  Hamilton  ((1885)  31  Ch.  D.  291 ;  55  L.  J. 
Ch.  282  ;  53  L.  T.  840  ;  34  W.  R.  203— C.  A.) 
and  Cadman  v.  Cadman  ((1886)  33  Ch.  D.  397  ; 
55  L.  J.  Ch.  833  ;  55  L.  T.  569  ;  35  W.  K.  1  — 
C.  A.)  followed. 

In  re  Hambrough's  Estate,  Hambrough  v. 

[Hambrough,  [1909]  2  Ch.  620;  101  L.  T. 

521 ;  53  Sol.  Jo.  770— Warrington,  J. 

XXV.  SOLICITOE  MORTGAGEE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVI.  SURETY. 

See  Guarantee,  No.  2. 

XXVII.  TRANSFER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVIII.  TRUSTEES. 

15.  FoUcy  of  Lmurance — Baising  Money  to  Pay 
Off  a  Charge  for  Premiums  already  Incurred— 
Prescrration  of  Trust  Estate — Mortgage — Jur'is- 
diction.'l — M.  assigned,  inter  alia,  certain  policies 
of  insurance  to  his  wife  in  trust  for  herself  and 
infant  children,  and  at  the  time  of  the  assign- 
ment the  said  policies  were  subject  to  a  lien 
in  respect  of  premiums  and  interest  on  said 
premiums  which  had  been  paid  on  the  policies. 

Held — that  the  Court  had  power  to  sanction 
the  raising  by  the  wife  as  trustee  of  money 
by  mortgage  for  the  purpose  of  repaying  the 
money  due  to  the  bank  (who  had  the  lien) 
in  respect  of  money  already  advanced  by  them 
for  the  payment  of  past  premiums  on  the  policies 
of  insurance,  inasmuch  as  the  same  was  necessary 
for  the  preservation  of  the  trust  estate  and  was 
for  the  benefit  of  the  cestuis  que  trustent. 

Moore   r.  Ulster  Bank,  43  I.  L.  T.  136— 
[Meredith,  M.R.,  Ireland. 


MORTMAIN   ACTS. 

Sec  Charities  ;  Eeal  Property. 


MOTOR  CARS. 

See  Street  Traffic,  II. 

See  also  Metropolis,  No.  13  ;   Negli- 
gence, Nos.  11,  12,  13,  14. 


MUNICIPAL     CORPORA- 
TIONS. 

Si-e  Local  Government. 


MUSIC  HALLS. 

See     Theatres,    Music    Halls    and 
Shows. 


MUSICAL  COPYRIGHT. 

See   Copyright    and    Literary    Pro- 
perty. 


NAME. 

See  Wills. 


NATAL. 

See  Dependencies  and  Colonies. 

NATURALISATION     AND 
DENIZATION. 

See  Aliens. 


NAVIGABLE   WATERS. 


See  Waters  and  Watercourses. 


NAVIGATION. 

iSt'c  Shipping  and  Navigation. 


NAVY. 

See  Royal  Forces. 


NEGLIGENCE. 

I.  Contractors  and  Sub-contrac- 
tors      

[No  paragraphs  in  this  vol.  of  tlio  Digest.] 

II.  Contributory  Negligence 

III.  Dangerous  Employment  . 

IV.  Defective  Plant,  etc. 

[No  paragraphs  iu  tliis  vol.  of  the  Digest.] 

V.  Local  Authorities     . 
VI.  Licensees  and  Visitors    . 
VII.  Lord  Campbell's  Act 

[No  paragra]ihs  in  this  vol.  of  the  Digest.) 

VIII.  Onus  of  Proof    .        .        .        . 

|No  paragraphs  in  tliis  vol.  of  the  Digest.] 
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Negligence — Coufiiiiicd.  col. 

IX.  Proximate  Cause        .        .        .    438 

X.  Railway  Management       .        .    439 

XI.  Trespassers         ....    439 

XII.  Vehicles— Owners  AND  Ukivers    441 

XIII.  Miscellaneous    ....    442 

See  also  Animals,  No.  12;  Education, 
Nos.  3,  4  ;  Master  and  Servant, 
No.  27  ;  Pleading,  Nos.  4,  5  ;  Ship- 
ping, Nos.  24,  50  ;  TRAMWAYS, 
No.  .")  :  Waters.  No.  1. 

I.  CONTRACTORS  AND  SUB-CONTRACTORS. 

[Xo  paragraplis  in  this  vol.  of  tlie  Digest.] 

I.  CONTRIBUTORY  NEGLIGENCE. 


See  uIho  Ani.mals,  Nos.  U),  1; 
No.  4. 


Pleading, 


1.  Dangerous  Article — Duty  to  take  Precau- 
tions—  Gas  Explosion.'] — In  the  case  of  articles 
dangerous  in  themselves,  such  as  loaded  firearms, 
poisons,  explosives,  and  other  things  ejusdem 
(/e/icris,  there  is  a  peculiar  duty  to  take  pre- 
caution imposed  upon  those  who  send  forth  or 
instal  such  articles  when  it  is  necessarily  the 
case  that  other  parties  will  come  within  their 
proximity.  Tlie  duty  being  to  take  precaution, 
it  is  no  excuse  to  say  that  an  accident  would  not 
have  happened  unless  some  other  agency  than 
that  of  the  defendant  had  intermeddled  with  the 
matter.  On  the  other  hand,  if  the  proximate 
cause  of  the  accident  is  not  the  negligence  of  the 
defendant  but  the  conscious  act  of  volition  of 
another,  the  defendant  is  not  liable,  for  against 
such  conscious  act  of  volition  no  precaution  can 
really  avail. 

Dominion  Natural  Gas  Co.,  Ld.  c.  Collins  ; 

[Same  r.  Perkins  and  Others,  [1909]  A.  C. 

()40  ;  101  L.  T.  3.VJ  ;  2.5  T.  L.  li.  831— P. C. 

2.  Child  of  Four  and  a  Half  Years  Bun  Over 
hi/  Tranncaij  Car — Failure  of  C/iild  to  Look  Out 
Before  Crossing  Street.'] — A  child  of  four  and  a 
half  years  of  age  was  knocked  down  and  run  over 
by  a  tramway  car  and  sustained  serious  injury. 
In  an  action  against  the  tramway  company  it 
was  proved  that  the  child  suddenly  left  the  foot- 
pavement  and  hurried  across  the  street  in  front 
of  the  car,  and  that  while  he  was  doing  so, 
instead  of  looking  to  see  whether  the  street  was 
clear,  he  was  examining  a  bag  of  nuts  which  he 
had  just  bought  and  was  carrying. 

Held — that  the  child  was  guilty  of  contribu- 
tory negligence. 

Cass  v.  Edinburgh  and  District  Tramways 
[Co.,  Ld.,  [1909]  S.  C.  1068  ;  40  So.  L.  R.  734 

— Ct.  of  Sess. 

III.  DANGEROUS   EMPLOYMENT. 

Sec  \o.   I,  siiimi. 

IV.  DEFECTIVE    PLANT,    etc. 

[No  iiaragraiihs  in  this  vol.  ot  thf  Digest.] 


V.  LOCAL  AUTHORITIES. 

3.  Jlighicag — Bepair — Whole  Width  of  Sur- 
face of  Boad  Metalled  at  Once — Death  if  Horse 
from.  Orer-Fxertioii  in  Pulling  Load  oier  Boad 
— Negligence  of  Local  Authoritg — Consequeiue  of 
Xegligeuce.] — In  an  action  Ijrought  to  recover 
damages  for  the  death  of  liis  liorsc,  which  had 
died  from  over-exertion  in  pulling  a  wagon  over 
loose  stones  laid  by  the  defendants  on  a  highway 
in  the  course  of  repairing  it,  the  plaintiff  alleged 
negligence  on  the  defendants'  part,  especially  in 
that  an  excessive  thickness  of  stone  was  laid 
over  the  whole  of  the  surface  of  the  road  at  one 
time.     The  jury  found  for  the  plaintiff. 

Held — that  although  it  was  negligence  on  the 
part  of  the  local  authority  to  cover  the  whole 
width  of  the  roadway  with  stone  to  the  depth  of 
some  live  inches  before  any  i)art  had  been  roUeil 
in,  nevertheless  the  servant  of  the  plaintili'  had 
elected  to  run  the  risk  to  his  horse  arising  from 
taking  it  with  the  load  he  had  across  the  loose 
metal,  and  there  being  no  evidence  that  the 
accident  was  tiie  direct  and  natural  consequence 
of  the  defendants'  negligence,  they  were  entitled 
to  judgment. 

Judgment  of  Lord  Alverstone.  C.J..  in  Div.  Ct. 
(99  L.  T.  847  :  72  J.  P.  .".26  ;  7  L.  G.  R.  60) 
approved. 

Torrance     /•.      Ilfokd 

[Council,  73  .J.  P.  22.j 

Sol.  .Jo.  301  ; 


Urban     District 

2')  'V.  Jj.  U.  355  ;  53 

7  L.  (i.  il.  .->54— C.  A. 


YI.  LICENSEES  AND  VISITORS. 

4.  Dangerous  Premises — Unlightcd  Staircase 
in  Flat — Obligation  of  Landlord  to  Light  Stair- 
case— Injurg  to  Person  Delircring  Goods  to 
Tenant — Liahilitg  of  Landlord.  ] — By  a  contract 
between  the  ov,-ner  of  a  block  of  flats  and  his 
tenants,  the  former  agreed  to  light  the  staircases 
on  the  premises  when  it  was  necessary.  The 
plaintiff,  who  was  delivering  goods  to  one  of  the 
tenants  of  the  fiats,  having  been  injured  in  going 
down  one  of  the  staircases  which  was  not  lightetl, 
sued  the  owner  of  the  flats  to  recover  damages. 

Held — that  there  was  no  invitation  to  the 
plaintiff  by  the  defendant  to  use  the  staircase, 
which  the  plaintiff  could  see  was  quite  dark, 
and,  therefore,  that  the  defendant  was  not 
liable. 

Lewis  v.  Ronald,  101  L.  T.  534  ;  26  T.  L.  R. 
[30  ;  .'■)4  Sol.  Jo.  32— Div.  Ct. 

Vri.  LORD  CAMPBELL'S  ACT. 

[No  paragraphs  In  this  vol.  ot  the  Digest.] 

VIII.  ONUS  OF  PROOF. 

[No  paragraphs  in  this  vol.  ol'  the  Digest.] 

IX.  PROXIMATE  CAUSE. 

5.  Banhcr — Forged  Che-pie — Forgery  of  Cus- 
tomer s  Signature  —  Customer's  Xcgligcnce — 
L'stoj)/iel.]—A  P.ank  is  liable  to  refund  moneys 
{laid  upon  forged  clieipies  unless  it  can  be  shown 
that  the  moneys  were  paiil  in  cousei|uenceof  the 
customer's    negligence    immediately    connected 


439 


NEGLIGENCE. 


440 


IX.  Proximate  Cause— Continued. 

with  the  transaction,  which  negligence  was  the 

proximate  cause  of  the  loss. 

Kepitigalla     Rubber     Estates,     Ld.     r. 

rXATIONAL    BAXK    OF    IXDIA.    Ld.,  [1909]    2 

K.  B.  1010  :  78  L.  J.  K.  B.  904  ;  100  L.  T. 

516;  25  T,  L.  R.  402;  53  Sol.  Jo.  377;  14 

Com.  Cas.  IIG  ;  16  Manson,  234— Bray,  J. 

X.  RAILWAY  MANAGEMENT. 

6.  '•  I>i  ritat'ion  to  Alight "' — Train  Oi'erxhooting 
Plutform — Paxitenger  AUgliting  before  Warning 
could  be  Given — Evidence  of  Xegligenee.'] — The 
plaintiff,  a  season  ticket  holder,  was  travelling 
by  train  from  B.  to  P.  on  a  dark  and  foggy  night. 
At  P.  the  train  overshot  the  platform  by  about 
130  yards  and  then  drew  up.  The  engine-driver 
sounded  his  whistle  and  sent  the  fireman  back 
to  see  that  none  of  the  passengers  alighted,  but 
before  the  fireman  had  time  to  give  this  warning 
the  plaintiff  alighted  and  in  doing  so  was 
injured.  In  an  action  for  damages  for  injuries 
sustained  on  account  of  the  alleged  negligence  of 
the  defendant  railway  company  : — 

Held — that  there  was  no  evidence  of  negli- 
gence to  go  to  the  jury. 

AXTHONY  V.  MiDLANf)  Ry.  Co.,  100  L.  T.  117  ; 
[25  T.  L.  R.  98— Div.  Ct. 

7.  Injuries  Caused  by  Alleged,  Servant  of 
Railway  Company  —  Actual  Employment  — 
Findings  of  Jury.] — In  this  action  against  a 
"tube  "  railway  company  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiffs, 
caused  by  the  fall  of  T.,  alleged  to  be  in  the 
defendants'  employment,  from  the  top  of  a  lift 
shaft  and  through  the  roof  of  the  ascending  lift, 
the  following  questions  were  left  to  the  jury  : — 
(1)  Was  T.  at  the  time  of  the  accident  in  the 
actual  employment  of  the  defendants  and  was 
he  guilty  of  negligence  in  opening  the  doors  of 
the  lift  ?  (2)  Did  T.  commit  suicide,  and,  if  so, 
had  the  defendants  provided  proper  appliances 
for  working  the  doors  of  the  lift  ?  (3)  What 
were  the  damages  ?  The  jury  found  that  T.  was 
in  the  actual  employment  of  the  defendants  at 
the  time  of  the  accident ;  that  there  was  no 
evidence  that  T.  was  guilty  of  negligence  ;  that 
T.  did  not  commit  suicide  ;  and  that  the  defen- 
dants had  not  supplied  reasonably  safe  appliances 
for  the  doors  of  the  lift.  The  jury  assessed  the 
damages  at  £950. 

Held  by  Lawrence,  J. — that  the  answer  as  to 
the  actual  employment  of  T.,  besides  being 
against  tlie  weight  of  evidence,  was  made 
unnecessary  by  the  answer  that  there  was  no 
evidence  of  negligence  on  the  part  of  T. ;  that 
the  negative  answer  as  to  suicide  disposed  of 
the  whole  of  the  second  question ;  and  that 
judgment  must  be  entered  for  the   defendants. 

On  appeal,  decision  of  Lawrence,  J.,  reversed 
and  judgment  entered  for  plaintiffs. 
Macauley  r.  Great  Northern,  Piccadilly 

[and  Brompton  Ry.  Co.,  Times,  April  30th, 

1909— C.  A. 

XI.  TRESPASSERS. 

8.  Defective  Fence—  Infant  Trespasser  — 
Railway     Company —  Turntable —  Dangerous 


Machine.] — A  railway  company  maintained  a 
siding  and  a  turntable  on  a  piece  of  ground 
adjacent  to  a  public  road  which  crossed  their 
line  by  a  bridge.  This  piece  of  ground  was 
approached  from  the  road  by  a  gate,  which  was 
kept  locked,  and  was  separated  from  the  road 
leading  to  the  bridge  by  a  hedge  in  which  there 
was  a  gap  large  enough  for  a  child  to  get  through, 
and  there  was  a  track,  more  or  less  defined, 
leading  from  the  gap  to  the  turntable.  Some 
young  boys  obtained  access  to  the  turntable  by 
coming  through  the  gap,  as  was  alleged,  and  set 
the  turntable  in  motion,  whereby  one  of  them 
received  serious  injuries,  for  which  he  claimed 
damages.  There  was  evidence  that  on  at  least 
one  previous  occasion  a  man  in  the  employment 
of  the  company  had  seen  boys  playing  on  the 
turntable,  and  that  they,  ran  away  at  his 
approach. 

Held— that  though  the  defective  condition  of 
the  hedge  was  not  the  effective  cause  of  the 
accident,  yet  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  company  to  go  to  a  jury 

Decision  of  the  Court  of  Appeal  in  Ireland 
(  [1908]  2  I.  R.  242)  reversed. 

Judgment  of  the  King's  Bench  Division 
restored. 

Cooke    v.  Midland    Great    Western    Ky. 

[of    Ireland,    [1909]  A.  C.  229;    [1909]  2 

I.  It.  499  ;  78  L.  J.  P.  C.  76  ;   100  L.  T.  626  ;  25 

T.  L.  K.  37.5-  H.  L. 

9.  Unfenced  Quarry  in  Private  Ground  — 
Accident  to  Child — TrespassI] — A  father  brought 
an  action  against  the  owners  of  a  piece  of  ground 
for  damages  for  the  death  of  his  son,  aged  six 
years,  who  was  drewned  through  falling  into  a 
disused  (juarry  situated  therein.  To  reach  the 
quarry  the  child  had  trespassed,  first,  through  a 
broken  fence  on  to  a  waste  piece  of  land  (on 
which  children  were  in  the  habit  of  playing), 
which  belonged  to  another  proprietor,  and 
thence  through  a  hole  in  another  fence  on  to 
the  defenders'  property. 

Held — that  the  defenders  were  not  liable,  in 
respect  that  they  were  not  bound  to  fence  the 
quarry. 

Holland  v.   District  Committee    op   the 

[Middle   Ward   of  Lanarkshire,  [1909] 

S.  C.  1 142  ;  46  Sc.  L.  R.  758— Ct.  of  Sess. 

10.  Isolation  Hospital — Separated  from  Ad- 
joining Land  by   Wire  Fence — Child   Crawling 

under  Fence — Child  Catching  Disea.^e — Eridence 
of  Xegligence.'] — An  isolation  hospital  had  been 
erected,  owing  to  an  outbreak  of  diphtheria,  on 
land  adjoining  the  house  in  which  plaintiff  lived 
with  his  family.  One  of  the  plaintiff's  children, 
aged  seven,  caught  diphtheria.  J^'our  days 
previously  she  had  crawled  under  the  wire  fence 
separating  the  hospital  from  the  plaintiff's  land 
and  bad  approached  the  hospital  where  the 
infected  children  and  nurses  were.  She  had 
also  played  with  a  kitten  which  had  lived  at  the 
hospital. 

Held — that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendants  to  go  to  the 
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XI.  Trespassers — Continurri. 

jury,  as  the  child  might  have  caught  the  disease 

in  many  different  ways. 

8HERWELL     r.     Alton      Urban      Distkict 
[Council,  25  T.  L.  R.  417— Ridley,  J. 

XII.  VEHICLES— OWNERS  AND  DRIVERS. 

11.  Motor-Onnilhun  Overhungiiuj  Footjxith  — 
Damaijv  to  iMinp-poxi  on  Footjxith  —  Prima  facie 
Eridence  of  Xeglhifnce  -  liitrdrn  of  Proof.'] — If 
a  motor-omnibus,  chily  liceiisid  and  constructed 
according  to  the  leiiuiremcnts  of  the  police, 
whilst  travelling  u{)on  a  roadway  during  day- 
light does  damage  to  a  fixed  structure  upon  a 
footway,  such  as  a  lamj)-post,  by  a  part  of  the 
omnibus  overhanging  the  footway,  the  fact  of 
the  collision  is  yz/'/wa/r/cid?  evidence  of  negligence 
on  the  part  of  the  tlriver  of  the  motor-omnibus. 
To  displace  such  evidence  it  must  be  shown 
that  tiie  driver  was  at  the  time  using  reasonable 
care  in  driving  the  omnibus,  and  that  the  collision 
occurred  notwithstanding  such  care. 

Barnes  Urban  District  Council  c.  London 

[General  Omnibus  Co.,  100  L.  T.  11.5  ;  73 

J.  P.  68  ;  7  L.  Ct.  R.  359— Di v.  Ct. 

12.  Dcunaye  to  Standard  Lamp  on  Footpath 
hi/  Mofor-Oixnibus — Skidding  of  Omnibns.] — A 
standard  lamp  erected  on  the  footpath  in  front  of 
the  plaintiff's  piemises  was  damaged  by  a  motor- 
omnibus  of  the  defendants  colliding  with  it. 
The  centre  of  the  standard  was  14J  inches  from 
the  edge  of  the  kerb,,  and  it  was  struck  at  a 
height  of  8  feet  from  the  ground,  the  standard 
being  broken  at  a  height  of  5  feet  6  inches  from 
the  ground.  The  deputy  county  court  judge 
nonsuited  the  plaintiff's  upon  the  grounds 
(1)  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants,  and  (2)  even  if 
there  was  such  negligence  the  plaintiffs  were  not 
entitled  to  recover,  as  they  had  not  shown  any 
right  to  erect  the  standard  on  the  footpath. 

Held — that  the  defendants  were  not  entitled 
to  raise  the  second  point,  and  that  the  fact  that 
a  vehicle  which  in  ordinary  circumstances  cou- 
lined  itself  to  the  roadway  had  knocked  down  a 
permanent  structure  on  the  pavement  was  evi- 
dence upon  which  the  jurj'  might  come  to  the 
conclusion  tliat  there  was  negligence  on  the  part 
of  the  driver  of  the  vehicle  ;  and  that  the  case 
must  go  back  for  a  new  trial. 

Isaac  Walton  &  Co.   »•.  Vanguard  Motor- 

[Bus  Co.,  72  J.  P.  505  ;  25  T.  L.  R.  13  ;  53 

Sol.  Jo.  82  ;   7  L.  G.  R.  3411— Div.  Ct. 

13.  Pei-Konal  Injury  In/  Skidding  of  Motor- 
omiiibn.i — Siiisance.] — The  plaintiff  stepped  out 
into  the  road  in  front  of  a  motor-omnibus 
belonging  to  the  defendants,  whereupon  the 
driver,  to  avoid  nmning  over  tlie  plaintiff, 
steered  to  his  off-side,  released  the  clutch,  appliecl 
the  l)rakes,  and  locked  the  back  wiieels,  witli  the 
result  that  the  omnibus  skidded  and  in  doing  so 
struck  the  plaintiff  and  injured  him.  At  the 
trial  of  an  action  brought  by  the  plaintiff 
against  the  defcniants  to  recover  damages,  the 


judge  left  to  the  jury  the  question  as  to  whether 
the  driver  was  negligent,  and  the  further  ques- 
tion as  to  whether  the  defendants  had  placed  a 
nuisance  on  the  highway,  the  omnibus  liaving 
skidded  and  being  liable  to  skid  and  cause 
injury  without  any  negligence  on  the  part  of  the 
driver.  The  jury  found  that  there  had  been  no 
negligence  on  the  part  of  the  driver,  and  dis- 
agreed upon  the  question  of  nuisance. 

Held — that  upon  these  findings  judgment 
should  be  entered  for  the  defendants,  and  that 
tlie  question  of  nuisance  should  not  have  been 
left  to  the  jurj-  at  all. 

Decision  of  Div.  Ct.  (100  L.  T.  409  ;  73  .J.  P. 
283  ;  25  T.  L.  R.  429)  affirmed. 

Parker  v.  London  General  Omnibus  Co.. 

[Ld.,  IOI  L.  T.  623  ;  26  T.  L.  R.  18  ;  53  Sol.  Jo. 

867;  7  L.  G.  R.  1111— C.  A. 

14.  M<itor-0)iniibiiA~Scnt  Out  on  (Irrasg  llond 
—  Personallnjury  by  Skidding  if  Motor-Omnibus 
— iS'uisance.']  -  Where  an  accident  happens  to  a 
passenger  owing  to  a  niutor-omnibus  skidding 
the  mere  fact  that  the  pioprietor  of  the  motor- 
omnibus  places  it  on  the  road  to  ply  for  jmssenger? 
knowing  that  all  such  vehicles  have  a  tendency 
to  skid  when  the  road  is  in  a  greasy  or  slippery 
condition  is  not  evidence  of  negligence  or  ot 
nuisance. 

Decision  of  Div.  Ct.  (100  L.  T.  301  ;  73  J.  P, 
170;   53  Sol.  Jo.  287)  reversed  (Bucklef,  L.J., 

dissenting). 

Wing  r.  London  General  Omnibus  Co.,  Ld., 

[1909]  2  K.  B.  6.52  ;  78  L.  J.  K.  B.  1063  ;  101 

L.  T.  411  ;  73  J.  P.  429  ;  25  T.  L.  R.  729  ;  53 

Sol.  Jo.  713  ;  7  L.  G.  R.  1093— C.  A. 

16.  Fire  Engine — Di'ty  of  Driver.] — There  is 
no  Act  of  Parliament  and  no  law  which  relieves 
the  drivers  of  fire  engines  of  the  duty  to  take 
every  possible  step  to  avoid  running  over  pas- 
sengers in  the  road,  even  though  such  passengers 
have  failed  to  take  notice  of  the  warning  bell  or 
have  become  flurried. 

Scudder  r.  London  County  Council,  Time.i. 
[July  1.5th.  1909— C.  A. 

XIII.  MISCELLANEOUS. 

16.  Hospital  —  Patient  —  Pergonal  Injury  — 
Surgical  Operation — Xegligrnce  of  Profe.mo7Uil 
Staff — Liability  of  Ilottpifnl  Authority.] — A 
hospital  authority  is  not  liable  in  damages  to  a 
non-paying  patient  for  the  negligence  of  its  pro- 
fessional staff  in  matters  of  professional  skill, 
provided  that  it  has  used  reasonable  care  in 
selecting  a  competent  staff  and  has  furnished 
the  staff  with  proper  apparatus  and  appliances. 

Decision  of  Div.  Ct.  (25  T.  L.  R.  468)  altiimed. 

HiLLYER     r.    (JOVERNORS     OF     ST.     BARTHOLO- 

[mew's  Hospital,  [1909]  2  K.  B.  820  ;   78 

L.  J.  K.   B.  958;  101   L.  T.  368  ;  25  T.  L.  R. 

762  ;  53  Sol.  Jo.   714  ;    nub  nom.  HiLLYER  r. 

London  Corporation,  73  J.  P.  501— C.  A. 
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NEGOTIABLE    INSTRU- 
MENTS. 

St'e  Bills  of  Exchange,  etc. 


NUISANCE.  444 

NOTICE   OF   DISHONOUR. 

See  Bills  of  Exchange. 


NEWFOUNDLAND. 

See  Dependencies  and  Colonies. 

NEW    SOUTH    WALES. 

See  Dependencies  and  Colonies. 


NOTICE    TO    QUIT. 

See  Landlord  and  Tenant. 


NEWSPAPERS. 

See  Criminal    Law 
AND  Printing. 


Libel  ;     Press 


NEW    ZEALAND. 

See  Dependencies  and  Colonies. 


NOVATION. 

See  Contract. 


NUISANCE. 

L  What  amounts  to  . 

IL  Remedies. 

(a)  Indictment      .         .         .         . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  When  Action  lies    . 

[Ko  paragraph.'!  in  this  toI.  of  the  Dicest.! 

(c)  Damages  .         .         .         . 
[No  paragraphs  In  this  voK  of  the  Digest.] 

(rf)  Injunction      .         .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 


NEXT   OF    KIN. 

See  Descent  and  Distribution. 

NON    COMPOS    PERSON. 

See  Lunatics. 


NOTARIES. 

See  also  Evidence,  No.  9. 

1.  Appointment  -in  Colony  —  Convenience  oj 
Puhlic — Conitideration  as  to  Numherof  Notaries.'] 
— Great  weight  is  to  be  attached  to  the  views  of 
notarial  societies,  but  in  spite  of  opposition  by 
the  Society  of  Notaries  for  the  State  of  Victoria 
a  faculty  was  issued  on  unusually  influential 
evidence  as  to  the  insufficiency  of  notaries  for 
the  appointment  of  the  applicant  as  a  notary 
for  Melbourne.  In  the  future  any  application 
for  appointment  as  a  notary  for  Melbourne  will 
not  be  encouraged  (unless  such  application  is 
very  strongly  supported)  if  the  effect  of  grant- 
ing it  would  be  to  add  to  the  number  of  notaries 
in  Melbourne. 

Fay  r.  The  Society  of  Notaries  for  the 

[State    of    Victoria,    [1909]    P.   15 ;    25 

T.  L.  R.  92— Sir  L.  Dibdin. 
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See  also  Highways,  No.  19  ;  Metro- 
polis, No.  8  :  Negligence,  Nos.  13, 
14. 

I.  WHAT  AMOUNTS   TO. 

1.  Noise — Children   in  Nursing  Cliaritij.] 

Held,  oh  the  evidence — that  the  use  of  a  house 
as  a  day-nursing  charity  did  not  by  the  crying 
of  the  children  therein  amount  to  an  actionable 
nuisance. 

Se.mhle,  an  action  might  lie  if  in  such  an 
institution  the  children  were  neglected  by  the 
nurse  and  allowed  to  cry  as  much  as  they 
liked. 

MOY  V.  Stoop,  25  T.  L.  R.  262— Channel),  J. 

2.  Sewage  —  Oyster  Layings — Discliar ge  of 
Untreated  Seivage  into  Tidal  JVaters — Nuisance 
—  Common  Laiv  or  Prescriptive  Right  to  Pis- 
charge  Sewage.] — Untreated  sewage  was  dis- 
charged by  a  corporation  into  tidal  waters  so  as 
to  pollute  the  plaintiff's  oyster-beds. 

Held — that  the  corporation  had  neither  a 
common  law  right  nor  a  prescriptive  right  to 
discharge  sewage  into  the  sea  so  as  to  cause  a 
nuisance,  and  that  an  injunction  with  an  inquiry 
as  to  damages  must  be  granted. 

Hoiart  v.  Southend -on-Sea  Corjwration  ((1906) 
75  L.  J.  K.  B.  305  :  70  J.  P.  192  ;  54  W.  R.  454  ; 
94  L.  T.  337 ;  22  T.  L.  R.  307,  530  ;  4  L.  G.  R. 
757 — Buckley,  J.)  and  Foster  v.  Warhlington 
Urban  District  Cou?icil  (  [1906 J  1  K.  B.  648  ; 
75  L.  J.  K.  B.  574  ;  70  J.  P.  238  ;  54  W.  R.  575  ; 


445 


NUISANCE. 


446 


I.  What  Amounts  to — Conthnird. 

94  L.  T.  87(5  ;  22  T.  L.  R.  421  ;  4   I..  G.  R.  TS.")— 

C.  A.)  followed. 

Held  further —  that  scicntitic  troatinont 
would  lessen  the  risk  of  coiitaminalion,  and  that 
the  effluent  niiglit  be  discharged  so  as  not  to  pass 
over  the  beds  ;  but  that  if  it  could  be  neither 
sufficiently  purified  nor  so  discharged  as  to 
obviate  damage  to  the  beds,  tlie  corporation  must 
discharge  its  sewage  elsewhere. 

Owen  r.  Faversham  Corporation,  72  J.  P, 

[404— Eve,  J. 

On  appeal,  held  that  Fo.iter  v.  WarhVnigton 
Urban  Jihtrict  Council  {si/prti)  was  binding  on 
the  Court.  Decision  of  Eve.  J.,  affirmed.  73 
J.  P.  33— C.  A. 

3.  Mofor-Oinnihtix~SliUl(Jin(i — SliUlduKj  dneto 
Sudden  Umpri/fnc;/.] — Tiie  skidding  of  a  motor- 
omnibus  upon  a  greasy  road,  where  there  is  no 
negligence  on  the  part  of  the  driver  and  tlie 
skidding  is  due  to  the  precautions  taken  by  the 
driver  to  bring  the  vehicle  to  a  sudden  stop  in 
order  to  avoitl  an  accident,  is  no  evidence  that 
the  particular  vt.'hicle  is  a  nuisance  for  the 
placing  of  which  on  the  highway  the  owners  are 
liable  if  damage  ensues. 

Decision  of  Div.  Ct.  (100  L.  T.  40{t  ;  73  J.  P. 
283  ;  2.5  'i'.  L.  R.  429)  affirmed. 

Parker  c.  London  General  Omnibus  Co.. 
[101  L.  T.  623  ;    26  T.  L.  R.  18;    o3  Sol  Jo. 
867:  7  L.  G.  R.  1111— C.  A. 
See  S.  C.  under  Negligence,  No.  13. 

4.  Omnibus — Motor-Omnibus  —  Damage  to 
Lamp-post — Shidding  —  No  Eddence  of  Negli- 
gence.^— In  an  action  to  recover  damages  for  an 
injury  done  to  a  standard  lamp  erected  on  the 
pavement  by  a  motor-omnibus  skidding  into  it 
on  a  day  when  the  roads  were  greasy,  the  county 
court  judge  found  that  the  omnibus  in  question 
was  dul}-  licensed,  that  the  driver  was  guilty  of 
no  personal  negligence,  that  it  was  a  well-known 
fact  that  in  certain  conditions  motor-omnibuses 
were  liable  to  skid,  and  that  when  they  did  so  it 
was  impossible  to  control  them  ;  and  he  held 
that  in  these  circumstances  the  defendants  were 
liable  for  placing  a  nuisance  on,  and  for  negli- 
gently using,  the  highway  ;  he  accordingly  gave 
judgment  for  the  plaintiff. 

Held  (dismissing  the  appeal) — that  in  view  of 
the  findings  of  fact  of  the  county  court  judge, 
the  Court  could  not  interfere. 

Gibbons    r.   Vanguard  Motor  Bus  Co.,    72 

[J.  P.  50.5  ;   25  T.  L.  R.  13;    53   Sol.  Jo.  82  ; 

7  L.  G.  R.  349— Div.  Ct. 

b.  Motor-Omnibus  —  Skidding — Sent  Out  on 
Greasij  Boad.] — AV'here  an  accident  happens  to 
a  passenger  owing  to  a  motor-omnibus  skidding, 
the  mere  fact  that  the  proprietor  of  the  motor- 
omnibus  places  it  on  the  road  to  ply  for  passengers 
knowing  that  all  such  vehicles  have  a  tendency 
to  skid  when  the  road  is  in  a  greasy  or  slippery 
condition,  is  net  evidence  of  negligence  or  of 
nuisance. 


Decision  of  Div.  Ct.  (100  L.  T.  301  ;  73  J.  P. 
170;    53  Sol.  Jo.  28/)  reversed  (Buckley,   L.J., 

dissenting). 

Wing  r.  London  (Jeneral  0.mnibus  Co.,  Ld., 

[[19(19]  2  K.  B.  752  ;  78  L.  J.  K.  B.  1063  :  101 

L.  T.  411  ;  73  J.  P.  429  ;  25  T.  L.  R.  729  ;  53 

Sol.  Jo.  713  ;  7  L.  (i.  R.  1093— C.  A. 

6.  •' 6* //>«.<(/»•«"  Trade — Adrertisemeiif  Jfoard- 
ing — Breach  of  Covenant  not  to  Erect  Jiuildiug 
for  the  Purposes  of  Offensice  Trade.'] — Where 
land  was  sold  as  a  building  estate,  subject  to 
restrictive  covenants,  one  of  which  was  a 
covenant  not  to  erect  any  building  for  the 
purpose  of  carrying  on  anj'  noisome,  offensive, 
or  dangerous  trade  or  calling  : 

Held  (Fletcher  Moulton,  L.J.,  dissenting) — 
that  the  erection  of  an  advertisement  hoarding 
was  a  breach  of  the  covenant. 

Nussey    r.  Provincial    Bill    Posting    Co. 

[and  Eddison.  [1909]  1   Ch.   734  ;  78  L.  J. 

Ch.  .'.39  :  l(tO  T;.  T.  (;S7  ;  25  T.  L.  R.  489  ;  53 

Sol.  Jo.  418— C.  A. 

II.  REMEDIES. 

(a)  Indictment. 

[No  paragraphs  in  (liis  \ol.  of  the  Digest,] 

(b)  When  Action  Lies. 
(No  paragraphs  in  this  vol.  of  tlip  Digest.] 

(c)  Damages. 
[No  parapraph.s  in  this  vol.  of  the  Digest.] 

(d)  Injunction. 
[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


NULLITY   OF   MARRIAGE. 

See  Husband  and  Wife. 


OATHS        AND        AFFIRMA- 
TIONS. 

See  Criminal  Law  ;  Evidence  ;  Prac- 
tice and  Procedure. 


OBSCENE   BOOKS. 

See  Criminal  Law  and  PRocEDuft:. 


OBSTRUCTING   JUSTICE. 

See  Criminal  Law  and  I'HitcKin  he. 

OFFICIAL      SECRETS     ACT, 
1889. 

See  Criminal  Law  and  Procedure. 
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PARTITION. 
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OMNIBUSES. 

See  Negligence;   Street  Traffic. 


ONTARIO. 

See  Dependencies  and  Colonies. 


OPEN    SPACES    AND    RE- 
CREATION   GROUNDS. 

See  Commons  ;  Street  Traffic,  No.  12. 


OVERSEERS. 

See  Poor  Law. 


OYSTERS. 

See  Fisheries. 


PARENT   AND   CHILD. 

See  Bastardy  ;  Infants. 


PARISH. 


See     Ecclesiastical     Law  ; 
Government. 


Local 


PARISH   COUNCILS. 

See  Local  Government. 


PARKS. 


See  Open  Spaces. 


PARLIAMENT. 

See  also  Criminal  Law,  No.  40. 

Parliamentarii  Paper — Lihel — Liahiliti/  of 
Person  Publishinc/  Extract  from  Blue-hool< — 
Fair  Comment  —  Privile/fe  —  Parliamentary 
Paper.'i  Aet,  1840  j[;5  &  4  Vict.  e.  9),  .?.  3.]— Any 
person  who  bono  fide  and  witliout  malice 
publishes  an  extract  from  or  an  abstract  of  a 


Parliamentary  paper  is  protected  by  sect.  3  of 
the  Parliamentary  Papers  Act,  1840,  against  an 
action  of  libel  brought  in  respect  of  a  statement 
contained  in  such  extract  or  abstract. 

Mangena  r.  Wright,  [1909]  2  K.  B.  9.')8  ;  78 

[L.  J.  K.  B.  879  ;  100  L.  T.  960  ;  2.5  T.  L.  R. 

.534  ;  53  Sol.  Jo.  485— Phillimore,  J. 


PARTICULARS. 

See  Auctions  ;  County  Courts  ; 
Pleading  ;  Practice  and  Pro- 
cedure ;  Sale  of  Land. 


PARTITION. 

1.  Partition  Action — Practice — Certificate — 
Description  of  Estate  of  Married  Woman.'] — 
In  a  partition  action  where  a  married  woman  is 
found  by  certificate  to  be  entitled  to  any  real  pro- 
perty, the  certificate  should  state,  where  she  is 
entitled  independently  of  the  Married  Women's 
Property  Act,  1882,  that  she  is  entitled  "  for  her 
separate  use  "  ;  and,  where  she  is  entitled  under 
that  Act,  that  she  is  entitled  to  the  property 
"  as  her  separate  property." 

Broad  v.  Askham,  [1909]  W.  N.  236— Joyce,  J. 

2.  Partition  Action — Practice — Ceiiificate — 
Married  Woman  Entitled  Xotfor  Separate  Use.] 
— In  a  partition  action  where  a  woman,  E.  C.  W., 
married  to  E.  E.  W.  in  1877,  was  beneficially 
entitled  in  fee  simple  to  property  but  not  for  her 
separate  use,  the  certificate  should  read,  "The 
defendants  E.  E.  W.  and  E.  C.  W.  in  fee  simple 
in  right  of  the  said  E.  C.  W." 

Barrett    v.    Watts,     [1909]    W.    N.    237— 

Joyce,  J. 

3.  Partition  Action — Costs — Special  Costs  in 
Respect  of  Particular  Share.] — In  a  partition 
action  special  costs  incurred  in  respect  of  one 
particular  share  should  be  borne  wholly  by  that 
particular  share. 

In  re  Mahoney's  Estate,  [1909]  1  I.  R.  132 
[ — Ross,  J.,  Ireland. 


PARTNERSHIP. 

I.  Constitution  of  Partnership 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Rights  and  Liabilities  of  Part- 

ners. 

(a)  Accounts  .         .         .         . 
IKo  paragraphs  in  this  vol.  of  the  Digest.) 

(b)  Authority        .        . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COL. 
449 


449 


44y 


449 


PARTNERSHIP. 
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Partnership — Continued.  col 

II.  KiGUTS  AND  Liabilities  of  Part- 
neks —  ('(infmucd. 

((•)  Expulsion         .... 
[No  iiaragiaphs  in  this  vol.  of  the  Digest] 

[d)  Ketiiing  Partner     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Surviving  Partner  . 
[No  paragraphs  in  this  vul.  ol  Uic  Dit^ist.  1 

(/)  In  General      . 

III.  Contracts  with  Partners 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Dissolution 4.")0 

V.  Goodwill ^-'^O 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Landlord  and  Tenant,  No.  1  ; 
Trade,  No.  2. 

I.  CONSTITUTION  OF  PAETNERSHIP. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

II.  RIGHTS  AND  LIABILITIES  OF  PART- 
NERS. 

(a)  Accounts. 

[No  paragraphs  in  this  vol.  of  the  Digest.l 

(b)  Authority. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Expulsion. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(d)  Retiring  Partner. 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

(e)  Surviving  Partner. 

[No  paragrai  hs  in  this  vol.  ol  the  Digest 

(f)  In  General. 

1.  Option  to  Pinrhane  Share  of  Deceased 
Partner — Neiv  Partnership— Axuets  Taken  Over — 
Interest  Paid  on  Deceased  Partner  s  Cupital — 
Assignment  for  (Creditors — Unpaid  Creditors  of 
Former  Partnership — Xoration — liight  of  Proof 
of  Deceased  Partners  Kxecutors.^^—^\hel•Q  an 
option  to  purchase  the  share  of  a  deceased 
l)artner  has  been  exercised  by  the  surviving 
partner,  and  a  firm  with  a  new  partner  has  been 
constituted  which  has  assumed  liability  for  the 
debt  due  to  the  executors  of  the  deceased,  and 
the  new  firm  then  executes  an  assignment  for 
the  benefit  of  its  creditors,  although  there  are 
some  creditors  of  the  former  firm  whose  debts  arc 
unpaid,  the  rule  in  E.r  parte  SiUitoe  (1  Gl.  &  J. 
374)  will  not  prevent  the  executors  proving 
against  the  assigned  estate  in  comj)etition  with 
creditors  of  the  new  partnership,  there  being  no 
initial  nor  continuing  joint  liability  of  the 
executors  and  the  members  of  the  new  firm  to 
creditors  of  the  old  firm  ;  nor,  semhle,  any  nova- 
tion of  the  debts  of  the  old  firm's  creditors. 

In  re  Joseph  and  Berg  el's  Deedoe  Assign- 
Tment,  Pears  r.   Bergel.   100  L.  T.  74— 

Eve,  J. 

T.B. 


IK.  CONTRACTS  WITH  PARTNERS. 

|Nii  paia-iMlilis  ill  this  \ol.  of  Ihu  Diticst] 

IV.  DISSOLUTION. 

2.  Duration  of  J'arfnership  Undefined — Dis- 
solution  to  he  hij  Mutual  Consent — Notice  of 
Dissolution—  Vaiiditij— Partnership  Act,  1890 
(58  &.  .54  Vict.  c.  :<9),  *.v.  2(),  H2.]— Although  no 
fixed  time  is  i)rovide<l  for  the  continuance  of  a 
partnershii)  within  the  meaning  of  sect.  2(1  of  the 
Partnership  Act,  IS'.IO,  yet,  as  the  juirtnership  is 
therefore  to  continue  for  an  undefineil  time 
within  the  meaning  of  sect.  32,  if  there  be  an 
agreement  between  the  partners  as  to  dissolution 
by  mutual  consent  only,  a  mere  notice  dissolving 
the  partnershiji,  witiiout  consent,  is  not  a  good 
notice. 
Moss  c.  Elphick,  128  L.  T.  Jo.   173— Div.  Gt, 

V.  GOODWILL. 

[Nil  parat^raphs  in  this  vol.  of  the  Digest] 


PARTY   WALLS. 

See  Boundaries  ;  Easements  ;  Metro- 
polis. 


PATENTS 
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AND 


INVEN- 


II. 
III. 

IV. 

V. 
VI. 

VII. 


VIII. 

IX. 

X 

XT 


col. 
.Specification 

1.  Amendment  and  Disclaimer     .     451 
[No  paragraphs  in  this  vol.  of  the  Digest] 

2.  Construction     .         .         .         .4.51 
[No  I'aragraphs  in  this  vol.  of  the  Digest] 

3.  Disconformity  ....     451 
[No  paragraphs  in  this  vol.  of  the  Digest] 

Grant  :     Application,    Opposi- 
tion AND  Revocation        .    451 

Subject-Matter. 

1.  Invention  ....     452 

2.  Combination     ....     452 
Anticipation:    Prior     Use     or 

Prior  Publication        .        .    453 

|No  1  aratiKijil.s  in  this  vol.  ol  the  Digest] 

First  and  True  Inventor   .        .    453 
Utility 453 

[No  paragraphs  in  this  vol.  of  the  Digest] 

Assignment  or  Sale,  and  Con- 
struction OF  Agreements 
Therefor ^53 

[No  paragiaphs  in  this  vol.  of  the  Digest.) 

Licence '•"'•^ 

Prolongation        ....  4.):i 

.  Measure  of  Dam. \Gi;s  .        .        .  454 

Action  to  Restrain  Threats    .  4.55 

[No  paragraphs  in  this  vol.  of  the  Digest) 
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PATENTS   AND   INVENTIONS 


452 


Patents  and  Inventions — CoiU'mued.  ( 

XII.  Practice.  col. 

1.  Costs         .....    455 

2.  In  General        .        .        .         .     455  . 

3.  Interlocutory  Injunctions        .  45(5  i 
[No  paragraphs  in  tliis  vol.  of  the  Digest.]  l 

4.  On  Petition  for  Revocation       .  457 

XIII.  Committal 457 

[No  paragraphs  in  this  vol.  of  the  Digesi . 

XIV.  Patent  Agents     .        .        .         .457 
[No  paragraphs  in  this  \ol.  of  the  Digest.] 

XV.  Miscellaneous    Cases     of    In- 
fringement. 

1.  Colourable  Imitations,  etc.  .  457 
[No  para};iaphs  in  this  \o\.  of  the  Digest.] 

2.  Exposure    Without    Intention  j 

of  Sale 457 

;N'o  paiiigiaj/lis  in  this  vol.  of  the  Digest. 

3.  Importation  and  Infringement 

by  Foreigner  .        .         .     457 

(No  paragiaphs  in  this  vol.  of  the  Digest.! 

4.  Repairs      Constituting      New 

Article 457 

[No  paragraphs  in  this  voL  of  the  Digest.] 

5.  Other  Cases       ....  457 
XVI.  Revocation 458 


See   also    Receivers,    No.    1 ;     Trade 
Marks. 

I,  SPECIFICATION.  j 

(1)  Amendment  and  Disclaimer. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Construction. 
(No  parag)  aphs  in  this  vol.  of  the  Digest.] 

(3)  Disconformity. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

II.  GRANT:  APPLICATION.  OPPOSITION, 
AND   REVOCATION. 

1.  Petition  fur  Rerocation — Patentee  not  Incen- 
tor  of  Part  of  Patented  I?irention — Patent  obtained 
in  Fraud  of  Bights  of  Inventor — Reroeafion  of 
Whole  Patent — Rerocation  not  Postponed  for 
Amendment  of  Sjjevification  —  Patents  and 
Designs  Act,  1907  (7  Edw.  7,  c.  29),  ss.  15,  25.] 
— If  in  proceedings  for  revocation  of  a  patent  it 
appears  that  the  patentee  is  not  the  inventor  of 
a  material  part  of  the  invention  for  which  the 
patent  is  granted,  it  is  the  duty  of  the  Court  to 
revolie  the  patent,  and  it  has  no  power  to  exclude 
from  the  patent  that  part  of  which  the  patentee 
was  not  the  inventor. 

And  if  the  patentee  has  obtained  the  patent 
in  fraud  of  the  rights  of  the  petitioner  in  such 
proceedings  as  regards  the  material  part  of 
which  the  patentee  was  not  the  inventor,  the 
Court  will  make  an  absolute  order  for  revoca- 
tion, and  will  not  limit  it  to  take  effect  only  in 
case  the  patentee  does  not  within  a  reasonable 
time  obtain  leave  to  amend  the  specification  by 
disclaiming  the  parts  of  which  he  is  not  the 
inventor. 


Deeley  v.  Perks  ([1896]  A.  C.  496;  75  L.  T. 
233  ;  67  L.  J.  Ch.  912  :  13  R.  P.  C.  581-  H.  L.) 
distinguished. 

The  expression  in  sect.  26  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  and  in 
sect.  25  of  the  Patents  and  Designs  Act,  1907, 
"  in  fraud  of  the  rights  of  the  true  and  first 
inventor  "  involves  the  idea  of  moral  turpitude 
on  the  part  of  the  patentee,  and  the  existence  of 
this  element  may  be  infen-ed  not  merely  from 
his  conduct  prior  to  and  at  the  time  of  the 
application  or  grant,  but  also  from  the  use 
which  he  makes  of  the  grant  when  obtained,  as, 
for  example,  \>y  insisting,  as  against  the  true 
inventor,  on  treating  the  invention  as  his  own. 

Dictum  of  Cotton,  L.J.,  in  In  re  Aver  if  s  Patent 
(36  Ch.  D.  324;  57  L.  T.  509  — C.  A.) 
followed. 

A  material  part  of  the  patented  invention 
being  taken  in  fraud  of  the  rights  of  the 
petitioner,  a  declaration  that  the  jtetitioner  was 
the  true  and  first  inventor  of  that  part  was  made 
in  addition  to  the  order  for  revocation. 

In  re  Ralston's  Patent  ;    In  re  Preston 

[AND  Ralston's   Patent,   lOo  L.  T.   386; 

26  R.  P.  C.  313— Warrington,  J. 

I  2.  Petition  for  Relocation— Inadequate  Work- 
\  ing  in  United  Kingdom — Appeal  from  Decision  of 
Comptroller — Evidence  on  Ap2)tal — Patents  and 
Designs  Act,  1907  (7  Edw.  7,  c.  29),  *-.  27.]— 
Sect.  27  of  the  Patents  and  Designs  Act,  1907, 
was  not  meant  to  penalise  want  of  success  when 
the  patentee  has  done  his  best  to  comply  with 
the  requirements  of  the  Act. 

The  Court  reversed  the  decisions  of  the  Comp- 
troller-General of  Patents  revoking  two  patents 
on  the  ground  of  inadequate  working  in  the 
United  Kingdom,  being  satisfied  that  as  to  one  of 
the  patents  the  owners  had  used,  and  were  still 
using,  their  best  endeavours  to  establish  in  this 
country  an  industry  in  the  patented  article,  and 
that  their  want  of  success  had  been  due  to  cir- 
cumstances beyond  their  control  and  not  to  the 
manner  in  which  they  had  exercised  the  rights 
conferred  upon  them  by  the  patent ;  and  that  as 
to  the  other  patent  satisfactory  reasons  had  been 
given  for  the  small  extent  to  which  it  had  been 
worked  in  this  country.  The  Court,  on  the 
hearing  of  the  appeals,  admitted  evidence  which 
was  not  before  the  Comptroller,  but  intimated 
that  this  was  not  to  be  taken  as  a  precedent 
governing  other  cases. 

In  re  Bremer's  Patent,  Ex  parte  Braulik  ; 

[In    re     Hogner's    Patent,     Ex    parte 

Braulik,  [1909]    2  Ch.  217;    78  L.  J.  Ch. 

550  ;  101  L.  T.  21  ;  25  T.  L.  R.  610  :  26  R.  P.  C. 

449— Parker,  J. 

III.  SUBJECT-JIATTER. 
j  (1)  Invention. 

See  No.  1,  supra. 

(2)  Combination. 

I  3.  Combination  of  Known  Elements — Validity 
— Claim — Old.  and  Xew.~\ — Though  the  elements 
of  a  patent  are  all  old  the  patent  is  not  invalid 
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III.  Subject-Matter — Continued. 
on  the  ground  of  anticipation,  where  the  combina- 
tion ot'  the  elements  is  novel  and  meritorious. 
AVhere  a  patentee's  claim  is  not  for  a  new  part 
in  an  old  combination,  but  for  a  new  combination 
of  old  parts,  •'  substantially  as  set  forth,"  it  is 
not  necessary  to  state  in  the  claim  what  is  old 
and  what  is  new,  provided  the  patentee  shows 
by  his  claim  what  is  the  new  combination,  the 
combination  itself  being  both  the  merit  and  the 
novelty. 

Fo-rwell  v.  Bo-^foel-  ((1864)  -i  De  (J.  J.  &  S. 
298)  distinguished  and  considered. 

Lynch  and  Others  r.  Phillips  k  Co.,  [1909] 
ry.  C.  884  ;  4t;  kSc.  L.  R.  60t)— Ct.  of  Sess. 

IV.  ANTICIPATION  :  PRIOR  USE  OR  PRIOR 
PUBLICATION. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

V.  FIRST  AND  TRUE  INVENTOR. 

Src  Xo.  1,  xiqira. 

VI.  UTILITY. 

[Xo  paia;.;r.ii)lis  in  this  \ol.  of  the  Pi^^cst.] 

VII.  ASSIGNMENT  OR  SALE,  AND  CON- 
STRUCTION OF  AGREEMENTS  THEREFOR. 

(No  pain;;raphs  in  this  vol.  of  the  Dl^'est. , 

VIII.  LICENCE. 

4.  Limited  Licence — Effect  on  Purchasera — 
Purchaxer  Aftucking  Vulidit ij  of  Patent — Estop- 
pel — Rifjht  of  Owners  in  Equity  and  Patentee  to 
Maintain  Action  for  Infringentent.'] — The  owners 
in  equity  of  a  patent  together  with  the  patentee 
may  maintain  an  action  for  infringement  of  the 
letters  patent. 

The  owners  in  equity  and  the  patentee  of  a 
patented  article  granted  to  purchasers  of  articles 
made  in  pursuance  of  the  invention,  or  any 
person  into  whose  hands  the  same  might  come,  a 
limited  licence  to  use  or  sell  the  same  on  the 
express  condition  that  they  were  not  to  be  sold 
or  advertised  for  sale  at  less  than  a  specified 
price,  and  on  every  cardboard  box  in  which  the 
articles  were  made  up  the  provisions  of  the 
licence  were  stated,  with  a  warning  that  any 
sale  in  breach  of  the  provisions  would  be  an 
infringement  of  the  patent. 

Hkld — that  a  purchaser  of  the  patented 
article  was  not  bound  to  accept  the  position  of 
licensee,  and  was  not  estopped  from  attacking 
the  validity  of  the  patent. 

Gillette  Safety  Razor  Co.  r.  A.  W.  Gamage, 
[Ld.,   2.5   T.   L.  R.  808;   2<i   K.   P.  C.  745— 

I'arker,  J. 

IX.  PROLONGATION 

5.  Principles  on  irhicli  Court  Actx — Patents 
and  Designs  Act,  1907  (7  Edw.  7,  c.  29),  .v.  18.J 
— By  sect.  18  of  the  Patents  and  Designs  Act, 
1907,  the  Court,  in  considering  whether  nr  not 
the  term  of  a  patent  should  be  extended,  "  shall 
have  regard  to  the  nature  and  merits  of  the 
invention  in  relation  to  the  public,  to  the  profits 
made  by  the  patentee  as  such,  and  to  all  the 
circumstances  of   the  case."'     The  Court  must, 


therefore,  consitler  the  nature  and  imporlance  of 
the  disclosure  made  in  the  specification  to  the 
public,  and  for  that  i)urpose  <iuestioTis  of  nuvclty 
and  subject-matter  are  necessarily  material  ; 
and  it  is  the  duty  of  the  petitioner  for  an  exten- 
sion of  term  to  bring  to  the  notice  of  the  Court 
all  that  may  in  any  way  affect  the  judgment  of 
the  Court  in  those  matters.  Hut  if,  after  hearing 
the  evidence  of  tlie  petiticjiier's  witnesses,  there 
is  in  the  opinion  of  tlie  Court  a  jirinu'i  fad,-  case 
for  upholding  the  validity  of  the  patent  in  respect 
of  novelty  ami  subject-matter,  the  Court  need 
not,  as  a  general  rule,  investigate  the  matter 
further,  it  being  always  open  to  an  objector  to 
challenge  the  validity  of  the  patent  in  proceedings 
more  appropriate  for  that  |)urpose. 

Kor  the  j)uri)ose  of  considering  whether  a 
patentee  has  been  ajJequately  remunerated, 
profits  on  his  correspf)nding  foreign  patents  as 
well  as  on  his  English  patents  must  be  taken 
into  account,  and  some  allowance  ought  also  to 
be  made  for  profits  which  will,  in  all  probability, 
be  received  in  respect  of  both  before  their 
expiration.  It  is  incumbent  on  a  patentee,  who 
petitions  for  an  extension  of  his  patent,  to  prove 
that  he  has  done  all  that  a  patentee  could  do  to 
launch  his  invention  on  the  British  market.  He 
ought  also  to  state  all  facts  which  arc  within  his 
knowledge,  and  which  it  is  obviously  material 
that  the  Court  should  know. 

When  the  Comptroller  oj)poses  the  extension 
of  a  patent  on  the  ground  that  the  traders  of 
this  country  will,  if  the  patent  is  prolonged,  be 
put  at  a  disadvantage  compared  with  the  traders 
of  some  other  country,  i)roper  statistics  or  other 
information  ought  to  be  supplied  to  the  Court 
as  to  the  nature  and  extent  of  the  competition 
which  is  feared. 

Ix  re  .Johnson's  Patent  (No.  2).  [1909]  1  Ch, 

[114;    77  L.  .f.  Ch.  7S7 ;    99  L.  T.  697;   24 

T.  L.  R.  889  ;  25  R.  P.  C.  709— Parker,  J. 

6.  Power  to  Grant  Second  E.vtension — Patents 
and  Designs  Act.  1907  (7  Edw.  7,r.  29).  s.  18.]— 
The  Court  has  no  power  under  sect.  18  of  the 
Patents  and  Designs  Act,  1907,  to  grant  a  second 
extension  of  the  term  of  a  patent. 

In  re  Thompson's  Patent,  [1909]  2  Ch.  447  ; 

[78  L.  J.  Ch.  090  :   lol  L.  T.  261  ;  25  T.  L.  R. 

824  ;  26  R.  P.  C.  673— Parker.  J. 

X.  MEASURE  OF  DAMAGES, 

7.  Infringement — Judgment  for  Patentee — 
Subsequent  Discorerg  if  Instances  if  Prior  User 
— Petition  bij  Infringer  for  Pcrocation  of  the 
Patent — Judgment  for  Pcrocation — Eight  of 
Patentee  to  Damages  for  Infringement. '\  —  In  an 
action  for  infringement  of  a  patent  the  plaintiff 
obtained  judgment  for  an  injunction  and  for 
damages.  Subsequently  the  defendants  dis- 
covered instances  of  prior  user  of  which  they 
had  been  ignorant  at  the  trial,  and  tiiey  peti- 
tioned for  revocation  of  the  patent,  anti  on  that 
petition  they  obtained  revocation  of  the  patent. 

Held — that,  notwithstanding  the  revocation 
of  the  patent,  the  defendants  were  estopped  from 
denying  the  validity  of  the  patent  at  the  date  of 
the  trial  of  the  action  for  infringement,  and  that, 

1.=)— 2 
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X.  Measure  of  Damages  — Tew// ««(y/. 

theieforc,  the  plaintiff  was  entitled  to  damages 

for  the  infringement. 

Decision  of  Parker,  J.  (77  L.  J.  Ch.  586  ;  24 
T.  L.  R.  717  ;  25  R.  P.  C.  529)  affirmed. 

PouLTOx  r.  Adjustable  Cover  axd  Boiler 

[Block  Co.,  [1908]  2  Ch.  430  ;  77  L.  J.  Ch. 

780  ;    99    L.    T.    647  ;   24    T.    L.  R.    782  ;    52 

Sol.  Jo.  639  ;  25  R.  P.  C.  661— C.  A. 

XI.  ACTION   TO   RESTRAIN   THREATS. 

(Ko  ]  araprapiis  in  this  vol.  oftlie  Digest.] 

XII.  PRACTICE. 

(1)  Costs. 

8.  Lrarc  to  Amend  Partirular.s  of  Ohjoction.s — 
Codii  of  Particulars  on  Plaintijf'.s  Elect  I  wj  to  Dlx- 
continue  t/ieir  Action — Form  of  Order — Patents, 
I)esif/7is,  and  Trade  3Iarhs  Act,  1883  (46  &  47 
Vict.  c.  57),  s.  29  (6) — Patents  and  Desiqns  Act. 
1907  (7  Edw.  7,  c.  29).  s.  98  {h^—It.  S.  'C,  Ord. 
53a,  ;•.  22.] — In  an  action  by  patentees  for 
infringement  of  their  patent  the  defendant, 
having  already  delivered  a  defence  and  par- 
ticulars of  objection,  applied  to  the  District 
Registrar  of  B.  for  leave  to  amend  his  defence 
and  particulars  of  objection,  and  obtained  an 
order  in  the  usual  form  giving  him  leave  on  the 
terms  {inter  alia')  that  the  plaintiffs  might  within 
a  certain  time  elect  whether  they  would  dis-  i 
continue  the  action.  Under  sect.  29  (6)  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883, 
the  defendant,  in  the  event  of  the  plaiiitifls  dis- 
continuing the  action,  would  only  have  been 
allowed  the  costs  of  such  particulars  of  objection 
as  the  Court  or  a  judge  should  certify  as  proven 
or  as  reasonable  and  proper.  But  under  r.  22 
of  Ord.  53a,  regulating  the  procedure  under 
the  Patents  and  Designs  Act,  1907,  by  which 
sect.  29  (6)  of  the  Act  of  1883  is  repealed,  it  is 
provided  that,  subject  to  the  old  rule  applying 
when  an  action  proceeds  to  trial,  the  costs  of 
particulars  of  objections  shall  be  left  in  the 
discretion  of  the  taxing-master.  The  plaintiflEs 
now  moved  the  Court  to  vary  the  order  of  the 
District  Registrar  so  that  tlie  defendant  should 
be  precluded,  in  the  event  of  the  plaintiffs  dis- 
continuing the  action,  from  obtaining  the  costs  of 
the  original  particulars  of  objections  which  he 
had  abandoned. 

Held  —  that  the  form  of  order  made  was 
right  and  that  the  matter  ought  to  be  left  to  the 
discretion  of  the  taxing-master,  as  there  was  an 
obvious  disadvantage  in  dealing  with  it  in  Court. 

Atkinson  r.   Buitton,    [1909]    W.  N.   102— 

[Neville,  J. 

(2)  In  General. 

9.  Particulars  of  Objections  as  to  Alleged 
Prior  User- — Identijieation — Distinction  between 
Machinery  and  Process — li.  S.  C,  Ord.  53a, 
r.  18.]— Order  53a,  r.  18,  which  deals  with 
j)articulars  of  objections  as  to  prior  user,  requires 
great  detail  where  the  patent  is  one  for  machinery 
or  apparatus.  But  where  a  patent  is  merely  for 
a  process  all  that  the  rule  requires  is  a  descrip- 
tion sufficient  to  identify  the  alleged  prior  user. 


And  in  such  a  case  the  possibility  that  some 
expense  may  be  saved  does  not  justify  the  Court 
in  treating  samples  as  machinery  or  apparatus, 
and  ordering  the  defendants  to  give  inspection, 
if  possible,  of  such  samples. 

Decision  of  Eady,  J.,  reversed.  Decision  of 
Neville,  J.,  affirmed. 

Minerals  Separation,  Ld.  r.  Ore  Concen- 
[tration  Co.,  Ld.,  [1909]  1  Ch.  744  ;  78 
L.  J.  Ch.  604  ;  100  L.  T.  753 ;  26  R.  P.  C.  413 

-C.  A. 

10.  Prior  User — Particulars  of  Objections — 
Identiti  cation  of  Instances  of  Prior  User — Machine 
no  Longer  in  Use — Inspection — Form  of  Order — 
B.  S.  'C,  Ord.  53A,  r.  18.]— In  Ord.  53A,  r.  18, 
dealing  with  particulars  of  objections  as  to  prior 
user,  the  important  words  are  "  sufficient  to 
identify  such  prior  user." 

In  an  action  by  patentees  for  infringement  of 
their  patent  for  improvements  in  fire-bars  for 
furnaces,  the  plaintiffs  ajiplied  that  the  defen- 
dants should  be  ordered  to  deliver  further 
particidars.  with  descriptions  and  drawings  of 
the  instances  of  prior  user  alleged  in  the  defen- 
dants' particulars  of  objections,  and  should  be 
precluded  from  giving  evidence  at  the  trial  of 
any  other  instances. 

Held — that  an  order  should  be  made  for 
further  particulars  containing  a  description,  with 
drawings  if  necessary,  of  one  alleged  instance  of 
prior  user  where  the  fire-bars  were  not  now  in 
use,  the  defendants  undertaking  to  point  out  in 
situ  to  the  plaintiff's  or  their  agents,  on  a  day  or 
days  fixed,  the  other  alleged  instances  of  prior 
user  and  to  do  their  best  to  secure  an  opportunity 
for  the  plaintiffs  to  have  fidl  inspection. 

Crosthwaite  Fire-Bar  Syndicate  r.  Senior, 

j      [1909]    1   Ch.    801;    78  L.  J.   Ch.   417;    100 

*  L.  T.  CM  ;  26  R.  P.  C.  260— Parker,  J. 

i      Affirmed  on  appeal  (see  [1909]  W.  N.  202)— 
C.  A. 

11.  Infringement — Action  —  Defence  —  Xeces- 
sity  for  Averment  of  Particulars  in  ichich  Speci- 
fication Insufficient  or  Misleading. 

Held — that  the  defender  in  an  action  of 
interdict  against  the  infringement  of  a  patent 
was  not  entitled  to  maintain  that  the  patent 
was  invalid  in  respect  that  the  specification  did 
not  sufficientl}'  describe  and  ascertain  the  nature 
of  the  invention  and  the  manner  in  which  it  was 
to  be  performed,  or  that  the  specification  was 
ambiguous  and  calculated  to  mislead,  without 
stating  these  pleas  on  record  and  averring  speci- 
ficilly  and  in  detail  the  various  respects  in  which 
the  specification  failed  to  describe  sufficiently 
the  nature  of  the  invention  and  the  manner  in 
which  it  was  to  be  performed,  or  was  otherwise 
ambiguous  or  misleading. 

Watson,    Laidlaw    &    Co.,    Ld.    r.    Pott, 

[Cassels,  and  Williamson.  46   Sc.  L.  U. 

348  ;  26  R.  P.  C.  349— Ct.  of  Sess. 

(3)  Interlocutory  Injunctions. 
(No  paragraphs  In  this  vol.  of  the  Digest.1 
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XII.  Fr&ctice  -Cent i nurd. 

(4)  On  Petition  for  Revocation. 

12.  Appeal frfiiii  Coiiiptmlli'r.s  Jhcixinit — Fresh 
J'A-idenee  on  A/i/n'nl.] — Tlie  Court. at  the  lioaring 
of  an  appeal  t'lmn  the  decisions  of  the  Comp- 
tvoller-General  of  Patents  revoking,'  two  patents 
on  the  ground  of  iuadeipiate  working  in  the 
United  Kingdom,  achuitted  evidence  which  was 
not  before  the  Comptroller,  but  intimated  that 
this  was  not  to  be  taken  as  a  precedent  governing 
other  cases. 

In    re     Bremer's       Patent,      Ex     parte 

[Braulik  ;   In   re   IIogneu's  Bate.nt,  Ex 

parte   I'.RAULIK,   101   L.   '1'.   21  ;   2.")  T.  Ij.  1!. 

(;i(>  :  2t;  R.  p.  C.  4 1!)  "Parker,  .1. 

XIII.  COMMITTAL. 

[No  ii;ii:ij,'iai>li.s  in  tliis  vol.  ol  the  Digest.) 

XIV.  PATENT  AGENTS. 

l^'u  1  iiuiyiuiilis  in  this  vol.  of  the  Digest.] 

XV.  MISCELLANEOUS  CASES  OF  IN- 
FRINGEMENT. 

(1)  Colourable  Imitations,  etc. 

iJSo  yuiagtiiphs  in  tins  \ol.  »i  luc  iJlgfst.] 

(2)  Exposure  Without  Intention  of  Sale. 
[No  paragraphs  In  ilii.-^  vol.  ofilie  Digo.st.) 

(3)  Importation    and    Infringement    by 

Foreigner. 

[No  i:iii.-.t;i(il'l:s  in  tliis  vol.  of  the  Digest.] 

(4)  Repairs  Constituting  new   Article. 

INo  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Other  Cases. 

13.  Interpretation  of  Speeifieation  —  Core  oj 
Golf  Ball — •■  Liquid  or  Senn-liz/uid  " — Gelatine 
— Infrinijenient  by  Lieenxees  —  JJanuajex.]  — A 
patentee  having  obtained  a  patent  for  making 
golf  balls  with  an  incompressible  fluid  core, 
entered  into  an  agreement  with  sole  licensees  for 
their  manufacture  and  sale,  the  latter  contracting 
to  do  their  utmost  to  further  their  sale  and  to 
sell  them  at  ID.v.  a  dozen.  In  his  specitication 
the  patentee  described  the  incompressible  fluid 
as  "  such  as  water  or  other  liquid  or  senii-li(]uid." 
The  licensees  after  a  time  ceased  to  follow  the 
patentee's  instructions,  namely,  to  make  water- 
core  balls,  and  made  balls  with  a  core  of  gelatine 
mixed  with  water,  selling  them  for  18.v.  a  dozen, 
and  claiming  to  pay  no  royalty. 

Held — that  the  speeifieation  was  intended  to 
describe  not  only  such  liquids  as  water  but  also 
sticky  substances  such  as  glycerine  or  gelatine 
mixed  with  water  ;  that  therefore  the  manufac- 
ture ami  sale  of  the  gelatine  core  balls  was  an 
infringement  of  the  patent;  and  that  the 
licensees  were  liable  to  pay  damages  in  lieu  of 
royalties  on  the  gelatine-core  balls  admitted  to 
have  been  sold  by  them. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ('2.5  R.  P.  C.  7.57)  reversed. 

EouER  r.  .J.  P.  Cochrane  &  Co.,  [l'.tU!»]  A.  C. 
[28.5;    7«  L.  .).  P.  C.   121;   2f;   !!.    P.   C.    .Vil- 
li. L. 


14.  Pun- base  of  Infrinyinij  Meebaniam  — 
Meehanism  not  Aefutilh/  /  sed  bij  I'nrrbaxer.']  — 
The  iilainliffs  sued  the  defendants  in  respect  of 
an  alleged  infringemcTit  of  their  pati'ut  granted 
for  certain  nu'chanisni.  which  was  adaptetl  for 
use  in  connection  with,  and  as  part  of.  a  complex 
machine,  but  could  be  detached  without  impair- 
ing the  etliciency  of  the  machine  for  other  pur- 
poses. The  defendants  purchased  two  machines 
containing  the  alleged  infringing  mechanism,  but 
they  never  used  that  particular  mechanism,  the 
essential  parts  of  which  had  been  actually 
detached  from  the  rest  of  the  machine  while  in 
the  defendants'  i>ossession.  The  defendants 
attacked  the  validity  of  the  plaintilfs'  patent 
on  the  grounds  of  want  of  novelty  and  want  of 
subject-matter.  Parker,  .1.,  having  dismissed  the 
action  on  the  ground  that  tlie  patent  was  invalid, 
the  plaintiffs  appealed. 

Held  (Buckley,  L.J..  dissenting'),  without 
expressing  aiiy  opinion  ns  to  the  validity  of  the 
patent — that  in  the  ciicumstances  tiiere  had  been 
no  infringement  by  the  defendants  of  the 
plaintitls'  patent. 

Decision  of  Parker,  J.  (2.5  T.  L.  R.  74  ;  2t; 
R.  P.  C.  21),  affirmed  on  different  grounds. 

The  British  United  Shoe  JIanufacturino 

[Co.,  Ld.  r.  Simon  Colli  kr.  Ld.,  2.5  T.  L.  R. 

41:5  ;  2C.  R.  P.  C.  534— C.  A. 


'      XVI.  REVOCATION. 

15.  P.itenfed  J'roeess  Carried  on  Krclunireli/ 
or  Mainhf  Outside  tJie  I'nited  Kini/dum — Patents 
and  Designs  Aet,  li»U7  (7  Edw.  7,  e.  29),  .v.  27.]— 
Sect.  27  of  the  Patents  and  Designs  Act,  1907,  is 
meant  to  hit  any  abuse  of  a  monopoly  the  object 
or  result  of  which  is  to  benefit  foreigners  at  the 

'  expense  of  the  traders  within  the  United  King- 
dom. If  a  patented  article  is  manufactured  in 
the  United  Kingdom  to  as  great  an  extent  as  can 
reasonably  be  expected  having  regard  to  the 
industrial  development  of  other  countries,  no 
presumption  against  the  patentee  arises  under 

!  sect.  27.  The  word  '•  mainly  "  in  sub-sect.  1  of  the 
section  is  used  in  close  connection  with,  and  as 

I  an  alternative  to,  the  word  "exclusively,"  anil 
having  regard  to  that  fact  a  process  or  article 
cannot  be  saitl  to  be  mainly  carried  on  or  manu- 
factured abro.ad  merely  because  it  is  carried  on  or 
manufactured  abroad  to  a  somewhat  greater  ex- 
tent  than   within    the   United    Kingdom.     The 

'  sub-section  institutes  a  comparison  Vietween  the 
extent  to  which  the  article  or  process,  the  subject 
of  the  patent,  is  maiiuf.actured  or  carried  on  in 
this  country  and  the  extent  to  which  it  is  manu- 
factured oV  eariied  on  abroad,  whether  Hie 
articles  so  manufactured  or  resulting  from  the 
process  so  carried  on  abroad  are  or  are  not  im- 
poited  into  this  country.  No  reasons  given  by 
the  patentee  under  sub-sect.  2  of  sect.  27  can  be 
eonsitlered  satisfactory  which  tlo  not  account  for 
the  inadequacy  of  the  extent  to  which  the 
patented  article  is  manufactured,  or  the  patented 
piocess  is  carried  on.  in  this  country  by  causes 
operating  irrespective  of  any  abu.sc  of  the 
monopoly  granted  by  the  patent.  The  demand 
anil  supply  in  thiscounliy  are  to  be  consideied 
though  they  are  not  the  only  facts  to  be  consiilereil 
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XVI .  Revocation —  Continupd. 

on  the  quest  ion  of  adequacy.  Observations  on  the 

Patent  Rules. 

In    re    Hatschek's    Patent  ;     Ex     paute 

[Zerenner,   [1909]   2  Ch.   68:  78  L.  J.  Ch. 

402  ;    100  L.   T.    809  ;    25  T.  L.  R.  4.57  ;    26 
R.  P.  C.  228— Parker,  .T 


PAUPERS. 


-SVv   Lunatics  ;  Poor  Law 
AND  Procedure. 


Practice 


PAWNBROKERS    AND 
PLEDGES. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 


PAYMENT  INTO  COURT. 

See  Practice, 


PAYMENTS,   APPROPRIA- 
TION  OF. 

.SV<^    Bankers    and    Banking  ;    Con- 
tracts ;  Money  ;  Mortgages. 


PEDIGREE. 

See    Dignities  :    Evidence  ;   Sale   of 
Land. 


PEDLARS. 

See  Markets  and  Fairs. 


PENALTY. 


Sec  Criminal   Law  and  Procedure, 
Damages. 


PENSION. 

St-e  Royal  Forces. 


PERJURY. 

See  Criminal  Law  and  Prockdihe. 


PERPETUATING  TESTI- 
MONY. 

See  Evidence. 


PERPETUITIES. 


I. 
II. 


Accumulations 
Perpetuities  . 
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See  also  Charities;  Railways,  No.  2  ; 
Wills,  No.  41. 

1.  ACCUMULATIONS. 

See  alio  Wills,  No.  60. 

1.  TT7Z^ — Conversion — Proceeds  of  Bealty  Sold 
Under  a  Power  —  AccHnnihithnis  of  Income 
Beyond  the  Legal  Limit — Intestacti — Resulting 
to  Hcir-at-Laiv'—Thellusson  Act  (39  &  40  Geo.  3, 
c.  98).] — A  testator  devised  real  estate  to  his 
trustees,  with  a  power  of  sale,  upon  trust  to 
accumulate  the  rents  and  income  until  his  son 
should  attain  the  age  of  iwenty-five  year.-=.  The 
trustees  sold  the  real  estate  and  invested  the 
proceeds  in  personal  property.  The  son  had  not 
attained  the  age  of  twenty-five  _years  at  the 
expiration  of  the  statutory  period  allowed  for 
accumulations. 

Held — that  an  intestacy  having  occurred  as 
to  the  income  between  the  statutory  period  and 
the  date  when  the  son  would  attain  twenty-five 
3'ears  of  age,  the  income  resulted  to  the  son  as 
heir-at-law. 

In  rePerkins.Deceased,  Brown  r.  Perkins, 
[101  L.  T,  345  ;  53  Sol.  Jo.  698— Neville,  J, 

II.  PERPETUITIES. 

2.  Pule  Against  "Doulile  Posxihilities  " — Appli- 
cation  of  Tilde  to  Equitahle  Interests.'] — The  rule 
against  the  limitation  of  land  to  an  unborn 
child  with  remainder  to  the  latter's  unborn 
child  applies  alike  to  legal  remainders  and 
equitable  interests. 

The  phrase  "  possibilit}'  upon  a  possibility," 
should  not  be  used. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450;  78 
L.  J.  Ch.  657  ;  101  L.  T.  153  ;  25  T.  L.  R.  688  ; 
53  Sol.  Jo.  651)  affirmed. 

In  re  Nash,  Cook  r.  Frederick,  [1909]  \V.  N. 
[209  ;  26  T.  L.  R.  57  :  54  Sol.  Jo.  48— C.  A. 


PERSONAL    PROPERTY. 

See  Infants,  No.  5;  Trusts.  No.  10. 


PETITION     OF    RIGHT. 

See  Dependencies,  No.  21. 
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PETROLEUM. 

See  Explosives. 


PHYSICIANS. 

Sff  Medicink  ani>  Pharmacy. 


PIERS. 


Sefi     Shipping      and     Navigation 
Waters  and  Watercourses. 


PILOTS. 


See  Shipping  and  Navigation. 


PISTOLS. 

1.  Sale  uf  Pixtol — HuuxeltoMer — Statcmeut  hif 
Purchaser  and  Police  Officer  or  Justice  of  the 
Peace— Pistol X  Act,  1908  (3  Edw.  7,  c.  18),  .s\  3.] 
— By  sect.  3  of  the  Pistols  Act,  li)U3,  where  a 
person  desiring  to  purchase  a  pistol  is  a  house- 
holder who  purposes  to  use  the  pistol  only  in  his 
own  house  or  the  curtilage  thereof,  it  is  necessary 
not  only  that  he  should  give  reasonable  proof  of 
those  facts  to  the  seller,  but  also  that  he  should 
produce  a  statement  to  the  same  effect  signed  by 
himself  and  a  police  officer  or  by  himself  and  a 
justice  of  the  peace. 
Matthews  r.  Gray,  [1901)]  2  K.  B.  89;  78 

[L.  J.  K.  B.  .545  ;  100  L.  T.  907  ;    73  J.  P. 
303  ;  2.5  T.  L.  R.  470— Div.  Ct. 


PLANS. 


See    Builders  ;     Evidence  :     Metro- 
polis :    Public  Health. 


PLAY. 


See  CopYRTGHT  ;    THEATRES. 


PLEADING. 

I.  Miscellaneous 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Striking  out  Pleadings 
Til.  llAisiNG  Points  op  Law 

[No  paragraphs  in  this  vol.  of  thp  Diftest.) 

I\'.  Default  ok  E)efence    . 


V.  Particulars    . 
VI.  Special  Pleas 


col. 
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See  also  Admiralty,  No.  3  ;  Libel,  Nos. 
5,  6  :    Practice  ;    Trade  Marks, 

No.   13. 

I.  MISCELLANEOUS. 

[No  paiagraphB  in  this  vol.  of  the  Digest. 

II.  STRIKING   OUT  PLEADINGS. 

1.  Action  on  Promissory  Aotes — Eridence  of 
Fraud — Strikinr/  Out  on  the  (rrovnd.  of  Embar- 
rassinent — Bona  fide  Holders  for  Vulne.^ — In  an 
action  on  two  promissory  notes  the  defendant 
pleaded  that  for  a  long  period  he  had  been 
under  the  improper  influence  of  certain  persons 
who  had  fraudulently  conspired  to  obtain  large 
sums  of  money  from  him,  and  that  the  two  notes 
sued  on  were  so  obtained  from  him.  He  did  not 
allege  that  the  plaintiffs  were  parties  to  this 
fraud,  or  were  other  than  bona  fide  holders  of 
the  notes  in  due  course  of  Vjusiness.  With  his 
defence  he  delivered  particulars  of  these  other 
numerous  transactions.  The  plaintiff  moved 
that  all  these  particulars  should  be  stnick  out, 
and  the  Master  ordered  the  defendant  to  deliver 
fresh  particulars  confined  to  the  fraud  involverl 
in  the  inception  of  the  two  promissory  notes 
sued  on.  The  order  of  the  Master  was  affirmed 
by  Uidley,  .].,  and  reversed  by  the  Court  of 
Appeal. 

Held — that  the  order  of  the  Master  should  be 
restored. 

Per  Lord  James  of  Hereford  :  Although  the 
order  directing  that  the  particulars  should  stand 
as  originally  delivered  was  wrong,  it  was  not  to 
be  understood  from  the  fact  that  this  House 
restored  the  order  of  the  Master  that  the  defen- 
dant must  not  at  the  trial  give  evidence  of 
the  whole  history  of  the  alleged  fraudulent 
conspiracy. 

Decision  of  C.  A.  reversed. 

Staffordshire  Financial  Co.,  Ld.  r.  Hill. 
[53  Sol.  Jo.  446— H.  L. 

2.  Striliing  out  Statement  of  Claim— P.  S.  C, 
Ord.  25,  /•.  4.] — The  statement  of  claim  in  an 
action  against  the  members  of  the  Army  Council 
for  wrongfully  procuring  the  plaintiff's  dis- 
missal from  the  army,  or,  alternatively,  for 
having  wrongfully  coerced  and  intimidated  him 
into  resigning  his  commission,  struck  out  on  the 
ground  that  it  disclosed  no  reasonable  cause  of 
action. 

Woods  /•.  Lyttelton  and  Others.  25  T.  L.  li. 

[665— C.  A. 

HI.  RAISING    POINTS   OF   LAW. 

[No  paragraphs  in  this  vol.  of  (he  Digest.] 

IV.  DEFAULT   OF   DEFENCE. 


,  .f,  I      3.   Motion  for  Judgment — Practice — Claim  for 

'  Damages   and   Injunction — Injunction    Granted 

—If.  S.  C.   Ord.  27,  /•.  11.  J  — On  u    motion    for 

.  462    judgment  in   default   of   defence   in   an    action 
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lY.  Default  of  Defence — Cuntimicd. 
wherein  the  plaint ifiFs  claimed  damages  for  libel 
and    an     injunction,    the     Court     granted    the 
injunction    without    evidence  on  the   plaintiffs 
electing  to  waive  the  claim  for  damages. 

Dykes  and  Others  r.  Thomson,  [1909]  W.  N. 
[104— Hamilton.  J. 

V.  PARTICULARS. 

4.  Motion  for  Partieulnrs  —  Contributory 
Negligenve — Ordinary  Eunninri  Down  Case.]  — 
In  an  ordinarj^  running  down  case,  where  the 
defendant  pleads  contributory  negligence,  an 
order  for  particulars  of  the  contributory  negli- 
gence so  alleged  should  not  be  made,  without 
special  reason. 

Martin  v.  M'Tayyart  ([190()]  2  I.  R.  120;  40 
I.  L.  T.  12)  considered  and  not  approved. 

ToppiN  V.  Belfast  Corporation,  [1909J  2  I.  R. 
[181  ;  43  1.  L.  T.  8— C.  A.,  Ireland. 

VI.  SPECIAL   PLEAS. 

6.  Defence  not  Specifically  Pleaded — Surprise 
— Ineritahle  Accident — Action  Claimimj  Damages 
for  Negligence — Denial  of  Negligence—  U.  S.  C, 
Ord.  19, "r.  15. J — Where  in  an  action  claiming 
damages  for  negligence  the  defendant  by  his 
statement  of  defence  denies  negligence  he  may 
give  evidence  that  the  accident  upon  which  the 
claim  is  based  was  an  inevitable  accident.  In 
such  a  case  the  defence  of  inevitable  accident 
need  not  be  specifically  pleaded. 

Tlie  Dowager  Countess  of  Wincliclsea  v. 
BecUy  ((188G)  2  T.  L.  R.  300— Huddleston,  B.) 
disapproved. 

Decision  of  Sutton,  J.,  affirmed. 

RuMBOLD  V.  London   County  Council  and 
[Another,  2.5  T.  L,  R.  541  ;  53  Sol.  Jo.  502— 

C.  A. 


PLEDGE. 


See  Pawnbrokers  and  Pledges. 


POACHING. 

See  Game. 


POISONS,   SALE   OF. 

See  Medicine  and  Pharmacy, 


POLLUTION   OF   RIVERS. 

See  Nuisances  ;  Waters  and  Water- 
courses. 


POLICE. 


See  Criminal  Law  ;  Local  Govern- 
ment, No.  5 ;  Magistrates  ; 
Metropolis. 
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I.  In  General 464 

II.  Maintenance. 

(«)  Recovery  of  Relief. 

(i.)  From  Pauper        .         .     465 
(ii.)  From  Persons  Liable.     465 
(iii.)  In  General.         .         .     466 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Pauper  Lunatics. 

(i.)  Becovery  of  Belief        .     466 
(ii.)    Weekly  Sum         .         .     466 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r)  Bastards 466 

[No  paragraphs  in  Uiis  vol.  of  the  Digest.] 

III.  Overseers 466 

IV.  Settlement  and  Removal. 

(a)  Derivative  Settlement  .  .  467 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Divided  Parishes  .  .  .  467 
[Ko  jiaragraphs  in  this  vol.  of  the  Digest.] 

(e)  Husband  and  Wife  .  .  .  467 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{d}  Settlement  by  Residence         .     467 

(p)  In  General        ....     468 

V.  Vagrancy  and  Other  Offences  .    469 

[Xo  paragiaphs  in  this  vol.  of  the  Digest.] 
I.  IN   GENERAL. 

1.  Dissolution  of  Union — Union  Formed  Under 
Local  Act—  Poiver  of  Local  Government  Board 
— Separating  Parishes  from  Existing  Union — 
Uniting  Parishes — 13  Geo.  3,  c.  50 — Poor  Law 
Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76), 
ss.  26,  32,  109  ;  1844  (7  &  8  Vict.  c.  101),  s.  64, 
and  1867  (30  &  31  Vict.  c.  106),  s.  2— Divided 
Parishes  and  Poor  Lata  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  11.]— The  Local  Govern- 
ment Board  have  power,  under  sect.  11  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876,  by  order  to  dissolve  a  union  formed  under 
a  local  Act.  Sect.  64  of  the  Poor  Law  Amend- 
ment Act,  1844 — which  provides  that,  where  the 
relief  of  the  poor  has  been  administered  in  any 
parish,  whose  population  exceeds  20,000,  by 
guardians  ap|)ointed  under  a  local  Act,  it  shall 
not  be  lawful  for  the  Commissioners  (now  the 
Local  Government  Board),  without  the  consent 
in  writing  of  two-thirds  of  the  guardians,  to 
declai'e  such  parish  to  be  united  with  any  other 
parish  for  the  relief  of  the  poor — applies  only 
where  the  relief  has  been  administered  by  guar- 
dians under  a  local  Act  for  that  parish,  and  not 
by  the  guardians  of  the  union  of  which  the 
parish  forms  part. 
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I.  In  General — Cu/itinueJ. 

Decision  of  C.  A.  (24  T.  I..  K.  502)  reversed 
in  part. 

Decision  of  C.  A.  \iib  noin.  11.  v.  Local 
Government  Hoard,  ]£.v  parie  South  Stoneham 
Union  ([1908]  2  K.  15.  H(iS  ;  77  [..  J.  K.  B.  820  ; 
99  L.  T.  G9  ;  72  J.  V.  219  ;  24  T.  L.  li.  502) 
reversed. 

Local  Govkknwent  BoAnn  v.  South  Mone- 

[ham  Union,  [1909J  A.  C.  57  ;  78  L.J.  K.  B. 

124  ;  99  L.  T.  89*;  ;    73  J.  P.  57  ;  25  T.  L.  11. 

100;  7  L.  G.  R.  1(57—11.  L. 

II.  MAINTENANCE. 

(a)  Recovery  of  Relief. 

(i.)  From  Pauper. 

2.  Krpeu.ie  of  JIaintenance  in  Injirmanj — 
Busi.'i  of  Calculation.^  —  The  amount  properly 
payable  in  respect  of  the  maintenance  of  a 
pauper  in  an  infirmary  is  the  reasonable  ex- 
penditure incurred  by  the  guardians  in  respect 
of  such  maintenance  for  the  time  the  pauper  is 
an  inmate  of  the  infirmary.  Such  expenditure 
is  to  be  calculated  upon  the  basis  that  such 
pauper,  witli  tlie  other  inmates  during  that 
periotl,  should  bear  the  cost  of  («)  maintenance, 
comprising  provisions,  necessaries,  sucii  as  soap, 
coals,  gas,  water  and  the  like,  and  clothing  ; 
(i)  salaries,  rations,  and  uniforms  of  the  officers 
of  the  infirmary  ;  (<•)  repairs,  wages  of  carpenter, 
engineer,  stokers,  and  temporary  workmen, 
furniture,  printing,  insurance,  and  parochial 
lates  on  infirmary  ;  and  (a!)  a  charge  in  respect 
of  the  capital  cost  of  the  infirmarj'  site  and 
buildings. 

Islington  Board  op  Guardians  r.  Biggen- 

[den,  101  L.  T.  677  ;  26  T.  L.  R.  44  ;  7  L.  G.  R. 

1159— Bray,  J. 

(ii.)  From  Persons  Li ahle. 

3.  Adojition  of  Child — Adultery  of  Father — 
PesolutioH  of  tiuardians — Determination — Order 
of  Maintenance — I'oor  Laio  Act,  1899  (02  &  63 
Vict.  c.  37),  s.  1.] — A  girl  of  about  four  j'ears 
of  age  having  become  chargeable  to  the  H. 
guanlians,  and  it  having  been  ascertained 
that  the  father  had  for  some  time  past  been 
guilty  of  adulterous  intercourse,  the  guardians 
passed  a  resolution,  under  sect.  1  of  the  Poor 
Law  Act,  1899,  adopting  tlie  child.  Upon  the 
hearing  of  a  complaint  made  by  the  fatlier  that 
the  resolution  should  be  determined  : 

Held — that  (heie  was  ground  under  Die  above 
section  for  the  resolution,  and  that  it  was  not 
for  the  benefit  of  the  child  that  the  resolution 
shoukl  be  determineil  ;  and  that  an  order  of 
maintenance  should  be  made, upon  the  father  in 
respect  of  the  child. 

Hackney  Union  v.  Tombs  ;  Tombs  r.  Hackney 
[Union,  73  J.  P.  271 — Nortli  London  Police 

Court . 

4.  Outdoor  lielitf — Person  Cajiuble  of  Light 
M'orii  Clas.-ied  as  "  JS'ot  Aide-hod icd  " — IJi.ierrtion 
of  Guardians — LidhHitij  of  Sun  under  Agreement 
with  Guardians — Onus  of  I'roof  tltat  Discretion 


Wrongly  Fu-ercised  —  Poor  Itelicf  Act,  1601 
(43  Eliz.  c.  2),  s.  7 — Pimr  I^aw  Amendment  Act, 
1834  (4  .t  5  Will.  4,  c.  76),  s.  52.]— The  fact  that 
a  i)auper  is  capable  of  doing  some  work  docs  not 
necessarily  constitute  iiini  an  able-bodied  person, 
and  the  fact  that  he  is  incapable  of  doing  full 
work  does  not  necessaril}'  constitute  him  a  not 
able-bodied  or  infirm  person. 

Where  a  son  has  agreed  with  guardians  to 
contribute  to  the  support  and  maintenance  of 
his  father  "  for  and  during  so  long  a  time  as  he 
shall  be  chargeable  to  the  common  fund  of  the 
siiid  union,"  and  the  father,  at  the  time  he  com- 
mences to  1)0  so  sujiptirted  and  his  son  connnences 
to  contribute,  is  so  chargeable,  in  an  actioii  for 
arrears  under  the  agreement  the  onus  is  uiton  the 
son  to  prove  that  the  discretion  of  the  guardians 
in  classing  his  father  as  still  chargeable  has  been 
wrongly  exercised.  Proof  of  the  mere  fact  that 
when  his  father  was  receiving  12.<.  a  week  out- 
relief  from  the  guardians  he  was  doing  light 
work  at  a  baker's,  for  which  he  received  13.v.  a 
week,  some  bread  and  an  occasional  meal,  does 
not  necessarilj'  discharge  that  onus. 

Baunet   Union    r.  Tilbury,   73   .1.    P.   466; 
[7  L.  G.  R.  993— Div.  Ct. 

5.  Punning  Away  and  Leaving  \]ife  or  Child 
Chargeable — Period  icithin  which  Proceedings 
may  be  Tuhen — Lhwr  Law  Amendment  Act,  187t) 
(39  &  40  Vict.  c.  61),  s.  19.] -The  period  of  two 
years  prescribed  by  sect.  19  of  the  Poor  Law 
Amendment  Act,  1876,  as  that  within  which  pro- 
ceedings may  be  taken  against  a  person  who 
runs  away  and  leaves  his  wife  or  his  or  her  child 
chargeable  to  any  union,  begins  to  run  at  the 
time  when  the  offender  absconds,  and,  therefore, 
such  proceedings  cannot  be  commenced  after  the 
expiration  of  two  years  from  that  date. 

Ashley  r.  Blaker,  101  L.  T.  682  ;  73  J.  P.  495 

—  Div.  Ct. 

(iii.)  Jn   General. 

[No  paiaprnphs  in  tliis  vol.  of  the  Digest.] 

(b)  Pauper  Lunatics. 

(i.)  Recovery  of  Relief. 

See  Nos.  7,  8,  infra  ;  LUNATICS.  Nos.  4,  5. 

(ii.)   AVeekly  Sum. 

[No  I'aragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Bastards. 

[No  parajriaphs  in  this  vol.  of  Uie  Digest,] 

III.  OVERSEERS. 

6.  Appointment  of  Solicitor — Claim  to  F.rcmp- 
tion — Writ  of  Privilege — Aji/ieal  to  (Quarter 
Sessions — District  Council  as  Pesjioudents — 3'(» 
Appearance  by  Pes/ioudcnts —  Order  agaiuxt 
louueilfor  Costs— Poor  Relief  Act,  1601  (43  Eliz. 
c.  2),  s.  5.] — A  practising  solicitor  was  appointed 
overseer  of  the  poor  by  an  urban  district  council, 
under  the  powers  conferred  by  an  order  of  the 
Local  Government  Board  made  under  sect.  33  (1) 
of  the  Local  Government  Act,  1M94.  He  claimed 
exemption,  and  the  council  made  another 
ai)i)ointnicnt  which  the  board  of  guardians 
refused  to  recognise  unless  the  first  appointment 
were  (iiiashed.     The  solicitor  a[.pealeil  to  (ju.irler 
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III.  Overseers — Continued. 
sessions,  as  a  person  aggrieved  within  sect.  5  of 
the  Poor  Kelief  Act,  KiOl,  and  he  served  notice 
of  appeal  on  the  district  council.  Qirarter 
sessions  allowed  the  appeal,  with  costs  against 
the  district  council.  The  district  council  did  not 
appear  at  quarter  sessions,  or  oppose  the  appeal. 

Held — that  though  the  solicitor  might  have 
sued  out  a  writ  of  privilege  in  the  High  Court, 
he  was  entitled  to  appeal  to  quarter  sessions, 
but  that  as  he  was  only  claiming  an  exemption 
and  there  was  no  real  question  raised  between 
him  and  the  district  council,  and  they  did  not 
appear  to  oppose  the  appeal,  quarter  sessions 
ought  not  to  have  condemned  the  council  in  the 
costs  of  the  appeal. 

R.  r.  Derbyshire  Justices,  Ex  parte  New 
[Mills  Urban  District  Council,  [1909] 
1  K.  B.  449  ;  78  L.  J.  K.  B.  288  ;  100  L.  T. 
453  ;  l•^  J.  P.  147  :  25  T.  L.  R.  252  ;  7  L.  G.  R. 

855— Div.  Ct. 

IV.  SETTLEMENT  AND  REMOVAL. 

(a)  Derivative  Settlement. 

[No  paragraiilis  in  this  vol.  of  the  Digest.] 

(b)  Divided  Parishes. 
iKo  paragraphs  in  ihis  %ol.  ol  the  Digest.] 

(c)  Husband  and  Wife. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Settlement  by  Residence. 

7.  Pauper  Lunutie — Order  Adjudicatiny  Settle- 
ment—  &' rounds  — Amendment —  Case  for  High 
Court— Lunacy  Act,  1890  (58  Vict.  c.  5),  as.  289. 
802,  307,  310.*]— The  grounds  of  adjudication 
accompanying  an  order  of  justices  under  sect.  289 
of  the  Lunacy  Act,  1890,  adjudicating  the  settle- 
ment of  a  paupei'  lunatic  to  be  in  the  parish  of 
L.,  in  the  E.  Union,  stated  that  the  lunatic 
resided  in  the  parish  of  L.  for  three  years  and 
upwards,  namely,  from  February,  1892,  to  about 
February,  1896.  Evidence  was  given  by  the 
union  obtaining  the  order  that  the  lunatic  had 
resided  continuously  in  the  parish  of  L.  for  a 
period  of  four  years  from  April,  1890  ;  but  it  was 
not  shown  that  the  lunatic  had  resided  in  the 
parish  of  L.  for  a  period  of  three  years  within 
the  times  mentioned  in  the  grounds  of  adjudi- 
cation. 

Held — that  the  Court  were  empowered  by 
sect.  307  of  the  Lunacy  Act,  1890,  to  amend  the 
grounds  of  adjndic.ition  so  as  to  let  in  the 
jesidence  prior  to  February,  1902,  and  that  in 
the  circumstances  tlie  grounds  should  be  so 
amended. 

Held  also — that  the  Court  were  debarred  by 
sect.  810  of  tlie  Lunacy  Act,  1890,  from  .stating  a 
case  ujion  the  point  for  the  opinion  of  the  High 
Court. 

Epping  Union  r.  Canthubuuy  Union,  73  J.  P. 

[411— Qr.  Sess. 

8.  Pauper  Lunatic — Order  Adjudicating  Settle- 
ment— Miatalie — Sujierxessian — Abandon  nient.\ — 


bj'  two  justices  adjudicating  the  settlement  of  a 
lunatic  theu  chargeable  to  the  guardians  of  the 
parish  of  H.  to  be  in  the  parish  of  L.  The  appli- 
cation for  the  order  was  made  upon  a  mistake  of 
fact,  and  the  order  was  not  served  upon  the 
guardians  of  the  parish  of  L.,  nor  was  it  formally 
abandoned. 

On  January  9th,  1908,  the  guardians  of  the 
parish  of  H.  applied  for  and  obtained  an  order  of 
justices  adjudicating  the  settlement  of  the  lunatic 
to  be  in  the  parish  of  W.,  in  the  W.  Union. 

Held — that  the  existence  of  the  order  dated 
October   1st,  1907,  did   not   render    invalid    the 
order  dated  January  9th,  1908. 
Wandsworth     Union     r.      Hammersmith 

[Parish,   78   J.  P.  368— County  of   London 

Sessions. 

9.  Peceipt  of  Relief— Medical  Adrice — Poor 
Removal  Act,  1846  (9  &  10  Vict.  c.  66),  .?.  1— 
Divided  Parishes  and  Poor  Laic  Amendment 
Act,  1876  (89  &  40  Vict.  c.  61).  .s.  34.]— Where 
a  person  applied  to  the  relieving  officer  of  the 
parish  in  which  she  was  residing  for  an  order  to 
the  medical  officer  to  afford  her  medical  advice 
and  treitmeut,  and  such  person  was  thereupon 
seen  and  examined  by  the  medical  officer,  who 
advised  her  to  go  into  the  parish  workhouse 
infirmary,  but  gave  her  no  medicine  or  other 
assistance  except  a  written  order  for  her  admis- 
sion into  the  infirmary,  and  she  did  not  use  sucli 
order  nor  seek  or  obtain  any  further  help  from 
the  parish  officers,  it  was 

Held — that  she  did  not  receive  '"  relief  " 
within  the  meaning  of  the  first  proviso  to  sect.  1 
of  the  Poor  Removal  Act,  1846. 

Bethnal  Green  Union  r.  West  Ham  Union, 
[73  J.  P.  460— Qr.  Sess. 

10.  Removability — Jlleyitimate  CItild  Under 
Si.rteen —  T/n-ee  Years''  Residence  Apart  From 
Mother— Poor  Removal  Act,  1846  (9  &  10  Vict. 
c.  66),  s.  1  ;  Poor  Removal  Act,  1848  (11  &  12  Vict. 
c.  Ill),  s.  1  ;  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (89  &  40  Vict.  c.  61),  «.  84.] 
— An  illegitimate  child,  aged  one  month,  was  put 
out  to  nurse  by  its  mother,  and  such  child  there- 
after resided  continuously  for  more  than  three 
years  in  the  parish  of  L.,  in  the  W.  H.  Union, 
and  then  became  chargeable.  The  mother  never 
resided  in  such  parish,  nor  in  any  i)art  of  the 
W.  H.  Union,  during  the  period  of  the  child's 
residence  there. 

Held— that  the  child  was,  notwithstanding  it 
was  illegitimate,  not  irremovable  by  virtue  of  its 
residence  in  L.,  inasmuch  as  the  mother  would 
have  been  removable  during  the  whole  of  such 
residence. 
Hampstead  Guardians  r.  West  Ham  Union, 


[73  J.  P.  492— Qr.  Sess. 

(e)  In  General. 

11.  Appeal — AV.t't  Practicable  Sessions — Form 
of  Notice — Poor  Law  Amendment  Act,  1834  (4  «Sc 

, _„ J         .5  Will.  4,   c.   76).  s.   81 — Poor  Laiw   Procedure 

On  October  1st,  1907,  upon  theajiplicationof  the    Act,  1848  (11  ct  12  N'ict.r.  81).. y.  9.]— Two  justices 
guardians  of  the  parish  of  H.,  an  order  was  made  I  for    Norfolk    having   made   an    order   on   Feb- 
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IV.  Settlement  and  B,emov&l—C'oiif i /ii/nl . 
niaiy  2()tli,  I'.tOS, foi'tlicMemov;il  of  certain  1i;uii)CTs 
from  the  W.  Union  to  tlio  F.  Union,  notice  of 
chargeabiiity  and  statement  of  the  grounds  of 
removal  having  been  sent  to  the  guardians  of  the 
F.  Union  on  February  2()th.  1908,  and  a  copy  of 
the  depositions  having  been  sent  to  them  on 
March  18th,  li)u8,  the  clerk  to  the  guardians  of 
the  F.  Union  wrote  on  March  Slst,  1908,  to  the 
clerk  to  the  guardians  of  the  W.  Union  giving 
notice  of  appeal,  but  not  stating  to  what  Court. 
Quarter  sessions  for  Norfolk  were  held  on 
April  8th,  1908,  but  neither  party  attended,  and 
the  appeal  was  not  entered  and  respited  at  those 
sessions.  The  next  (juarter  sessions  for  Norfolk 
were  held  on  July  1st,  1908,  and  on  the  appeal 
coming  on  at  these  sessions  objection  was  taken 
on  behalf  of  the  VV.  Union  that  the  next  prac- 
ticable quarter  sessions  were  the  sessions  of 
April  Mh,  1908,  but  (juarter  sessions  decided  that 
the  next  practicable  quarter  sessions  were  those 
ui  July  1st,  1908,  and  they  made  an  order 
allowing  the  ajipeal. 

Held — that  it  was  for  the  magistrates  at  the 
quarter  sessions  of  July  1st,  1908,  to  decide  what 
were  the  next  jiracticablo  (jujirter  sessions,  and 
that  there  being  no  evidence  that  they  had 
exercised  their  jurisdiction  wrongly,  the  Court 
would  not  quash  their  order. 

Held  also — that  as  the  notice  of  appeal  was 
treated  by  both  parties  as  a  notice  for  the  July 
sessions,  it  could  not  now  be  objected  to  on  the 
ground  that  it  applied  only  to  the  April  sessions. 
R.  r.  Norfolk  Justices,  Ex  parte  Wayland 

[Union,  [19091  1   K-  !'••  -163  ;  78  L.  J.  K.  B. 
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POST   OFFICE. 

AV'^  llAii.wAvs,  No.  :?2. 


POWER     OF     ATTORNEY 

See  Auencv. 


2Ht) ;  99  L.  T.  936  ;  78  J.  P. 


3(5  :  7   L.  G.   R. 
343— Div.  Ct. 


12.  liciHoral  of  Iri.s/i-horn  Fiiiij/er — Ajjpeal — 
Lidhle  to  be  Bemoved  to  Ireland  —  Order  for 
Beinontl  to  Wronq  Union — Bight  of  Appeal- 
Poor  Bemorul  Act,  1845  (8  &  9  Vict.  c.  117),  s.  2 
—Poor  Bemoial  ( Xo.  2)  Art,  1861  (24  &  2.->  Vict. 
c.  7G),  .t.  2— Poor  Bemoral  Act,  1863  (26  &  27 
Vict.  c.  89),  ,1.  7.] — An  appeal  will  not  lie  against 
an  order  for  the  removal  to  Ireland  of  an  Irish- 
born  pauper  unless  it  be  proved  either  that  the 
pauper  was  settled  in,  or  irremovable  from, 
England,  or  that  the  pauper  was  not  liable  to.be 
removed  to  any  place  in  Ireland. 

Therefore  an  appeal  cannot  succeed  where  a 
pauper  has  been  ordered  to  be  removed  to  L.  in 
Ireland,  if  the  [jauper  was  in  fact  liable  to  be 
removed  to  Ireland  but  to  a  different  union. 
Local  Government  Board  for  Ireland  r. 

[Blackburn  Union,    [1909]   1   K.  B.  4.54: 

78    L.  J.    K.   1'..   3(11  ;  99  L.  T.  83.5  ;  72  J.  P. 

oil:    2.5    T.    L.    U.    100;    58    8ol.  Jo.   97;    7 
L.  G.  II.  1— Div.  Ct. 

\.  VAGRANCY  AND  OTHER  OFFENCES. 

[Nil  paragraplis  in  tliis  vol.  of  tlie  Digest,] 


POOR    PRISONERS' 

DEFENCE   ACT,   1903. 

See  Criminal  Law  ani>  I'ltocKoi  re 


POWER     OF     SALE. 


See  Bankers 
Wills. 


Mortgages  :    Trusts 


POWERS. 

col. 
Power  of  Appointment. 

(fl)  Construction       ....     470 
[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(^h)  Exercise 470 

(r)  Release 472 

Id)  Validity 473 

(<■)  In  General 473 

And  xee  CONFLICT    OF     LAWS  :     DEATH 

Duties  ;  P^xecutors  :  Husband 
AND  Wife  ;  Perpetuities.  Settle- 
ments ;  Wills. 

POWER   OF   APPOINTMENT. 

See  iilxo  Husband  and  AVife,  Nos.  8,  9  : 
Mistake.    No.    1:     Settlements, 

No.  8. 

(a)  Construction. 
(No  iiar.'igiaphs  in  tliis  vol.  ol  Ihe  Digest. 

(b)  Exercise. 

1.  (,'enerul  'J'estaiiientarij  Power — Prorision  for 
"  K.r])rexx  Beference."]  —  W.  had  power  to  appoint 
funds  by  will  "  exi)ressly  referring  to  this 
power." 

Held — that  the  words  "over  which  I  shall 
have  any  jiower  of  disposition  by  will"  con- 
tained in  her  will  were  a  sutticient  reference  to 
operate  as  an  execution. 

Li  re  Waterhonste  ((190S)  77  L.J.  Ch.  30;  98 
L.  T.  30— C.  A.)  applied. 

In  re  Lane,  Belli  /•.  Lane,  [I'.kiS]  2  (•h.581  ; 
[77  L.  J.  Ch.  774  :  99  L.  T.  (;93— Eady,  J. 
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Power  of  AT?Tpomtmeni^ Continued. 

2.  Poiirr  of  Appobttment  hy  Will  during 
Coverture — E-vercise  of  Poicer  duri/ii/  Coverture 
— Death  while  Discovert.] — A  power  given  to  a 
married  woman  to  appoint  by  will  during  cover- 
ture is  validly  exercised  by  a  will  executed  by 
her  during  coverture,  although  at  the  date  of  her 
death,  when  the  will  came  into  operation,  she  was 
discovert. 

In  re  Tllingwoeth,  deceased,  Bkvir  v. 
[Armstrong,  [1909]  2  Ch.  297  ;  78  L.  J.  Ch. 
701  ;  101  L.  T,  104  ;  53  Sol.  Jo.  616— Eve,  J. 

3.  Special  Testamentary  Powers  —  Exercise 
hi/  Will — Later  Will — JVo  E,rpress  Revocation— 
Wtetheralater  Will  an  Exercise  uf  Power.] — W., 
the  donee  of  a  special  power  of  appointment, 
made  a  will  by  which  she  expressly  exercised  the 
power.  Later,  she  executed  a  holograph  will  in 
these  terms  :  "I  wish  to  leave  at  my  death 
everything  I  have  power  to  will  to  my  husband." 

Held — that  she  meant  to  and  did  exercise  her 
power  by  the  later  will,  and  that  it  revoked  the 
earlier  will. 

In  re  Westo)i's  Settlement,  Neeves  v.  Weston 
([1906]  2  Ch.  620;  9.5  L.  T.  581— Buckley,  J.), 
applied. 

Wrigley  r.  Lowndes,  [1908]  P.  348  ;  77  L.  J. 
[P.  148  ;  99  L.  T.  879— Barnes,  Pres. 

4.  English  Testamentary  Power— Execution  hy 
Forei</n  Subject— Will  Invalid  hy  Foreign  Law 
—  AdmissihUity  to  Prolate.]— ^\\&l&  a  person 
domiciled  abroad  has  an  English  power  of 
appointment  by  will,  a  will  executed  by  him  in 
English  form  may,  notwithstanding  that  it  is 
not  validly  executed  according  to  the  law  of  his 
domicil,  be  admitted  to  probate  as  a  will  for  the 
purpose  of  the  appointment  although  it  may  not 
be  admissible  for  other  purposes. 

Decision  of  C.  A.  of  Ireland  affirmed. 
Murphy  r.    Deichler  and   Others,  [1909] 
[A.  C.  446  ;  78  L.  J.  P.  C.  159  :  101  L.  T.  143  ; 
25  T.  L.  E.  719  ;  .53  Sol.  Jo.  671  ;  43  I.  L.  T. 
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5.  Fraud  on  Power — Apjjointmenton  Condition 
— Bargain.] — A  lady  had  power  under  her 
marriage  settlement  to  appoint  to  one  or  more  of 
her  children  exclusively  of  the  other  or  others  of 
them.  She  had  two  children,  a  son  and  a 
(laughter,  and  she  appointed  the  whole  property 
to  the  daughter  on  condition  that  the  daughter 
settled  the  property  as  to  one  moiety  on  herself 
and  her  children  and  as  to  the  other  moiety  on 
the  son,  his  wife,  and  children. 

Held — that   the   appointment    was   a    fraud 
upon  the  power. 
Knowles  r.  MoROAN.  54  Sol.  Jo.  117 — Eve,  J. 

6.  Exercise  of  Power  in  Married  }]'oma/i\f  Will 
Made  Du ri ngCo  vert n re —  Cessation  of  C 'o vert u re — 
Property  Decoiiiiiig  Vested  in  Testatrix  Ahsolut el y 
— Intentions  of  Testatrix — Appointments  Operat- 
ing as  Bequests— Wills  Act,  1837  (7  Will.  4  & 
1  Vict.  c.  26),  s.  24 — Married  Women's  Property 
Act.  1893  (56  k  hi  Vict.  c.  63),  s.  3.]— A  testatrix 


made  her  will  in  1895,  during  the  lifetime  of  her 
husband,  and  therein  exercised  a  power  of 
appointment  given  to  her  by  her  marriage  settle- 
ment, dated  1861,  in  respect  of  the  funds  com- 
prised in  the  settlement.  In  exercising  the 
power  she  used  the  usual  words  "  and  of  all  other 
powers  (if  any)  hereunto  enabling  me."  By 
the  death  of  her  husband  in  1905,  without  leaving 
any  issue  of  the  marriage,  she  became,  by  the 
terms  of  the  settlement,  absolutely  entitled  to 
the  settled  property.  She  died  in  1908  a  lunatic, 
without  having  revoked,  altered,  or  rei)ublished 
her  will. 

Held — that  the  appointments  made  by  the 
will  were  clear  intentions  of  the  testatrix  to 
dispose  of  the  settled  property  :  that  the  effect 
of  sect.  3  of  the  Married  Women's  Property  Act 
of  1893  was  to  make  those  appointments  valid 
dispositions  of  the  funds  in  question,  notwith- 
standing the  testatrix  having  subsequently 
become  absolutely  entitled  ;  tiiat  the  words 
"  all  other  powers  hereunto  enabling  me  "  were 
api)licable  to  the  power  given  by  the  Act  of  1893, 
and  that  the  case  was  not  affected  by  the  lady 
becoming  a  lunatic. 

In  re  James,  Hole  r.  Bethune,  [19091  W.  N. 
[236;  101   L.  T.  625— Joyce,  J. 

(c)  Release. 

7.  Testamentary  Power — Release  Inter  Vivos — 
Release  in  Part— Agreement  Xot  to  Exercise  the 
Power  —  Validity  and  Effect  of  Release  and 
Agreement.]— The  donee  of  a  testamentary  power 
of  appointment  over  settled  funds  among  her 
children  and  issue  agreed  with  two  of  her  sons 
that  she  would  not  exercise  the  power  so  as  to 
reduce  the  share  of  either  to  less  than  £7,0(i0, 
and  that  the  sum  should  vest  in  possession  upon 
her  decease,  and  with  one  of  these  sons  that  his 
share  should  be  at  least  £7,000,  and  she  agreed 
with  a  third  son  that  she  would  so  far  release  her 
power  and  so  far  contract  not  to  exercise  it  that 
his  share  should  be  at  least  £7,000.  By  her  will 
she  appointed  and  settled  the  trust  funds  so  that 
none  of  the  three  sons  would  be  entitled  in 
possession  to  his  share. 

Held  (applying  the  princii)le  in  Davies  v. 
Hnguenhi  (1  H.  &;  M.  730),  but  for  the  reason 
only  that  the  principle  had  been  adopted  by  long 
settled  practice)— that  the  three  sons  were 
entitled  in  possession  to  £7,000  each,  less 
advances  respectively  made  to  them  out  of  and 
in  respect  of  such  sums. 

Held  also — that  the  power  was  not  otherwise 
affected. 

In    rp:   Eveued,    Molineux    v.    Evered,   54 
[Sol.  Jo.  83— Neville,  J. 

8.  Settlement —  Tenant  for  Life — Power  to 
Appoint  Further  Portions  —  Disentailing  Deed 
Subject  to  Anterior  E.<itates  and  Powers  Annexed 
Thereto— Mortgages — Covenants  for  Title  Includ- 
ing Indemnity  Again.<<t  Portions  — ■  Subsequent 
Appointment  of  I'ortionx — Priority  of  Portions 
Over  Mortgages.] — By  a  marriage  settlement 
made  in  1832  certain  estates  were  limited  to  the 
use  of  A.  for  life,  remainder  to  the  use  of  trustees 
for   a    term    of   (lOO   vears  to  secLire  £20,000  as 
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Power  of  Appointment  — r<)/(^(/^//(7/. 
portions  for  younger  children,  remainder  (o  B., 
the  eldest  son  of  A.,  in  tail  male,  with  remainder 
over.  The  settlement  contained  a  power  for  A. 
by  deed  and  will  to  appoint  a  further  sum  of 
.£10,000  as  portions  for  younger  children. 

In  1S,")4  B.  executed  a  disentailing  deed  (in 
which  A.  joined  as  protector  of  the  settlement) 
by  which  the  estates  were  granted  (subject  to 
the  several  uses,  estates,  and  charges  created  by 
the  settlement  anterior  to  the  limitations  in 
favour  of  B.'s  estate  tail,  and  to  all  powers  and 
privileges  to  such  precedent  estates  annexed)  to 
such  uses  as  A.  and  B.  might  jointly  appoint. 
A.  and  B.  in  exercise  of  such  power  created  mort- 
gages on  the  estates,  and  entered  into  the  usual 
covenants  for  title,  with  an  indemnity  {nUer  alia) 
against  portions.  A.  by  his  will  charged  the 
estates  with  a  further  sum  of  £  10,000  for  portions, 
and  died  in  1890. 

In  1909  questions  arose  as  to  the  priorities  of 
the  mortgages  created  bj'  the  joint  power,  and 
the  further  portions  appointed  by  A."s  will. 

Held — (1)  that  A.'s  power  to  raise  portions 
related  to  the  estate  of  the  donee  in  the  land  in 
gross,  and  was  therefore  capable  of  being  released 
in  1S.")4:  ;  (2)  that  it  was  a  power  "  belonging  or 
annexed  or  exercisable  in  respect  of  "  a  precedent 
estate,  and  was  not  released  by  A."s  concurrence 
in  the  disentailing  deed  ;  (3)  that  A.'s  covenants 
for  title  in  the  mortgages  did  not  amount  to  a 
release  by  him  of  his  power,  and  therefore  the 
portions  appointed  by  the  will  had  priority  over 
the  mortgages. 

Snvpev.  Qtffpi/  ((1736)  1  Bro.  Pari.  Cas.  276) 
distinguished. 

XoTTiDGE    r.   Dering  ;    Raban   v.    Bering, 
[  [1909]  2  Ch.  647  ;  101  L.  T.  491— Neville,  J. 

(d)  Validity. 

9.  Iliile  Against  Douhle  Pus-iihilities — Apjdi- 
cation  of  Bide  to  Eqnitahir  Interests.'] — The  rule 
against  the  limitation  of  land  to  an  unborn 
child  for  life  with  remainder  to  the  latter's 
unborn  child  applies  alike  to  legal  remainders 
and  equitable  interests. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450;  78 
L.  J.  Ch.  6.57  ;  101  L.  T.  1.58  ;  25  T.  L.  R.  688  ; 
53  Sol.  Jo.  651)  affirmed. 

In  be  Nash,  Cook  r.  Frederick.  [1909]  \V.  N. 
[209  :  26  T.  L.  R.  57  ;  .54  8ol.  Jo.  48— C.  A. 

(e)  In  General. 

10.  Surrender  of  Life  Interest  in  Securities — 
Hotchpot  Clause  —  Valuation  as  at  Date  of 
Appointment  or  Date  of  Death  of  Life  Tenant.] 
— Under  a  power  of  appointment  contained  in  a 
marriage  settlement  securities  were  at  different 
times  appointed  by  the  life  tenant  to  persons 
objects  of  the  power,  and  her  interest  in  the 
securities  was  in  each  case  surrendered  by  the 
same  deed.  The  settlement  contained  a  hotchpot 
clause.  The  life  tenant  died,  leaving  part  of  the 
funds  unappointed. 

Held — that  the  securities  must  in  each  case 
be  brought  into  account  at  their  value  as  on  the 


death  of  the  life  tenant,  and  not  as  on  the  date 
of  appointment. 

In    re    Kelly's    Settlement,    Gustard    r. 

[Berkeley,   [1909]    W.  N.  203;  101  L.  T. 

555  ;  54  Sol.  Jo.  12 — Warrington,  J. 
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(a)  Costs 481 
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INo  paragraphs  in  this  vol.  of  the  Digest.) 

XIII.  Execution. 
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(No  paragraphs  in  this  vol.  of  the  Digest.] 
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00  Stay 483 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
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See  also  ADMIRALTY  ;  Arbitration  ; 
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tempt and  Attachment  ;  County 
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AND  Procedure  ;  Crown  Prac- 
tice ;  Discovery  ;  Evidence  ; 
Execution  ;  Executors  ;  Hus- 
band AND  Wife  ;  Injunctions  ; 
Interpleader  ;  Libel  and 
Slander,  Nos.  4,  5,  6  ;  Limitation 
OF  Actions  ;  Lunatics.  No.  1  ; 
Misrepresentation  and  Fraud, 
No.  1  ;  Partnership  ;  Patents, 
Nos.  8  to  12 ;  Pleading  ;  Rail- 
ways, No.  38  ;  Receivers  ;  Sale 
of  Land,  iSo.  10  ;  Solicitors  ; 
Specific  Performance  ;  Ship- 
ping ;  Trade  Marks.  Nos.  12,  13, 
14  ;  Trusts,  No.  'J. 


1.  SERVICE  OF  WRIT  OF  SUMMONS, 

1.  Ser rice 0)1  C'oiiijfani/ — Registered  Ojfice — Ser- 
vice at  Unreijixtered.  Office — Setting  aside  Writ — 
a.  S.  C,  0?-d.9,r.  8 — Companies  (Consolidation) 
Act,  1908  (8  Edw.  7,  c.  6i»),  s.  116.]— The  only 
way  in  which  a  writ  can  be  served  on  a  company 
is  by  leaving  it  at  or  sending  it  by  post  to  the 
registered  office  of  the  company.  It  is  not 
sufficient  to  serve  it  at  an  office  which,  though 
an  office  of  the  company,  is  not  the  registered 
office  of  the  company. 

ViGNES  r.  Stephen  Smith  &  Co.,  Ld.,  53  Sol. 
[Jo.  716— Eve,  J. 


II.  SERVICE  OUT  OF  JURISDICTION. 

(a)  Breach  of  Contract  performable  within 
Jurisdiction. 

[No  par:ig)aplis  in  this  vol.  ol  the  Digest.) 

(b)  Injunction. 
[No  paragraphs  in  this  voL  ol  the  Digest.) 
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11.  Service  out  of  Jurisdiction — Continued. 
(c)  MiscellaneonB. 

2.  ■'  Ordinarily  Resident  Within  the  Jvrixdie- 
tioii  " — Amhitxxudor's  Wife  Lirinij  at  Emhaxxij — 
Ord.  11,  r.  1  (<•)•] — The  wife  of  an  ambassador 
to  this  country  who  resides  with  her  husband  at 
the  embassy  is  not  "  ordinarily  resident  within 
the  jurisdiction"  within  the  meaning  of  Ord.  11, 
r.  1  (f),  so  as  to  entitle  a  plaintiff  in  proceedings 
against  her  after  she  has  left  this  country  to 
serve  notice  of  the  writ  upon  her  out  of  the 
jurisdiction. 

Ghikis  r.  MusuxiUS,  25  T.  L.  R.  225— Parker,  J. 

(d)  Necessary  or  Proper  Party. 

[No  iiai-n>rnii)lis  in  tin's  \ol.  of  the  Di},"'st-] 

111.  SUMMARY  JUDGMENT  ON  SPECIALLY 
INDORSED  WRIT. 

3.  (ontract  Price  Payable  htj  In.stahnents — 
Action  to  Recover  Inxtalment — "•  Debt  or  Liqui- 
dated Demand''— R.  S.  ('..  Ord.  3,  r.  (i  ;  Ord.  14. 
/•.  1.] — The  plaintiffs,  who  were  shipbuilders, 
agreed  to  build  a  ship  for  the  defendants  for  a 
certain  price  to  be  paid  by  specified  instalments  as 
the  building  of  the  ship  progressed  ;  and  by  the 
agreement,  upon  payment  of  the  first  instalment, 
the  hull  ami  materials  were  to  become  the 
absolute  property  of  the  defendants,  subject  only 
to  the  vendors"  lien  for  unpaid  purchase-money  ; 
and  if  anj'  instalment  remained  impaid  for 
fourteen  days  the  plaintiffs  were  to  be  at  liberty 
to  suspend  the  work,  or  they  might  complete  and 
sell  the  ship  to  satisfy  their  claim.  The  defen- 
dants did  not  pay  the  first  instalment  when  it 
became  due,  and  the  plaintiff  brought  an  action 
to  recover  the  amount  thereof,  and  applied  for 
judgment  iinder  Ord.  14. 

Held — that  the  claim  was  for  a  "  liquidated 
demand ''  within  the  meaning  of  Ord.  3,  r.  6, 
and  that  therefore  Ord.  14,  r.  1,  applied. 
Those  Oiders  are  not  confined  to  cases  where  the 
old  action  of  debt  would  have  been  maintainable. 
AVoRKMAN,    Clakk    &    Co.,    Ld.    V.     Lloyd 

rBKAZiLENO,   [1908]   1   K.  B.  908;  77  L.  J. 

k.  B.  953  ;  99  L.  T.  477  ;  24  T.  L.  R.  458  ;  11 
Asp.  M.  C.  126— C.  A. 

4.  Leave  to  Defend — AjHdarit  ^'erifying  Cauxe 
of  Action  —  Knou-ledye  or  Belief — R.  S.  C, 
Ord.  14,  /■.  1.] — Where  the  affidavit  in  support 
of  an  application  for  judgment  under  Order  14, 
is  not  made  by  a  person  who  can  swear  positively 
to  the  facts,  but  is  merely  an  affidavit  made  on 
information  and  belief,  there  is  no  jurisdiction  to 
make  an  order  that  the  defentlants  should  pay  a 
certain  sum  into  Court  as  a  condition  of  having 
leave  to  defend. 
LActos  r.  Grunwaldt  and  Another,  [1909] 

'W.  X.  21(;  ;  101    L.  T.  r,20  ;  26  T.  L.   11.  69 

— C.  A. 

IV.  PARTIES. 

,SW'  aho  Crown  Practice,  No.  1. 
(a)  Attorney-General. 

[No  p.sragraphs  in  this  vul.  o(  the  Digest.] 

(b)  Compromise. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(c)  Joinder  of  Defendants. 

6.  Joinder  of  Difl'ercnt  Cau.tcx  of  Action  oi/iii/i.\/ 
Two  Dc/endantx — iJeht — Daniaijex  for  Xeiflert  of 
Duty  and  an  Account  -iVo  Joint  Claim  ai/ainxt 
TuHi  Defendants — Motion  to  Strike  out  Claim — 
Jnrixdiction — Ord.  16,  r.  4.]— The  plaintiff  was 
one  of  two  parties  in  a  j)artnershi|)  dis.solved  by 
consent,  there  being  a  considerable  sum  due  to 
the  plaintiff  for  capital.  The  second  defendant, 
as  agent,  sold  the  business  to  the  first  defendant 
for  a  consideration  which  included,  inter  alia, 
the  i)ayment  of  the  debts  and  liabilities  of  the 
dissolved  partnership.  In  an  action  claiming 
payment  of  the  amount  due  in  resjject  of 
capital  to  the  i)laintiff  from  the  first  defendant 
and  damages  for  negligence  and  breaches  of 
duty  in  selling  the  business  and  an  account 
against  the  second  defendant,  the  first  defendant 
moved  to  strike  out  the  statement  of  claim 
unless  the  plaintiff  elected  against  which  defen- 
dant he  would  proceed. 

Held — that  the  Com-t  could  deal  with  the 
matter  on  motion  ;  and  that,  as  the  only  con- 
nection between  the  two  causes  of  action 
against  the  defendants  was  that  the  measure 
of  relief  granted  against  one  might  have  to  be 
ascertained  by  the  relief  granted  against  the 
other,  the  plaintiff  must  elect. 

Sadler    v.    Great    Western     Jly.    Co.    ([1896] 

A.  C.  450  ;  65  L.  J.  Q.  B.  462  :    74  I,.  T.  561  ;  45 

W.  R.  11  ;  12  T.  L.  R.  394)  applied. 

Greenwood  r.  Grhenwood  and  Armitage, 

[100  L.  T.  68  ;  53  8ol.  Jo.  61— Eve,  .J. 

(d)  Joinder  of  Plaintiffs. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Married  Woman. 
See  Partition,  Nos.  1,  2. 

(f)  Pauper. 

6.  Riyhf  to  Sue  in  Forma  Pauperis — Married 
Woman  —  Annuity  Subject  to  Re.ttraint  on 
Anticipation — Ifushand  not  Joining  in  Afiidavit 
ax  to  Mcanx — 7^  S.  C,  Ord.  16,  r.  22.'j— A  married 
woman,  whose  only  income,  apart  from  what  she 
earned  in  teaching  one  or  two  girls,  wa-s  an 
annuity  of  £52  a  year,  subject  to  restraint  ou 
anticipation,  made  an  affidavit,  in  which  her 
husband  did  not  join,  in  which  she  deposed  that 
she  was  not  worth  £25,  her  wearing  apparel  and 
the  subject-matter  of  the  action  alone  excepted. 

Held — that  she  was  not  eutitlctl  to  sue  in 
forma  pauperix. 

Semble.    the    husband  of    a    married  woman 
who  seeks  to  sue /w/f'/'Wrt  ^w«^V(v/.v  must  join  in 
her  affidavit  as  to  means. 
In  re  Atkin's  Trusts,  Smith  v.  Atkin,  [1909] 

[1    Ch.  471  ;  78  L.  J.  Ch.  307  ;  99  L.  T.  877  : 
53  Sol.  Jo.  61— Eve,  J. 

(g)  Representation. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(h)  Substituting  Plaintiff. 
[No  paragiaphs  iii  this  vol.  ol  the  Digest., 

(i)  Third  Party  Procedure. 
[No  paragraphs  ui  this  vol.  of  the  Digest.] 
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Y.  JOINDER  OF  CAUSES  OF  ACTION. 

[No  parajjiviphs  in  this  vol.  of  tlie  Digest.] 

VI.  PAYMENT  INTO  COURT. 

iSee  also  COMPAXIES,  No.  9 ;   LiBEL  AND 
Slander. 

(a)  Acceptance. 

7.  Action  for  Injiincflon  and  Damages — Pai/- 
meyit  info  Court — Denial  of  Liahilit ii — Accej?tance 
hi/  Plaintiff— Costs— Discretion— B.  S.  C,  Orel. 
22,  r.  7.] — The  defendants  deposited  on  land 
claimed  by  the  plaintiff  quantities  of  mud, 
sullage  and  timber,  and  as  was  alleged  by  the 
plaintiff,  thereby  damaged  his  roads  and  crops. 
The  defendants  in  their  statement  of  defence 
justified  the  acts  complained  of  on  the  ground 
that  they  were  owners  of  the  lands  in  question, 
and  alternatively  alleged  that  they  had  done  the 
acts  complained  of  under  statutory  authority. 
The  plaintiff  claimed  (^inter  alia)  (1)  a  declara- 
tion that  the  defendants  were  not  entitled  to 
make  such  deposit  upon  his  lands,  (2)  an  injunc- 
tion, and  (.3)  damages.  The  defendants,  while 
denying  liability,  brought  into  Court  the  sum  of 
£5,  and  said  that  that  sum  was  enough  to 
satisfy  the  claim  in  respect  of  the  matters 
pleaded.  The  plaintiff  thereupon  gave  notice 
that  he  accepted  the  sum  paid  into  Court  "  in 
satisfaction  of  the  claim  in  respect  of  which  it 
was  paid  in."  On  an  appeal  by  the  defendants 
from  a  decision  of  the  Master  awarding  the 
plaintiff  his  costs  in  the  action  : — • 

Held— that  Ord.  22,  r.  7,  could  not  apply  in 
the  case  of  a  claim  for  a  declaration  of  title  to 
land  or  for  an  injunction  ;  that  the  costs,  there- 
fore, were  in  the  discretion  of  the  Court,  and  as 
it  appeared  doubtful  whether  an  injunction 
could  in  any  event  have  been  granted,  the 
plaintiff  should  have  his  costs,  except  in  so  far 
as  they  had  been  increased  by  the  claim  for  an 
injunction  ;  and  that  so  far  as  the  defendants' 
costs  had  been  increased  by  such  claim  they 
were  to  be  paid  by  the  plaintiff. 

Young  v.  Black  Sluice  Commissioners,  73 
[J.  P.  265— Parker,  J. 

(b)  Admitting  Liability. 

[No  i)aragraijlis  in  this  vol.  of  the  Digest.] 

(c)  Denying  Liability. 

8.  Particulars  as  to  Causes  of  Action  in 
Respect  of  which  Money  Paid.] — In  an  action 
claiming  £1,831  15.<.  Id.  for  work  and  labour 
done  and  materials  provided,  and  money  paid  by 
the  plaintiffs  for  the  defendants'  use  and  for 
goods  sold  and  delivered,  the  particulars  of  which 
had  from  time  to  time  been  supplied  by  the 
plaintiffs  to  the  defendants,  the  defendants, 
while  denying  liability,  brought  into  Court  the 
sum  of  £111  is.  Id.,  and  pleaded  that  the  said 
sum  was  sufficient  to  satisfy  the  plaintiff's  claim. 
The  plaintiffs  thereupon  called  upon  the  defen- 
dants to  give  particulars  of  the  items  contained 
in  the  accounts  from  time  to  time  furnished,  in 
respect  of  which  the  sum  of  £111  is.  Id.  was 
lodged  in  Court. 

Held— 'hat,  in  the  circumstances  and   con- 


sidering the  smallness  of  the  items,  the  defendants 
were  not  boun  1  to  give  such  particulars. 

Alliance  Gas  Co.  v.  Dublin  Corporation, 
[43  I.  L.  T.  22— Div.  Ct.,  Ireland. 

(d)  Generally. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Libel  Action. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Trustees. 

[No  i)aragi'aphs  in  this  vol.  of  the  Digest.] 

VII.  PAYMENT  OUT  OF  FUND  IN  COURT. 

See     also     Compulsory      Purchase, 

Nos.  4.  5,  6,  7,  8  ;  Evidence.  No.  9. 

9.  Per.sonal  Action — Payment  into  Court — 
Death  of  Defendant — Coutder-claim  by  Exe- 
cutors.'] —  In  an  action  for  slander  the  defen- 
dant paid£20  into  Court  with  a  denial  of  liability. 
The  defendant  having  died,  and  the  plaintiff's 
claim  having  therefore  abated,  the  defendant's 
executors  on  a  counter-claim  obtained  a  verdict 
for  £250. 

Held — that  the  £20  in  Court  should  go  in 
part  payment  of  the  £2.50  and  costs  obtained  by 
the  defendant's  executors. 

Brownv.  Feeney  ([1906]  1  K.  B.  563)  followed. 

Ramus  v.  Dashwood,  Times,  March  11th,  1909 

— Grantham,  J. 

VIII.  ACTION   FOR  DECLARATION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  DISCONTINUANCE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


X.  TRIAL. 


(a)  Miscellaneous. 


10.  Interlocutory  Order  in  Plaintif's  Favour — 
ApjJcal  Pending  '  hy  Defendants  —  Bight  of 
Plaintiff'  to  set  dtiicn  Action  for  Trial.]— A  bill 
of  sale,  on  the  strength  of  which  the  defendants 
had  taken  possession  of  the  plaintiff's  goods,  was 
held  by  the  Court  of  Appeal  to  be  invalid.  The 
defendants  entered  an  appeal  to  the  House  of 
Lords  from  that  order.  The  plaintiff  took  out  a 
summons  to  set  down  for  hearing  his  action 
against  the  defendants,  claiming  damages  for 
alleged  trespass  in  taking  possession  of  the  goods. 
Eve,  J.,  refused  to  make  an  order  on  the  sum- 
mons until  the  decision  of  the  House  of  Lords 
was  given,  on  the  ground  that  the  order  would 
embarrass  the  defendants  in  their  defence. 

Held— that  the  fact  that  the  plaintiff  had 
obtained  an  order  in  his  favour  did  not  debar 
him  from  setting  down  his  action  for  trial  before 
the  defendants'  appeal  was  lie.ird  and  determined 
in  the  House  of  Lords. 

Decision 'of  Eve,  J.,  reversed. 

Gadd  r.  Provincial  Union  Bank  (No.  2),  53 
.      ■  [Sol.  Jo.  615— C.  A. 
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X.  Trial — Contimted. 

(b)  Notice  of  Trial. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Place  of  Trial. 

[No  iiaragraph.s  in  this  vol.  of  the  Diijest.] 

(d)  Bight  to  Jury. 

11.  R.  S.  C,  Ord.  U  ;  Ord.  3tt,  v.  6  ;  Ord.  54, 
/•.  82."] — Upon  an  application  under  Old.  14  for 
leave  to  enter  final  judgment,  the  Master  made  the 
following  order  : — "  It  is  ordered  that  the  defen- 
dnnt  be  at  liberty  to  defend  this  action,  and 
that  the  action  be  set  down  in  the  short  cause 
list  for  trial."  The  defendant  then  applied  for 
an  order  that  the  action  be  tried  with  a  jury. 

Held  -that  as  the  order  giving  leave  to  defend 
imposed  no  conditions  as  to  the  mode  of  trial, 
the  defendant  was  entitled  under  Ord.  S6,  r.  (5, 
to  have  the  action  tried  with  a  jury. 

^Iacartney  v.  Macartney,  2.")  T.  L.  R.  S18— 

[Pickford,  J. 

12.  Legitiniacii  Declaration  Suit — Mutriinonhil 
CavseK  Act,  ISoV  (20  ic  21  Vict.  e.  85),  aw.  28,  M 
—Leyltlmacy  Declaration  Act,  18o8  (21  k  22 
Vict.  c.  i»3),  .V.  4.]-  The  operation  of  sect.  28  of 
the  Matrimonial  Causes  Act,  1857,  is  confined 
to  issues  relating  to  allegations  of  adultery  in 
divorce  proceedings,  and  has  no  application  to 
proceedings  under  the  Legitimacy  Declaration 
Act,  1858.  In  proceedings  under  the  latter  Act 
the  Court  has  a  discretion  as  to  allowing  the 
issues  to  be  tried  before  a  jury. 

Circumstances  in  which,  on  the  ground  of 
inconvenience,  delay,  and  the  possible  mis- 
carriage of  justice,  the  Court  refused  to  direct 
the  trial  by  a  jury  of  the  issues  raised  by  a 
petition  under  the  Legitimacy  Declaration  Act, 
1858. 

Sackville- West    r.     Attorney  -  General 

[(Lord   Sackville  and   Others   cited), 

[i;iU9]  220  :  2(]  T.  L.  11.  33— Bighara.  Pres. 

XL  MOTION  FOR  NEW  TRIAL. 

(a)  Costs. 
[No  iiaragrajjhs  iu  this  voL  of  the  Digest.] 

(b)  Grounds  for  Ordering  New  Trial. 

13.  Misdirection — Single  Sentence  Separated 
front  Context.] — In  considering  the  question  of 
misdirection  a  single  sentence  of  the  judge's 
charge  to  a  jury  must  not  be  separated  from  its 
context  unless  such  sentence  dominates  the 
reasoning  upon  which  that  portion  of  the  charge 
is  founded.  Misdirection  to  be  a  ground  of  new 
trial  must  be  substantial  misdirection. 

Blue  and  Deschamps  v.  Red  Mountain  Ry. 
[Co.,  [1909]  A.  C.  361  ;  78  L.  J.  P.  C.  107— 

P.  C. 

14.  Damages  for  Personal  Injuries — Misdirec- 
tion— ^' Subdantial  Wrong  or  Miscarriage'' — 
R.  S.  C.  Ord.  39,  r.  6.]— In  an  action  for 
damages  for  personal  injuries  caused  by  the  neg- 
ligence of  the  defendant  the  judge  misdirected 
the  jury  by  leaving  it  open  to  them  to  treat 
the  injury  to  the  plaintiff's  sight  and  hearing  as 

Y.D. 


being  permanent,  there  being  no  evidence  of  any 
such  permanent  injury  proper  to  be  left  to  the 
jury. 

The  plaintiff  had  admittedly  been  seriously 
injured  and  was  for  a  considerable  time  in  a 
hospital.  The  jury  gave  a  verdict  for  .€250 
damages. 

Held  (V'aughan  Williams,  L.J.,  dissenting) — 
that,  the  amount  of  damages  being  reasonable 
anil  proper  in  respect  of  the  injuries  which  the 
plaintiff  had  admittedly  suffered,  "  no  substan- 
tial wrong  or  miscarriage "  was  occasioned  by 
the  misdirection  within  the  meaning  of  Ord.  39, 
r.  t),  and  a  new  trial  ought  not  to  be  granted. 

Bray  v.  Ford  ([190G]  A.  C.  44  ;  65  L.  .J.  Q.  B. 
243  ;  73  L.  T.  609— H.  L.)  distinguished. 

Floyd  and  Another  r.  Gibson,  100  L.  T.  761 

[— C.  A. 

(c)  Time  for  Serving  Notice. 

15.  Practice — Appeal — Time  for  Appealing — 
Mittion  for  a  A>(r  Trial — Trial  hy  Judge  and 
Jury — Appeal  against  Decision  of  Judge — 
A'd'tension  of  Time — Appeal  not  Entered  Owing 
to  Illness  of  Coun^^el  Instructed  to  Draio  Xotice  of 
Appeal— R.  S.  C,  Ords.  39,  /•.  lA,  4  ;  58,  /•.  15  ;  64, 
/'.  7.] — Owing  to  the  illness  of  counsel  instructed 
to  draw  notice  of  motion  for  a  new  trial  in  an 
action  tried  with  a  juiy  in  the  King's  Bench 
Division  of  the  High  Court,  the  notice  was  not 
served  within  eight  days,  as  prescribed  by 
R.  S.  C  Ord.  39,  r.  lA,  4.  An  application  lu 
extend  the  time  for  serving  notice  of  motion  fo: 
new  trial  was  adjourned  to  be  heard  before  the 
full  Court  of  Appeal. 

Held — that  the  discretion  of  the  Court  as  to 
extension  of  time  for  appeal  should  not  be 
fettered  by  any  strict  definition,  but  should 
always  be  exercised  for  the  purpose  of  doing 
justice  ;  that  the  case  came  within  Ord.  64,  r.  7, 
and  not  uudej-  Ord.  58,  r.  15  ;  and  that  leave 
should  be  granted  upon  the  terms  that  the 
applicants  paid  the  respondents'  costs  of  applica- 
tion in  any  event. 

Baker  v.  Faher  ([1908]  W.  N.  9)  followed 

RuMBOLD  r.  London  County   Council  and 
[Scott,  100  L.  T.  259  ;  53  Sol.  Jo.  227— C.  A. 

Xlt.  ENTRY   Of   JUDGMENT. 

[Xo  paragraphs  iu  this  vol.  of  llie  Digest.] 

Xlll.  EXECUTION. 

bee  also  Judgment,  No.  1. 

(a)  Discovery  in  Aid. 

16.  Conduct  Money — E-rpen-tcs  in  Addition.]  — 
An  order  made  for  the  attendance  in  Court  of 
a  judgment  debtor  to  be  examined  as  to  means 
directad  that  she  should  be  temlered  a  suitable 
sum  "as  and  for  her  viaticum.''  She  acceptetl 
the  sum  tendered,  and  attended  for  examination, 
whereupon  the  judge  ordered  the  plaintiff  to 
pay  to  the  judgment  debtor  the  sum  of  (me 
guinea  '•  as  and  for  her  expenses  in  att(Miding  for 
examination." 

16 
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XIII.  Execution — Contlmicd. 

Held — that  where  the  judge  had  jurisdiction 
to  give  a  certain  sum  of  money  as  "conduct 
money,"  the  Court  of  Appeal  ought  not  to  look 
into  the  amount.  Whether  the  judge  called  the 
amount  ordered  to  be  paid  to  a  judgment  debtor 
under  this  jurisdiction  "  conduct  money "  or 
"  expenses  "  made  no  difference. 

Rendfll  v.    Grundy  ([1895]    1  Q.  B.  16;  U 

L.  J.  Q.  B.  135  ;  71  L.  T.  564— C.  A.)  considered. 

Equitable    Loan   Investment    Society    r. 

[BoLQER,  43  I.  L.  T.  267— C.  A.,  Ireland. 

(b)  Scotch  Judgment. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(c)  Sequestration. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)   Stay. 
See  Companies,  No.  40. 

(e)  Writ  of  Possession. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  ATTACHMENT   OF   DEBTS. 

17.  Ga rnlshce  Ordernisi — Arm i/ Pension — Pay- 
master-Generars  Pay  Warratit  -  Kegotiabilit t/ — 
Army  Act,  1881  (44  &  45  Vict.  c.  58),  s.  141.]— 
The  defendant,  a  retired  army  officer,  entitled  to  a 
pension,  employed  his  bank  to  collect  and  place 
the  pension  to  an  account  which  he  kept  exclu- 
sively for  such  moneys.  On  January  1st,  1909, 
there  was  a  sum  standing  to  the  credit  of  this 
account  of  £6  IB*.  8rf.— the  balance  remaining 
of  previous  pension  moneys.  On  that  day  a 
garnishee  order  nisi  was  served  on  his  bankers 
by  the  plaintiffs.  On  the  same  date  the  defen- 
dant received  the  usual  form  of  receipt  to  be 
signed  by  him  for  the  amount  of  his  pension 
then  due.  This  was  signed  by  the  defendant 
and  handed  to  his  bankers  who  credited  him 
with  the  amount  on  the  same  date,  although, 
the  money  was  not  actually  received  till 
January  7th. 

Held— (1)  that  the  sum  of  £6  13*.  8<^.  had 
lost  its  character  as  pension  and  was  attached 
by  the  garnishee  order ;  (2)  that  the  form  signed 
by  the  defendant  and  presented  through  his 
bankers  to  the  Paymaster-General  was  a  mere 
receipt  and  was  not  negotiable  ;  and  (3)  that 
the  garnishee  order  did  not  attach  the  £  1 7  12s.  &d., 
inasmuch  as  it  had  not  come  into  the  possession 
of  the  defendant  till  after  the  date  of  the 
garnishee  order. 

Jones  &  Co.  v.  CovENTijr,  [1909]  2  K.  B.  1029  ; 
[101  L.  T.  281  ;  25  T.  L.  R.  736  ;  53  Sol.  io. 

734— Div.  Ct. 

XV.  CHARGING  ORDERS. 

18.  Judgment  Debt  Payable  by  Instalments — 
Default  ill  Payment  of  Itistalments — Jurisdic- 
tion to  Grant  Charging  Order — Ord.  42,  r.  24 
—Execution  Act,  1844  (7  &  8  Vict.  c.  96).  s.  61  — 
Debtors  Act,  1869  (32  k   33   Vict,    c.  62),  s.  5— 


Banliruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  103.  J — An  order  was  made  under  sect.  5  of  the 
Debtors  Act,  1869,  by  the  judge  of  the  High 
Court  exercising  jurisdiction  in  bankruptcy,  for 
payment  of  a  judgment  debt  by  instalments. 
The  instalments  having  fallen  into  arrear,  the 
plaintiff  applied  to  a  judge  at  chambers  for  a 
charging  order  on  certain  money  in  Court  belong- 
ing to  the  judgment  debtor. 

Held — that  the  judge  had  power,  under 
Ord.  42,  r.  24,  to  direct  a  charging  order, 
which  was  a  form  of  execution,  to  issue  in 
respect  of  the  amount  of  the  instalments  in 
arrear. 

Semhle,  the  judge  at  chambers  had  power 
under  sect.  61  of  the  Execution  Act,  1844,  to 
order  execution  to  issue  for  the  whole  unpaid 
amount  of  the  judgment  debt. 

WooDHAM  Smith  r.  Edwards,  Haslam  & 
[Co.,  Garnishees,  [1908]  2  K.  B.  899;  77 
L.  J.  K.  B.  1056  ;  99  L.  T.  710  ;  24  T.  L.  II. 

864  ;  52  Sol.  Jo.  680  ;  15  Manson,  322— C.  A. 

XVI.  EQUITABLE   EXECUTION. 

See  Husband  and  Wipe,  No.  52  ;  Re- 
ceivers, No.   1. 

XVII.  ACTIONS  BY  AND  AGAINST  FIRMS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVIII.  TRANSFER  AND  CONSOLIDATION 
OF  ACTIONS. 

See  also  Crown  Practice.  No.  1. 

19.  Consolidation  without  Consent  of  all  Parties 
— Different  Issues  to  be  Iried — R.  S.  C,  Ord,  44, 
r.  8.] — Rule  8  of  Ord.  44  does  not  authorise 
actions  commenced  by  the  same  plaintiff'  against 
different  defendants,  and  pending  in  the  same 
division,  to  be  consolidated  at  the  instance  of  the 
plaintiff  without  the  consent  of  all  parties, 
unless  the  issues  to  be  tried  are  precisely  similar. 

Co7'2)oration  of  Saltash  v.  Jackman  (1  D.  &  L. 
851)  applied. 

Martin  v.  Martin  S,-  Co.  ([1897]  1  Q.  B.  429  ; 
66  L.  J.  Q.  B.  241  ;  76  L.  T.  44 ;  45  W.  R.  260— 
C.  A.)  distinguished. 

Decision  of  Bigham,  J.  reversed. 

Lee  r.  Arthur,  100  L.  T.  61— C.  A. 

XIX.  MOTIONS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

XX.  ORIGINATING  SUMMONS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXI.  CHAMBERS  IN  CHANCERY  DIVISION. 

20.  Appeal  from  Order  in  Chambers  in  District 
Registry— P.  S.  C,  Ord.  35,  r.  12.]— On 
an  appeal  from  an  Order  in  chambers  in  a 
district  registry  in  the  Chancery  Division,  the 
procedure  is  not  by  motion  in  Court ;  the  proper 
practice  is  an  application  to  the  registrar,  who 
should  then  adjourn  the  summons  to  the  judge 
in  chambers,  when,  if  necessary,  it  may  be 
adjourned  into  Court. 

Atkinson r.  Button,  [1909]  W.N.  74 — Eady,  J. 
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XXII.  APPEALS. 

(a)  Appeals  to  Court  of  Appeal. 

[No  iiiiragiaiilis  in  this  vol.  ol  tlio  l)ipc.st. 

(b)  Appeals  to  House  of  Lords. 

[No  i>.init,'iaphs  in  this  \ol.  of  tlie  Digest.] 

(bb)  Appeals   to   Privy  Council. 

21.  Special  Leare  to  A/ipeal — Roi/al  Preroga- 
tive— Judgment  '■^Filial  and  Conclitsire" — Xeic 
Zealand  Act  Xo.  43  of  1894,  .i.  93.]— By  sect.  93 
of  the  New  Zealand  Act,  No.  43  of  1894,'  a  Native 
Appellate  Court  was  established  to  deal  with 
legal  liglits  in  matters  of  land,  succession,  and 
probate.  Its  decisions  were  to  be  "  final  and 
conclusive." 

Held — that  as  an  appeal  would  have  lain  in 
such  matters  had  the  Court  in  question  not  been 
established,  and  as  the  Act  did  not  by  express 
words  take  away  the  Royal  prerogative,  leave  to 
appeal  could  be  given. 

In   hk   \Vi   Matua,  [1908]  A.  C.  448  ;  78  L.  J. 
[P.  C.  17  ;  99  L.  T.  7.52  — P.  C. 

(c)  Arbitration  Appeals. 

[Xo  paragraplis  in  lliis  vol.  ul'  Uie  Digest.] 

(d)  Divisional  Court. 
[No  paragraphs  in  this  vol.  of  the  Dige.ft.] 

(e)  Final  and  Interlocutory  Orders. 

22.  Order  on  Sunniions  Made  in  Partition 
Action  —  Interlocutory  or  Final  —  Time  for 
Appealing  —  R.  S.  C,  Ord.  58,  r.  15.]  — By  the 
judgment  in  a  partition  action  which  was  made 
in  default  of  defence  on  December  4th,  1900,  the 
usual  accounts  and  inquiries  were  directed,  and 
certain  liberty  to  apply  for  a  sale  was  given. 
It  was  further  ordered  that  a  partition  should  be 
made  of  such  of  the  property  as  to  which  a 
sale  should  not  be  applied  for  and  granted,  and 
the  further  consideration  of  the  action  was  ad- 
journed. On  June  27th,  1907,  the  Master  made 
his  certificate,  and  on  July  6th,  1907,  the  plain- 
tiffs in  the  action  took  out  a  summons  for  the 
l)artition  of  the  pro{)erty  remaining  unsold.  At 
the  request  of  A.,  who  op])osed  the  ai)plication, 
the  .summons  was  adjourned  to  the  judge  and 
came  on  for  hearing  with  the  further  considera- 
tion of  the  action.  The  judge  made  an  order  on 
the  further  consideration,  which  merely  directed 
p.tyment  (»f  the  costs  of  the  action  and  an  order 
for  the  ijartition  in  accordance  with  the  terms  of 
the  summons.  A.  appealed  against  the  latter 
order,  his  notice  of  appeal  being  served  nearly 
three  months  after  the  order  was  made. 

Held — that  the  order  appealed  from  was  only 
an  order  for  working  out  the  rights  of  the  parties 
and  was  therefore  interlocutory  and  not  final, 
and  that  consequently  under  Ord.  58,  r.  15, 
the  appeal  was  out  of  time. 
Norton  r.  Norton,  99  L.  T.  709— C.  A. 

(f)  Miscellaneous. 

23.  Ordtr  hg  Vacation  Judge — Motion  to  Dis- 
charge   Attacluiient    Order — li .   S.   C.    Ord.   (53. 


I  r.  12.] — A  Court  of  first  instance  cannot  dis- 
charge an  order  maile  by  a  vacatio-i  judge  ;  but 
it  will  in  certain  circumstances  direct  that  no 
[)rocecdings  \>c  taken  uniler  tiic  order  except 
witli  the  sanction  of  tliat  judge  or  of  the  Court 
I  if  Appeal. 

HiPKiss  r.  FiOLLow.s,   lol   L.  T.  516— Joyce,  J. 
(g)  Official  Eeferee. 

IKo  paragraphs  In  lliis  vol.  of  the  Digest.] 

(h)  Security  for  Costs. 
Sec  Companif;s,  No.  43. 

(i)  Time  for  Appeal. 

Sec  also  No.  15,  supra  ;  Tl.ME,  No.  3. 

24.  Fvtension  of  Time — Jurisdiction — B.  S.  C. 
Ord.  39,  r.  4  ;  Ord.  64,  r.  7.]  — A  judge  in  cham- 
bers has  no  jurisdiction  under  Ord.  64,  r.  7,  to 
enlarge  the  time  for  appealing  to  the  Court  of 
Appeal.  Such  api)lications  must  be  made  tu  the 
Court  of  Appeal. 

Karno  ;•.  SpkaTT,  [1909]  W.  N.  251— C.  A. 
XXI 1 1.  COSTS. 

See  also  No.  7,.  -fupra  ;  Hu.SBAND  AND 
Wife,  Nos.  16,  17,  18,  58;  Mort- 
gage, No.  11;  Partition,  No.  3; 
Solicitors,  V. 

(a)  Appeal. 

[No  paragi-aiihs  in  this  vol.  of  the  Digest.] 

(b)  Apportionment. 

[Ko  paragraphs  in  this  \ol.  o,  the  Di^-est.) 

(c)  Discretion  of  Judge. 

25.  Party  Rrcorering  One  Farthing  Damages — 
Depriring  Party  of  Costs.^  — The  plaintiff  claimed 
damages  from  the  defendant  in  respect  of  an 
alleged  libel  and  slander.  The  tlefendant 
counter-claimed  in  respect  of  statements  made 
about  him  by  the  ))laiutiff.  At  the  trial  of  the 
action  the  jury  found  for  the  plaintiff  on  the 
claim  with  one  farthing  damages  and  for  the 
defendant  on  the  counter-claim  with  48.<. 
<lamages. 

Held — that  the  |)laiutift'  should  be  deprived 
of  his  costs,  and  that  the  defendant  was  entitleil 
to  the  costs  of  his  counter-claim. 
Nicolas  /•.  Atkinson,  25  T.  L.  R.  568— Philli- 

[more.  J. 

26.  Appeal — R.S.  C,  Ord.6o,r.  I— Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  .s.  49.]— Where 
costs  are  in  the  discretion  of  the  judge,  the 
Court  of  Appeal  will  assume  that  he  has  exer- 
cised his  discretion  unless  it  is  satisfied  that  he 
has  not  in  fact  exercised  his  discretion,  but  has 
applietl  some  rule  which  excluded  the  exercise  of 
his  discretion. 

Beiv  V.  Bcw  ([1899]  2  Cii.  467)  followed. 
The  dicta  in  King  v.  aHlard  ([1905]  2  r|i.  7) 
dissenteil  from. 

RoTCH   V.  ('K()>;bie,  54  Sol.  Jo.  30 — (\  A. 

16—2 
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XXIII.  Coats.— Continual. 

(d)  Documents. 

[No  i)aragrai)hs  iu  this  vol.  of  the  Digest.] 

(e)  Independent  Proceedings. 

[No  paiagiaphs  iu  this  vol.  of  the  Digest.] 

(f)  Miscellaneous. 

27.  Wifne-ss'.^  Ea-ijen.'icx— Plaintiff  Xecessarji 
Witnp.H.^—Trarelling  E-vfemes  from  Abroad  In- 
curred Before  Action  Brouglit—Addre.s.t  on  Writ 

Betiirn  Fare.] — A  plaintiff  came  from  abroad 

to  institute  proceedings,  on  the  hearing  of  which 
she  was  examined  as  a  witness,  and  was  allowed 
the  costs  of  the  trial.  The  taxing  master  allowed 
her  travelling  expenses  from  abroad  and  also  her 
return  fare. 

Held— that  tlie  taxing  master  was  right  in 
allowing  the  fare  from  abroad,  and  that  the 
plaintiff  would  be  entitled  to  her  return  fare  if 
she  in  fact  returned. 

Semhle,  the  statement  in  a  writ  of  a  plaintiff's 
residence  does  not  operate  as  an  estoppel. 

Wiltshire    r.    Neylon,  43    I.   L.  T.   167  — 
,  [Barton,  J.,  Ireland. 

28.  Action  ivhicJi  mi;/ lit  hare  been  bronf/ht  in 
t/ie  County  Court — Amonnt  Bccorered — Fidelity 
Bond—B.  S.  C.  (I.),  Ord.  G5,  r.  6.5  (41),  (42).]  — 
'■Amount  recovered"  in  an  action  means 
"amount  effectively  recovered  "  or  the  amount 
the  plaintiff  is  entitled  to  get,  and  in  an  action 
on  a  bond  under  9  Will.  H,  c.  10,  it  is  not  the 
amount  judgment  can  be  entered  for,  but  is  the 
amount  for  which  execution  can  lawfully  issue 
— namely,  the  damages  assessed  by  the  jury  in 
respect  of  the  breaches. 

NiCHOLLS    V.  COER,    [1909]   2   I.  R.  655,  670; 
[43  I.  L.  T.  198,  201— C.  A.,  Ireland. 

(g)  Security  for  Costs. 

29.  Trustee.^  of  Deed  of  Separation.'] — The 
trustees  of  a  deed  of  separation  suing  to  enforce 
a  covenant  in  the  deed  cannot  be  ordered  to  give 
securitj^  for  costs. 

White  r.  Butt,  [1909]  1  K.  B.  .50  ;  78  L.  J. 

[K.  B.  65  :  99  L.  T.  823  ;  25  T.  L.  R.  25  ;  53 

Sol.  Jo.  12— C.  A. 

(h)  Taxation  generally. 

30.  ComineV.f  Fee  for  Settling  Notice  of  Appeal 
—  B.  S.  a,  Ord.  65,  r.  27  (15).]— A  fee  to  counsel 
for  settling  a  notice  of  appeal  will  be  allowed  on 
taxation,  even  though  the  notice  is  in  common 
form. 

In    re    Bailey,  Bailey  v.  Bailey,    [1909] 
[W.  N.  110  ;  .53  Sol.  Jo.  .522— Eve,  J. 

(i)  Trustees  and  Executors. 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 

(k)  Two  Defendants. 

31.  Succes.'ifvl  and  Umsueceasful  Defenders— 
Liability  inter  se.] — In  an  action  of  damages 
for  personal  injury  brought  against  two  de- 
fenders, each  maintained  that  the  injury  was 
due  to  the  fault  of  the  other. 


Held — that  the  unsuccessful  defender  was 
liable  iu  expenses  to  the  successful  defender  as 
well  as  to  the  pursuer. 

Craig     r.     Aberdeen     Harbour    Commis- 
[SIONERS,  [1909]  S.  C.  736  ;  46  Sc.  L.  R.  508 

— Ct.  of  Sess. 

XXIV.  STAY  OF  PROCEEDINGS. 

(a)  Actions  in  Different  Courts. 

32.  Agreement  to  Befer  Bix/n/tex  to  Foreign 
Conrt.] — An  agreement  to  refer  disputes  to  a 
foreign  tribunal  entitles  a  defendant  to  a  stay  of 
proceedings  in  this  country  unless  a  case  is  made 
out  for  an  injunction. 

KiRCHNER  &  Co.   r.   Gruban,    [1909]    1    Ch. 

[413;    78  L.  J.   Ch.   117;    99  L.  T.  932;  53 

Sol.  Jo.  151— Eve,  J. 

(b)  Frivolous  and  Vexatious  Actions. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Miscellaneous. 

[No  paragiaphs  in  this  vol.  of  the  Digest.) 

XXV.  MISCELLANEOUS. 

33.  '■  Prencj  ration  or  I/mjiection  of  Property  " 
— Ship — Const rnctire  Total  Loss  —  Application 
by  f/ndernyifers  for  Order  that  Ship  should  be 
Brought  to  England  for  Inspection  and  Bepair — 
B.  S.  C,  Ord.  50,  r.  3.]  —  In  an  action  on  a  policy 
the  plaintiffs  claimed  for  a  constructive  total  loss 
of  the  shi]).  While  on  a  voyage  covered  by  the 
policy  the  ship  had  struck  a  reef,  but  had  been 
got  off  and  towed  into  dock  at  Singapore,  where 
she  still  was.  The  defendants,  who  were  under- 
writers, moved  for  an  order  under  Ord.  50,  r.  3, 
that  the  ship  should  be  temporarily  repaired  at 
their  expense,  and  at  their  risk  be  brought  back 
to  England  before  the  date  of  the  trial.  Bray,  J., 
at  chambers,  thought  that  he  had  no  jurisdiction, 
and  dismissed  the  application. 

Held — that  there  was  jurisdiction  under 
Ord.  50,  r.  3,  either  on  the  ground  of  "  preserva- 
tion "  or  "  inspection,"  but  as  the  defendants 
must  be  placed  under  terms,  the  matter  must  go 
back  to  the  learned  judge  to  decide  the  terms 
on  which  the  order  should  be  granted. 

Chaj)lin  v.  Puttich  ([1898]  2  Q.  B.  160  ;  67 
L.  J.  Q.  B.  516  :  78  L.  T.  410  ;  14  T.  L.  R.  365  ; 
46  W.  R.  481)  followed. 

Decision  of  Bray,  J.  reversed. 

Steamship  "  New  Orleans  "  Co.,  Ld.  r. 
[London  Provincial  Marine  and 
General  Insurance  Co..  Ld.,  [1909]  1 
K.  B.  943  ;  78  L.  J.  K.  B.  473  ;  100  L.  T. 
595;  53  Sol.  Jo.  286;  14  Com.  Cas.  Ill  ;  11 
Asp.  M.  C.  225— C.  A. 


PRESCRIPTION. 

See  Easements  ;  Highways  ;  Mines 
AND  Minerals  ;  Real  Property 
AND  Chattels  Real  ;  AVaters 
AND  Watercourses. 
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PRESS   AND   PRINTING. 

See  also  Libel,  Nos.  7,  8,  I». 

1.  jVewspaprr  and  Contributor — Indent  nit  ij — 
Joint  Tortfeasors — Indemnity  to  Printers  itfj/iinst 
Libel  Act/on.i.] — The  plaintiffs  piil^lislicd  a 
newspaper  for  defendants,  who  agreed  to  in- 
demnify them  against  claims  in  respect  of  any 
libellous  matter. 

An  action  for  libel  was  brought  against  both 
plaintiffs  and  defendants. 

Held— that  the  plaintiffs  (who  paid  money  to 
compromise  the  libel  action)  could  not  recover 
on  the  indemnity  against  the  defendants,  an 
agreement  by  one  of  two  joint  tortfeasors  to 
indemnify  the  other  in  respect  of  a  wrongful  act 
committed  by  both  not  being  enforceable. 

Smith  (W.  H.)  &  Son  *•.  Clinton,  'Jd   h.  T. 
[840;  25  T.  L.   R.  34— Lord  Coleridge,  J. 

2.  Liliel — riihlicdtion  of  Extract  from  Bliie- 
Inuik  by  yt'n\<:/>a/>er — Pririleye.] — A  newspaper 
publishing  an  extract  from  a  Blue-book  which  is 
ilefamatory  is  protected  on  the  ground  of  privi- 
lege if  they  plead  sect.  3  of  the  Parliamentary 
Papers  Act,  1840,  and  prove  that  the  publication 
of  the  extract  was  made  bond  fide  and  without 
malice.  Sect.  3  of  that  Act  applies  to  such  a 
case. 

Ifoni/bton  V.  Plimsoll  {Times  Newspaper, 
April  ind,  1874— Amphlett,  B.)  followed. 

Mangena  r.  Wright,  [1909]  2  K.  B.  958  ;  78 

[L.  J.  K.  B.  879  ;  100  L.  T.  960;  25  T.  L.  R. 

534  ;  53   Sol.  Jo.  -185 — Phillimore,  J. 

3.  Libel — Xeu'spajier — Prirtleye — Register  oj 
Receieevships.'^ — The  publication  in  a  newspaper 
of  a  copy  of  an  entry  as  to  the  appointment  of  a 
receiver  of  a  company  contained  in  the  register 
kept  by  the  Registrar  of  Joint  Stock  Companies, 
pursuant  to  the  Companies  Acts,  and  which  by 
law  the  public  are  entitled  to  inspect,  is 
privileged. 

Sea  vies  v.  Scarlett  ([1892]  2  Q.  B.  5C)~ 
C.  A.)  applied. 

John  JoNiis  &  Sons,  Ld.  r.  The  "  Financial 
[Times"  Ld.,  25  T.  L.  R.   (J77  ;  53  Sol.  Jo. 

614— C.  A. 


PRESTON    COURT   OF 
PLEAS. 

See  Courts. 


PRESUMPTION    AS  TO 
DOCUMENTS   AND 
FACTS. 

See  Evidence  ;  Sale  of  Land. 


PREVENTION   OF   CRIME. 

,See  Criminal  Law  and  I'rocedure. 


PREVENTION   OF  CRUELTY 
TO   CHILDREN. 

See  Criminal  Law  and  Prockdure. 


PRINCIPAL   AND  AGENT. 

See  Agency. 


PRINCIPALS     AND     ACCES- 
SORIES. 

See  Criminal  Law  and  Procedure. 


PRINCIPAL   AND   SURETY. 

See    Bankruptcy    and     Insolvency  : 
Bills  of  Exchange  ;  Guarantee 


PRISONS  AND   REFORMA- 
TORIES. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.  1 


PRIVATE   BILLS. 

fNo  parafiinplis  in  tliis  vol.  of  the  Digest.] 


PRIVATE      INTERNATIONAL 
LAW. 

See  Conflict  of  Laws. 


PRIVATE   STREET   WORKS. 

See  Highways  ;  Metropolis. 


PRIVATE   WAYS. 

See  Easements. 
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PRIVILEGE. 

See    DiscovKKY ;      Evidence  ;     Libel 
AND  Slander. 


PRIVY  COUNCIL. 

Sec     Courts  ;      Dependencies      and 
Colonies. 


PRIZE   FIGHTING. 

See  Criminal  Law  and  Procedure. 


PROBATE   DUTY. 

See  Death  Duties. 


PROBATE  OF  WILLS. 

See  Executors  and  Administrators. 


PROCESS. 

See  Practice  and  Procedure. 


PROFITS   A   PRENDRE. 

See     Easements     and      Profits      a 
Prendre. 


PROMISSORY   NOTE. 

See    Bills    of    Exchange    and    Pro- 
missory Notes. 


PROPERTY  TAX. 


See  Income  Tax. 


PROSTITUTION. 

See   Criminal   Law   and  Procedure, 
No.  67. 


PROVIDENT  SOCIETIES. 

See      Industrial      and      Provident 
Societies. 


PROXIES. 

See  Companies. 


PUBLIC    AUTHORITIES 

AND  PUBLIC   OFFICERS. 

COL. 

L  The  Public  Authorities   Protec- 
tion Act,  1893. 
(^f)  Application  of  Act       .         .         .  492 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(^)  Costs  as   between   Solicitor  and 

Client 492 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

((•)  Limitation  of  Actions  .         .         .  492 
H.  Acts  OF  State   .  ...  493 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

in.  Public  Officers    ....  493 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Local  Government  ;  Metro- 
polis ;  Public  Health. 

I.  THE  PUBLIC  AUTHORITIES  PROTEC- 
TION ACT.  1893. 

(a)  Application  of  Act. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Costs  as  Between  Solicitor  and  Client. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Limitation  of  Actions. 

1.  ^^  Cont'invance  of  Injvvy  or  Dmnaeje'" — 
Pollution  of  Stream — Pnhlic  Authorities  Protec- 
tion Act,  1893  (56  &  .57  Vict.  c.  61),  s.  1.]— The 
plaintiff  claimed  damages  from  the  defendants 
on  the  ground  that  an  effluent  from  sewage 
works  belonging  to  them  flowed  into  a  stream 
and  polluteil  it,  with  the  result  that  three  of  the 
plaintiff's  cows  died.  The  three  cows  died  in 
November,  19(16,  July,  1907,  and  September, 
1907,  respectively.  The  plaintiff  commenced  his 
action  on  April  22n(l,  1908.  It  was  proved  or 
admitted  that  the  pollution  of  the  stream  con- 
tinued down  to  the  time  when  the  action  was 
commenced.  Defendants  contended  that  the 
death  of  each  cow  was  a  distinct  cause  of  action, 
and  that  as  the  plaintiff  had  not  commenced  his 
action  till  more  than  six  months  had  elapsed 
from  the  death  of  each  cow,  the  defendants  were 
protected  by  sect.  1  of  the  Public  Authorities 
Protection  Act,  1893. 

Held — that  as  the  act  of  the  defendants  in 
respect  of  which  the  plaintiff  sued  was  the 
pollution  of  the  stream,  which  continued  down 
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I.  The  Public  Authorities  Protection  Act,  1893— 

Continued. 
to  the  time  when  the  .action  was  commenced' 
the  defendants  were  not  protected  by  the  Public 
Authorities  Protection  Act,  1898. 

IlAOUE'r.  DONCASTER   llORAL   DISTRICT  COUN- 

[CIL,  100  L.  T.  121  ;  73  J.  V.  f)'.!  ;  2.",  T.  L.  R. 
130  ;  m  Sol.  Jo.  i;«  ;  7  L.  G.  U.  1213— Div.  Ct. 

II.  ACTS  OF  STATE. 

[No  panif;i:it>lis  in  this  vol.  Of  the  Digest.  J 

III.  PUBLIC   OFFICERS. 

[Xo  paragraiilis  in  this  vol.  of  the  Digest]. 


PUBLIC   COMPANY. 


See  Companies. 


PUBLIC   DOCUMENTS. 

i'<ee  Discovery;  Evidence. 


PUBLIC   ELEMENTARY 
SCHOOLS. 

Sec  Education. 


PUBLIC   HEALTH. 


col. 
494 


1.  Housing. 

[a)  Common  Lodging  House 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
{}))  Housing  of  Working  Classes 
[Xo  paragraphs  in  this  vol.  nf  the  Digest.] 

II.  Milk,  Meat,  and  Water  Supply  . 

(No  parngiaphs  in  this  vol.  ol  the  Digest. 

III.  Vaccination 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Hospitals        and        Infectious 

Diseases         

V.  Nuisance  :  Abatement   and    Ex- 
penses       

[No  paragra]  hs  in  this  vol.  of  the  Digrst.l 

VI.  Earth  AND  AVater  Closets   . 
Vll.  Hours  OF  Employment   . 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

Vll  I.  Slaughter-houses 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Fire  Brigade  .                ... 
Bye-laws 

\Vo  paragraphs  In  this  toI.  of  the  Digest.  I 

Practice 

INo  paragraphs  in  this  vol.  of  the  Digest.l 

Miscellaneous       .... 

[No  paragi-aphs  in  this  vol.  of  the  Digest] 

And     see     Animals  ;      Arbitration  ; 
Factories;  Fisheries;  Food  and 


IX. 
X. 


XT. 

XIT. 
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49.-1 

49.-) 

49.5 
49.5 

49.5 

49.5 


Drugs  ;  Highways  ;  Injunctions  ; 
Landlord  and  Tenant  ;  Local 
Government  ;  Metropolis  ;  Nuis- 
ance ;  Public  Authorities; 
Rates  and  Rating  ;  Sewers  and 
Drains  ;  Street  Traffic  ; 
Waters. 

I.  HOUSING. 

(a)  Common  Lodging  House. 

[No  paragraphs  in  this  vol.  ofilie  Digest.) 

(b)  Housing  of  Working  Classes. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  MILK,  MEAT,  AND  WATER  SUPPLY. 

[No  p)aragraphs  in  this  vol.  of  the  Digest.] 

III.  VACCINATION. 

[No  parngrajihs  in  this  vol.  of  the  Digestl 
IV.  HOSPITALS  AND  INFECTIOUS  DISEASES. 
Sec  also  Negligence,  No.  10. 

1.  Injury  to  Patient  through  Xegligence  hi 
Operation  —  Liahilify  of  Govermirx.]  —  The 
governing  body  of  a  hospital  do  not  undertake 
to  perform  operations  themselves,  but  to  supply 
a  medical  staff  consisting  of  persons  in  whose 
selection  they  have  taken  due  care.  Though 
some  members  of  this  meilical  staff,  such  as 
nurses  and  carriers,  are  for  some  purpo.ses  the 
servants  of  the  corporation,  yet  during  the 
operation  they  take  their  orders  from  the  sur- 
geons and  cannot  be  considered  servants  of  the 
corporation.  The  corporation  therefore  is  under 
no  liability  to  a  patient  in  respect  of  injuries 
incurred  by  reason  of  the  negligent  performance 
of  an  operation. 

Decision  of  Div.  Ct.  (25  T.  L.  R.  468)  affirmed. 

Hillyer  r.  Governors  of  St.  Bartholomew's 

[Hospital,  [1909]  2  K.B.820  ;  78L..L  K.  B. 

958  ;   101   L.  T.  868  ;  25    T.  L.  R.  762  ;  53  Sol. 

Jo.    714 ;    xub    nom.    HiLLYER    r.    London 

Corporation,  78  .J.  P.  501— C.  A. 

V.  NUISANCE:  ABATEMENT  AND 
EXPENSES. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  EARTH  AND  WATER   CLOSETS. 

2.  Substitution  of  }\'<itPr-rlosets  for  Privies — 
Notice — SufHriency — Poirer  of  Jjistiees — Public 
Health  Act,  1875  (88  &  89  Vict.  e.  55),  ss.  86, 
305.] — The  appellant  was  the  owner  of  certain 
houses  furnished  with  privy  middens,  but  not 
water-closets.  The  respondents  resolved  that  a 
notice  should  be  served  on  tlie  appellant  requir- 
ing her  to  provide  water-closets  and  ashpits.  In 
pursuance  of  such  resolution  the  following  notice 
was  served  upon  (he  ajjpeliant  under  sect.  86  of 
the  Public  Health  Act,  1875:  "Take  notice 
that  the  (respondents)  being  satisfied  on  the 
report  of  their  inspector  of  nuisances  .  .  . 
that  the  houses  .  .  .  are  without  sufficient 
water-closets,  ashpits,  and  ashbins.  hereby 
require  you  in  pursuance  of  the  jirovisions  of  the 
Public  Health  Act,  1875,  to  provide  for  the 
houses  within  the  space  of  thirty-one  days  from 
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the  service  upon  you  of  this  notice   sufficient 

water-closets,  ashpits,  and  ashbins." 

Held,  that  the  notice  was  sufficient  compliance 
with  sect.  36  of  the  Public  Health  Act,  187.5, 
even  although  it  did  not  allege  that  the  houses 
were  without  sufficient  earth-closets  or  privies  as 
well  as  water-closets. 

When  once  it  is  shown  on  the  report  of  the 
surveyor  that  the  existing  appliance  is  to  be 
done  away  with  and  that  a  new  appliance  is  to 
be  substituted,  it  is  only  necessary  to  give 
sufficient  notice  to  the  person  on  whom  such 
notice  is  to  be  served,  as  to  the  work  which  he 
has  to  do. 

On  an  application  to  justices  for  an  order  under 
sect.  305  of  the  Public  Health  Act,  1875,  to  enter 
premises  and  do  work,  the  justices  should  see 
that  a  proper  notice  has  been  served  by  the  local 
authority. 

SUTCLIFFE  r.   SOWERBY   BRIDGE   URBAN    DlS- 

[TRICT  Council,  100  L.  T.  967  ;  73  J.  P.  385  ; 
7  L.  G.  R.  822— Div.  Ct. 

3.  Undertaliinri  to  Cleanse  Priries — Xon-ap- 
oroval  nnder  Local  Art — Reasonahle  Excuse  for 
Not  Cleansing— Puhlic  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  42 — 44 — Derhii  Tmprorcnient 
Act,  1879  (42  &  43  Vict.  c.  ccxv.),  s.  67.] 
■ — The  appellants  summoned  the  respondents, 
who  were  a  local  authority,  under  sect.  43 
of  the  Public  Health  Act,  1875,  for  fail- 
ing without  reasonable  excuse  to  cleanse  the 
privies  in  the  appellants'  factory  after  having 
undertaken  the  cleansing  of  privies  in  their  dis- 
trict. A  local  Act  provided  that  all  privies 
should  be  subject  to  the  approval  of  the  local 
authority,  but  the  privies  in  question  had  not 
been  approved  by  the  respondents,  as  they  did 
not  satisfy  their  rcfjuirements.  The  respondents 
had  themselves  undertaken  the  cleansing  of  all 
privies  which  had  received  their  approval. 

Held— that  although  sect.  42  of  the  Public 
Health  Act,  1875,  authorised  a  local  authority 
to  undertake  the  cleansing  of  privies  "  either  for 
the  whole  or  any  part  of  their  district,"  this  did 
not  empower  them  to  undertake  the  cleansing 
merely  of  such  privies  as  had  received  their 
approval,  that  the  respondents  must  be  treated 
as  having  undertaken  the  cleansing  of  all  privies 
in  their  district,  and  that  the  non-approval  of 
the  privies  in  question  was  not  a  reasonable 
excuse  for  failure  to  cleanse  them. 

Pegg  &  Jones,  Ld.  r.  Derby  CoRroRATioN. 
[1909]  2  K.  P..  511  ;  78  L.  J.  K.  B.  90!)  ;  101 
L.  T.  237  :  73  J.   P.  413  ;  7  L.  G.  E.  922— 

Div.  Ct. 

VII.  HOURS   OF   EMPLOYMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  SLAUGHTER-HOUSES. 

(Ko  ]'arn;.'ra]))is  in  this  vol.  of  the  Digest.l 

IX.  FIRE  BRIGADE. 

See  NkGLIGENCE,   No.  15. 

X.  BYE-LAWS. 

[No  paragraphs  In  this  vol.  of  the  Digest.'' 


XI.  PRACTICE. 

[Nu  jiaiagrai'lis  in  this  vol.  of  Ihe  Digest.] 

XII.  MISCELLANEOUS. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 


PUBLIC   LIBRARIES. 

See  Local  Government  ;  Eates. 


PUBLIC   MEETINGS. 


Sec  Criminal  Law. 


PUBLIC    SAFETY     AND 
ORDER. 

»Scc  Explosives  ;    Highw^ays  ;    Local 

GOVERNJIENT  ;  METROPOLIS  ;  PUB- 
LIC Health  ;  Street  Traffic  ; 
Theatres,  etc. 


PUBLIC  TRUSTEE. 

See  Trusts  and  Trustees.  No.  2. 


PUBLIC   WORSHIP. 

Sec  Ecclesiastical  Law. 


PUNISHMENT. 

See  Criminal  Law  ;  Prisons. 


QUANTUM    MERUIT. 

See  Agency. 


QUARRIES. 


See  Mines,  Minerals,  and  Quarries 


QUARTER   SESSIONS. 

Sec  Criminal  Law;  Magistrates. 
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QUEENSLAND. 


See  Dependencies  and  Colonies 


RAILWAYS   AND   CANALS. 

J.   llAILWAYS.  cor.. 

(«)  Construction. 

(i.)     Accommodation  Works  .  4!l7 

(ii.)    Parliamentary  Deposits  .   H>8 

[No  paragiaplis  in  tliis  vol.  of  the  Digest.) 

(iii.)  In  General           .         .  .  498 

(//)  Workintj  and  Management. 

(i.)      In  General           .         .  .  4!»!) 

(ii.)    Rates oOO 

(iii.)   Passenger  Fares           .  .  509 

(iv.)    Mails  .        .                 .  •  n09 

(v.)     Duty  towards  Passengers  .  510 

(vi.)    Trespass  on  Railway  .  .510 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(vii.)  Locomotives        .         .  .510 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(viii.)  Receivers    .         .         .  .510 

[No  paragraphs  in  this  \u\.  of  the  Digest.] 

II.  Canals 51 1 

III.  Railway    and     Canal     Commis- 
sioners   512 

See  also  Bailment,  No.  2  ;  Carriers, 
No.  3 ;  Compulsory  Purchase, 
No.  9  :  Dependencies,  Nos.  16,  17, 
20;  Highways,  Nos.  16,  17,  18,  21  ; 
Mines  and  Minerals,  Nos.  4,  5  ; 
Negligence,  Nos.  6.  7,  8 ;  Rates, 
Nos.  4,  12.  13. 

1.  RAILWAYS. 

(a)  Construction. 

(i.)  Accommodation   Worhs. 

1.  Level  Crossing — Easement — Alteration  of 
User  in  Character  and  Extent — Increaseof  Burden 
and  Besjnmsihil it  11  of  liailway  Companij — Rail- 
waijs  Clauses  Consolidation  Act,  1845  (8  k.\i  Vict. 
c.  20),  .<.  ()S.]— In  1852  a  railway  company  under 
their  statutory  powers  acquired  a  strip  of  land 
and  (constructed  their  line  thereon  so  as  to  cut 
off  a  triangular  piece  of  land  bounded  by  a  river 
and  the  railway  line.  The  piece  of  land  was  at 
that  period  used  solely  for  agricultural  and 
grazing  purposes,  and  the  comi>any,  acting  under 
sect.  68  of  the  Railways  Clauses  Consolidation 
Act,  1845,  made  a  level  crossing  across  their  line 
as  an  accommodation  work  to  afford  access  to  it. 
The  level  crossing  was  protected  by  locked  gates, 
and  a  signalman  had  charge  of  the  key.  When 
it  was  desired  to  drive  sheep  or  cattle  to  or  from 
this  land,  the  driver  obtained  the  key  from  the 
signalman,  but  this  occurred  once  or  twice  a 
week  only,  and  at  some  seasons  not  oftener  than 
once  or  twice  a  month,  and  only  one  crossing 
and  recrossing  took  place  on  any  one  day.  In 
1904  the  land  was  let  to  a  tennis  club  with  a 
considerable  number  of  members,  who  crossed 


the  railway  generally  by  climbing  over  the  gates, 
but  occasionally  lifting  them  off  their  hinges. 
The  spot  was  a  dangerous  one,  as  the  traffic  was 
considerable.  The  railway  company  now  asked 
for  a  declaration  that  the  owners  of  the  land  were 
not  entitled  to  use,  or  to'pcrmit  the  use  of,  the 
level  crossing  as  an  access  to  the  tennis  club  so 
as  to  increase  the  burden  and  liability  of  the 
company. 

Held — that  by  the -user  of  the  crossing  by  the 
tennis  club  the  character  and  extent  of  the 
defendant's  easement  had  been  substantially 
altered  and  the  bunien  on  the  plaintiff  comjjany 
greatly  increased  since  the  construction  of  the 
railway  ;  and  therefore  that  the  defendants  were 
not  entitled  to  permit  such  user. 

Tafp    Vale    Ry.   Co.    r.    Canning,    [1909] 
[2  Ch.  48  ;  78  L.  J.  Ch.  492  ;  KiO  L.  T.  SI.",— 

Eady,  .J. 

2.  Easement — J{ii/ht  to  Malic  Tunnel  (nder 
Railway  —  Uncertuintij  — ■  Perjx'tuiti/  — Rail- 
ways Clauses  Act,  1845  (8  Vict.'  c.  20), 
s.  71.] — By  an  agreement,  made  in  1847  between 
J.  H.  C.  and  a  railway  company,  it  was  provided 
that  if  at  any  time  thereafter  ,1.  H.  C,  his 
heirs,  appointees,  or  assigns  should  be  desirous  of 
making  a  tunnel  or  archwa3'  under  the  railway 
then  in  contemplation,  where  it  would  pass 
through  J.  H.  C.'s  land  which  the  railway  com- 
pany required  to  purchase,  he  or  they  should  be 
at  liberty  to  make  the  same  provided  it  did  not 
interfere  with  the  railwa}-  or  impede  the  traffic 
and  was  made  under  the  direction  and  to  the 
satisfaction  of  the  company's  engineer.  The 
defendants,  who  were  lessees  of  the  land  and 
entitled  to  the  benefit  of  this  agreement,  now 
proposed  to  make  a  tunnel  in  accordance  with 
the  right  reserved.  The  railway  company 
objected  that  the  provision  in  the  agreement  of 
1847  as  to  the  making  of  a  tunnel  was  too 
uncertain  and  indefinite  and  was  void  in  law  as 
tending  to  a  perpetuity,  and  they  claimed  an 
injunction  to  restrain  the  making  of  the  tunnel. 

Held — that  the  rule  against  perpetuities  had 
no  application  to  the  case,  that  the  defendants 
had  a  legal  right  or  easement  to  make  the 
tunnel,  and  that  the  action  to  restrain  them 
from  making  it  consequently  failed. 

Decision  of  Eadv,  J.  (73  J.  P.  482  ;  25  T.  L.  It. 
811)  affirmed. 

South  Eastern  Ry.  Co.  r.  Associated  Port- 

[land    Cement    Manufacturers    (1900), 

Ld.,   [1909]  W.   N.  217;  26  T.  L.  R.  61  ;  54 

Sol.  Jo.  80— C.  A. 

(ii.)  Parliamentary  Deposits. 
[No  piinigiaphs  in  this  vol.  of  the  Digest.] 

(iii.)   In  (leneral. 

3.  Compulxory  Powers — Expiration  of  'lime 
Limited  for  Ewercixe  of — Land  Already  Ac- 
quired by  Company — Common  Law  Riylit  as 
Onncrs  to  Construct  Railway  Thereon.^  —  A 
railway  comjtany  were  authorised  to  c<uistruct  a 
railway,  but  a  section  of  the  special  Act  provided 
that  if  the  railway  was  not  completed  within 
five  years,  then  the  powers  given  by  tlie  Act  to 
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I.  Bailways — Continued. 

the  company  for  making   and   completing   the 

railway  were  to  cease. 

Held — that  this  proviso  applied  only  to  powers 
which  the  company  could  only  exercise  by  virtue 
of  the  Act,  and  that  if  the  company  before  the 
end  of  the  five  years  had  lawfully  acquired  the 
right  to  use  the  necessary  land,  and  were  incor- 
porated for  the  purpose  of  making  the  railway, 
they  could  do  so  even  after  the  expiration  of  the 
five  years  under  their  common  law  powers. 

Decision  of  C.  A.  ([1908]  2  Ch.  6U  :  77  L.  J. 
Ch.  820  ;  99  L.  T.  (576  ;  13  Rly.  Cas.  347)  affirmed. 
iriDLA>'D  Ry.  Oo.  v.  Great  Western  Ry.  Co., 

[1909]  A.  C.  44.5  ;  78  L.  J.  Ch.  r>86  ;  101  L.  T. 
142;  53  Sol.  Jo.  671— H.  L. 

4.    Extension — Special  Act — Separate   Under-  \ 
takinfi — LiabUlfi/  for  Cod    of   Co7istructwn.']  — 
A  railway  company  were  authorised  by  a  special 
Act  to  construct  aii  extension  of  their  system  of  [ 
railways.     The  Act  provided  that  the  extension 
should    be    a     "separate     undertaking,"     vvith  | 
"  separate  share  or  stock  and  loan  capital,"  and  | 
that,  "as  between  the  general  undertaking  of 
the  company  and  the  separate  undertaking,  the 
expenses     of     maintaining     and    working    the  : 
separate   undertaking  shall  be  borne  and  paid 
out  of  the  revenue  of  the  separate  undertaking.'' 
It  was  also  provided  that  the  company  should 
keep   separate    and    distinct    registers    of    the 
proprietors  of  the  extension,  ami  separate  and 
distinct  accounts  of  the  receipts,  payments,  and 
liabilities  of  the  extension. 

Held  (Lord  Ashbourne  dissenting) — that  the 
general  assets  of  the  company,  and  not  only  the 
property  of  the  separate  undertaking  as  con- 
stituted by  the  special  Act,  were  liable  for  the 
costs  of  the  construction  of  the  extension. 

Judgment  of  the  C.  A.  in  Ireland  reversed.  j 
S.   Pkarson  &  Sox  V.  Dublin  and    South 

[Eastern  Ry.   Co.,   [1909]   A.  C.  217;   78 

L.  J.  P.  C.  91  ;  100  L.  T.  499  ;  25  T.  L.  R.  360  ; 
43  I.  L.  T.  104— H.  L. 

5.  Tramroad — Land  Used  as  a  Railway — 
Partial  E-vem ption  from  General  District  Rate — 
PuUic  Health  Act,  1875  ^38  &  39  Vict.  c.  5.5), 
s.  211, sub-s.  I  (&).] — The  word  "  railway"  as  used 
in  sect.  211  of  the  Public  Health  Act,  1875,  is 
not  confined  to  any  particular  kind  of  rail- 
way. The  question  to  be  determined  is, 
"  What  is  the  thing  according  to  common  under- 
standing .'  How  would  it  be  described  in 
ordinary  parlance  .' " 

Thornton  Urban  District  Council  v. 
[Blackpool  and  Flektwood  Tramroad 
Co..  [1909]  A.  C.  264  ;  78  L.  J.  K.  B.  517  ; 
100  L.  T.  657  ;  73  J.  P.  299  ;  25  T.  L.  R.  481  ; 
53  Sol.  Jo.  445;  7  L.  (1.  R.  687— H.  L. 
See  S.  C.  under  Rates  and  Rating  (No.  3). 

(b)  Working  and  Management. 

(i.)  In  General. 

6.  Prirate  Siding  —  Reasonable  Facility  — 
Sfrions  Incomenience  —  Prirate  Sidiny  not    in 


Existence — Railways  {Private  Sidings)  Act,  1904 
(4  Edw.  7,  c.  19),  s.  2.] — An  application  for  an 
order  compelling  a  railway  company,  under 
sect.  2  of  the  Railways  (Private  Sidings)  Act, 
1904,  to  allow  the  connection  of  a  proposed 
private  siding  with  the  company's  line  was 
refused  on  the  ground  that  the  proposed  siding 
connection  would  cause  serious  additional  in- 
convenience to  the  traffic,  which  was  already 
worked  with  difficulty  at  the  point  where  the 
connection  was  proposed  to  be  made,  and  that 
therefore  the  connection  of  the  siding  was  not 
a  "reasonable"  facility. 

Quare,   whether    sect.  2  of    the  Act    applies 
to  a  private  siding  not  yet  in  existence. 

John  Greenwood  &  Sons,  Ld.  r.  Cheshire 
[Links  Committee — 13  Rly.  Cas.  169— Rly. 

&,  Can.  Com. 

7.  Through  Traffic — E-rchange  Points  between 
Two  Companies — Order  to  lieceire  Traffic — 
Company  Apjjlying  not  Actuallg  Owner  of  Line 
at  Junction — Xo  Exchange  Sidings — Unnning  by 
Consent  orer  Part  of  Defendants'  Line — Consent 
Wit/idraivn.] — Although  every  railway  company 
is  prima  facie  bound  to  receive,  forward  and 
deliver  traffic  duly  tendered  at  any  junction  on 
the  railway,  it  does  not  follow  that  in  the  case 
of  every  junction  an  order  to  do  so  should  be 
made  upon  an  unwilling  railway  company.  The 
question  of  facilities  and  reasonableness  under 
all  the  circumstances  must  be  considered.  The 
G.  C.  railway  and  the  L.  and  Y.  railway  were 
connected  at  four  different  exchange  p!>ints.  Of 
these  the  junction  at  A.  provided  the  shortest 
route  for  certain  through  traffic.  The  communi- 
cation at  A.  between  the  railways  was  a  short 
length  of  line  belonging  to  the  M.  railway  com- 
pany, over  which  the  G.  C.  company  had  running 
powers.  At  A.  itself  there  were  no  exchange 
sidings,  but  the  G.  C.  company  had  been  running 
j  its  trains  by  the  consent  of  the  L.  and  Y.  com- 
pany, over  a  portion  of  the  latter's  line  to  a  spot 
wheie  there  were  exchange  sidings.  The  L.  and 
Y.  company  withdrew  this  consent.  The  G.  C. 
company  now  applied  for  an  order  directing  the 
1  L.  and  Y.  company  to  receive  their  traffic  at  all 
the  exchange  points. 

Held — that,  with  regard  to  the  junction  at  A. 
the  G.  C.  company  were  not  prevented  from  rely- 
ing on  a  certain  section  of  the  ly.  and  Y.  Railwaj' 
Act  by  the  fact  that  the  junction  was  actually 
one  between  the  M.  company  and  the  L.  and  Y. 
company  ;  but  that  it  would  be  unreasonable  to 
order  the  L.  and  Y.  company  to  receive  the  traffic 
upon  their  running  line  at  A.  where  there  were 
no  exchange  sidings,  and  that  there  was  no 
power  to  compel  them  to  put  in  exchange 
sidings  ;  and  that  the  order  to  receive  tiaffic 
must  be  made  in  respect  of  the  exchange  points 
other  than  A.,  but  refused  as  to  A. 

Great  Central  Ry.  Co.  v.  Lancashire  and 
[Yorkshire  Ry.  Co.,  13  Rly.  Cas.  266— Rly. 

and  Can.  Com. 

(ii.)  Rates. 

8.  Charge  for  Siding  Accommodation — Coal 
Waggons  Remaining  on   Siding — Services  which 
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r.  Railways — Continued. 

Compiiny  are  Xot  CompeUahlc  to  Render — 
liea-ionahlenexH  —  Question  of  Fact  for  Jury — 
Midland  lia/lwai/  ('oni/>ani/  (Itatex  and  Chargex) 
Order  Confirmation  Art,  "iSitl  (.'.4  .t  on  Vict. 
r.  ccxix.),  x.  -t  :  Sr/ied.  Part  /I'.]— The  Midland 
Railway  Comprxiiy  (Ratcsaiid('liai\t;es)  Di-dorC-oii- 
lirmation  Act,  18!ll,  provides  niaxiuium  charges 
for  all  services  rendered  by  the  company  within 
the  scope  of  their  undertaking  except  in  a  few 
cases  which  are  express!}'  excepted  ;  and  the  fact 
that  the  railwaj'  company  are  not  compellable  to 
render  the  services  does  not  allow  them  freedom 
of  contract  as  to  the  charges  for  those  services. 
The  limitationimposed  upon  the  charges  in  respect 
of  items  in  Part  IV^  of  the  schedule  to  the  Order 
is  that  the  charges  shall  be  reasonable,  and  the 
question  of  reasonableness  is  a  (jucstion  for  the 
ordinary  tribunals  of  the  country. 

Therefore  a  charge  made  by  a  railway  company 
under  Part  IV.  of  the  schedule  for  allowing  coal 
waggons  to  icmain  on  their  wait-order  sidings 
until  directions  are  given  by  the  trader  for  their 
disposal  must  be  a  reasonable  charge,  though  the 
company  are  under  no  obligation  to  I'endcr  the 
service,  and  the  quest icm  of  reasonableness  is  for 
the  ordinary  tribunals  of  the  country  to  deter- 
mine. 

Decision  of    C.  A.  ([11)08]  2   K.   P..  Sod;  77 
\...L  K.  B.  551  ;  2i  T.  L.  R.  446  ;  r.2  8ol.  Jo.  377) 
affirmed. 
Midland    Ky.  Co.  r.    Myers,    Rose    &    Co., 

[1909]  A.  C.  13  ;  78  L.  J.  K.  B.  9.5  ;   99  L.  T. 
411;  24  T.  L.  R.  810— H.  L. 

9.  Increase — Proof  of  Reasonableness — Date 
to  he  Considered — Railway  and  Canal  2'raffic 
Act,  1894  (57  &  58  Vict.  c.  54),  s.  1— Particulars 
— Failure  to  Gire — Admissible  Fridenre.] — In 
determining  whether  an  increase  of  a  rate  by  a 
railway  company  since  1892  is  reasonable,  the 
point  of  tigje  to  be  considered  is  the  time  when 
the  increase  is  made.  The  reasonableness  of  the 
increase  must  depend  upon  the  circumstances 
then  existing,  and  the  circumstances  occurring 
subsequently  are  irrelevant  considerations. 
NoKTH   Staffordshire   Colliery  Owners' 

[Association  r.  North  Staffordshire  Ry. 

Co.  and  Others,  [1908]   1   K.  B.  771;    77 

L.  J.  K.  B.  448  ;  99  L.  T.  (552  ;  24  T.  L.  R.  377  ; 

13  Rly.  Cas.  78— Rly.  and  Can.  Com. 

10.  A  railway  company  in  1895  reduced  their 
rates  f(ir  coal  traflic  ;  in  1900  they  returned  to 
the  original  rates. 

Upon  a  complaint  as  to  increase  of  rates  the 
company  were  ordered  to  give  particulars  of  any 
increase  of  expense  in  carrying  coal  upon  which 
they  relied  as  justification.  No  particulars  were 
given. 

Held — that  (he  company  might  nevertheless 
show  that  the  reduction  had  been  granted  in 
consequence  of  depression  in  the  coal  trade,  and 
thus  justify  a  return  to  the  pre-existing  rates 
now  that  (he  depression  had  passed  away. 

Decision  of  Railway  and  Canal  Commissioners 
(«w^;/'fl)  affirmed. 
S.  C,  [1908]   2   K.    B.  7r,5:    77    !,.     .1.     K.    B. 

[1021  ;  9!t  Ij.  T.  652  ;  21  T.  L.  R.  780  ;  13  Rly. 

Cas.  78— C.  A. 


11.  Trurlis  Provided  by  Traders — Reduiiion — 
J/au-imum  Rate  Autliorised  or  Rate  in  Force — 
Great  Western  Railtoay  Company  (^Rafes  and 
fharyes')  Order  Confirmation  Act.  IS'.H  (54  &  55 
Vict.  c.  ccxxii.),  Sclied.Parf  I/.]— A  difrc-rencc 
havingarisen  between  theapplicantsand  the  rail- 
way company  under  Part  II.  of  the  .schedule  to  the 
Great  Western  Railway  Company's  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  as  (othc 
amount  whereby  the  authorised  rates  for  con- 
veyance should  be  reduced  in  respect  of  merchan- 
dise carried  by  the  railway  company  in  trucks 
provided  bj^  the  applicants  : 

Held — that  the  deduction  was  to  be  made 
from  the  rate  in  force  as  specified  and  shown  by 
the  company's  rate-book,  and  not  from  the 
maximum  rate  which  the  company  might  charge 
for  the  conveyance  of  merchandise  under  their 
Act. 

Decision  of  Railway  and  Canal  Commissioners 
affirmed. 

Spilleks     and      Bakers,     Ld.     r.    Great 

[Western  Ry.  Co.,  [1909]  1   K.  B.  604  ;  78 

L.  J.  K.  B.  444  ;  100  L.  T.  773  ;  25  T.  L.  R. 

315  ;  53  Sol.  Jo.  285— C.  A. 

12.  Traders'  Sidiny — Serrices  Incident  to  Con- 
veyance— Si'rtiny  Trucks — Truck  Hire — Rebate 
— Unites  and  Cliaryes  Order,  s.  9.] — Conveyance, 
properly  so-called,  by  a  lailway  company  fo  the 
works  of  a  trader  who  has  private  sidings  docs 
not  terminate  until  the  private  siding-points  arc 
reached,  but  it  does  not  follow  that  all  use  of 
the  railway  company's  sidings  before  the  private 
siding-points  are  reached  is  part  of  conveyance. 
It  is  a  question  of  fact  in  each  case  whether  the 
service  rendered  by  the  railway  company  is  inci- 
dent to  conveyance,  or  is  due  to  request,  express 
or  implied,  of  the  trader. 

The  applicants'  outward  traffic  was  placed  in 
trucks  by  the  applicants'  servants  upon  their 
own  sidings  in  whatever  order  the  trucks  hap- 
pened to  be  ready.  The  trucks  were  consigned 
to  different  destinations  lying  in  different  direc- 
tions. Before  the  (rucks  could  be  attached  to 
the  train  which  should  convey  them,  they  had 
to  be  removed  to  sidings  of  the  railway  com- 
pany where  they  could  be  sorted  ready  for 
conveyance. 

Held — that  such  sorting  of  the  trucks  was 
not  part  of  the  duty  of  conveyance,  but  was 
work  done  for  the  applicants  at  their  request 
made  when  they  tendered  trucks  mixed  U[)  in 
such  an  order  as  to  make  it  impossible  to  con- 
vey them  to  (heir  several  des(ina(ions  withou( 
doing  it. 

Sect.  9  of  the  Rates  and  Charges  Order  is 
perfectly  general  in  its  terms,  and  applies 
whether  the  journey  to  be  performeil  is  wholly 
over  (he  line  of  (he  particular  railway  or  is 
partly  over  that  railway  and  partly  over  (he  line 
of  another  company. 
Birmingham   Corporation  r.  Midland  Ry. 

[Co.,  London  AND  North-Wkstern  Ky.  Co., 

and  Great  We.stern  Ry.  Co.,  26  T.  L.  R. 
iG — Rly.  and  Can.  Com. 

13.  'J'hrouyh  Rates — Raihray  Amalyaniation 
Act — Running    Powers    of    Third     Railway — 
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I.  Bailways — Cmituiued. 

Longer  Competitire  Roufe.^^~^.n  Act  authorising 
the  amalgamation  of  two  Irish  railway  com- 
panies gave  certain  facilities  and  running 
powers  over  the  G.  H.  railway  to  a  third  railway 
company,  the  S.  E.  company,  which  enabled  the 
latter  to  provide  a  longer  but  competing  route 
from  stations  on  the  G.  S.  railway  via  Dublin  to 
various  places  in  the  United  Kingdom  and  also 
to  stations  on  their  own  line.  An  application 
was  made  to  the  Court  to  determine  whether, 
and  what,  through  rates  should  be  allowed  by 
the  G.  S.  company. 

Held — that  the  S.  E.  company  were  entitled 
to  through  rates  between  all  stations  on  the 
G.  S.  railway  covered  by  the  running  powers 
and  all  stations,  either  on  the  S.  E.  railway  or 
elsewhere  in  the  United  Kingdom,  where  the 
S.  P].  company  provided  a  reasonable  route  via 
Dublin,  and  between  other  stations  on  the  G.  S. 
railway  and  all  stations,  either  on  the  S.  E.  rail- 
way or  elsewhere  in  the  United  Kingdom,  where 
the  route  provided  by  the  S.  E.  company  did 
not  exceed  by  more  than  50  per  cent,  the 
route  provided  by  the  G.  S.  company,  and  that 
the  rates  to  stations  on  the  8.  E.  railway  should 
be  equal  to  the  rates  for  the  shortest  route 
between  the  stations,  and  the  rates  to  places 
elsewhere  rid  Dublin  should  be  equal  to  the 
rates  charged  by  the  G.  S.  company  for  their  own 
route  between  the  respective  stations. 

Great  Southern  and  Western  Ry.  Co.  of 
[Ireland  r.  Dublin  and  South  Eastern 
Ky.  Co.,  13  Ely.  Cas.  176— Ely.  and  Can.  Com. 

14.  Through  Bates — Interests  of  Rival  Ports 
—  Statutory  Proteetion  —  Routes  ReasomMy 
Competitive.'] — By  an  Irish  railway  amalgama- 
tion Act  the  interests  of  the  port  of  Dublin 
were  safeguarded  against  being  placed  at  an 
undue  disadvantage  compared  with  any  other 
port  or  city.  The  amalgamated  company  in 
connection  with  the  G.  W.  R.  company  in 
England  established  lower  through  rates  and 
a  better  sj^stem  by  a  new  and  shorter  route 
opened  by  the  G.  W.  R.  company  than  by  a 
previously  established  route  vid  Dublin. 

Held — that  the  port  of  Dublin  had  been 
placed  at  an  undue  disadvantage  and  that  equal 
rates  must  be  imposed  where  the  two  routes  were 
reasonably  competitive,  which  would  be  so  where 
the  longer  route  did  not  exceed  the  shorter  by 
more  than  50  per  cent. 

Dublin  Port  and   Docks  Board  c.  Great 

[Southern     and     W'estern      Ry.      Co., 

London  and    North  Western  Ry.  Co.  v. 

Same,  13  Illy.  Cas.  209 — Rly.  and  Can.  Com. 

15.  Thronyh  Rates — Xon-Statntory  Agreement 
to  Maintain  Fares — Applieation  of  Aew  Com- 
peting Route — Proposed  Fares  Xot  Proportion- 
ately Lower  than  other  Fares  Subject  to 
Competition  —  Proof  of  Reasonableness.] —  The 
D.  and  S.  E.  railway,  by  a  non-statutory  agree- 
ment with  the  L.  and  N.  W.  railway  had  estab- 
lished through  fares  between  certain  places  in 
England  and  their  stations  in  Ireland  and  had 
undertaken  not   to   lower   these   fares   by   any 


other  route.  There  was  at  the  time  of  the 
agreement  no  competing  route.  To  other 
stations  in  Ireland  where  there  were  competing 
routes  the  L.  and  N.  W.  railway  charged  fares 
which  gave  them  a  profit,  but  which  were  lower 
than  those  charged  to  the  stations  of  the  D.  and 
S.  E.  railway.  The  G.  W.  railway  having 
opened  a  competing  route,  gave  notice  to  the 
1).  and  S.  E.  railway  requiring  through  fares 
between  stations  in  England  and  Ireland 
covered  by  the  above  agreement.  The  D.  and 
S.  E.  railway  refused  to  comply  with  the  notice. 

Held— that  the  reasonableness  of  the  pro- 
posed rates  of  the  G.  W.  railway  was  proved 
by  the  fact  of  the  L.  and  N.  \V.  railway 
charging  lower  rates  in  proportion  to  mileage 
under  competition  elsewhere  than  those  pro- 
posed, and  that  the  non-statutory  agreement 
could  not  affect  the  Court's  decision. 

Great   Western    Ry.   Co.    r.    Dublin    and 

[South    Eastern    Ry.   Co.  and    Others, 

13  Rly.  Cas.  227— Rly.  and  Can.  Com. 

16.  77/ nniyli  Rate — Application — Proportion 
of  Longer  Through  Rate  —  E.risting  Local 
Through  Rate — Xo  Undue  Preference.] — No 
point  being  raised  as  to  undue  preference,  the 
fact  that  a  proportion  of  a  through  rate,  by  sea 
and  land,  calculated  for  the  purposes  of  members 
of  a  federation  or  conference  in  respect  of  that 
part  of  the  route,  which  is  on  land,  viz.,  G.  to  B., 
is  less  than  the  existing  local  through  rate  from 
G.  to  B.,  which  is  notproved  to  be  unreasonable, 
is  not  a  sufficient  ground  for  an  application  for 
a  through  rate  from  G.  to  B.  equal  to  the  appor- 
tioned part  of  the  longer  through  rate. 
Jescott   (Leeds),  Ld.  r.   Lancashire   and 

[Yorkshire  Ry.  Co.  and  Great  Northern 
Ry.  Co.,  13  Ely.  Cas.  276— Rly.  and  Can.  Com. 

17.  Through  Rate — Application  — "  Railway 
Company''' — Practically  Treated  a§  Private 
Siding.] — A  railway  company,  owning  a  short 
length  of  line  and  one  engine,  but  no  other 
rolling  stock,  having  been  always  in  the  ])Osition 
of  a  private  siding  or  private  branch  railwa}-, 
cannot  apply  for  a  through  rate  on  the  footing 
of  being  a  railway  company  wholly  equipped 
and  performing  all  ihe  functions  of  an  ordinary 
railway  com})any. 

Stocksbridge   Ry.   Co.  r.   Great   Central 
[Ry.  Co.,  13   Rly.  Cas.  335— Rly.   and  Can. 

Com. 

18.  Undue  Preference — Lnclusive  Charges  for 
Collection  and  Delivery — Cartage  Performed,  by 
Trader — Rebate — Basis  of  Calculation.] — The 
applicants,  who  were  carriers  and  carters,  com- 
plained as  to  the  insufficiency  of  rebate  allowed 
by  the  defendants  off  rates  for  the  carriage  of 
goods  in  respect  of  the  applicants  performing 
their  own  cartage. 

Held  (Sir  James  Woodhouse  dissenting) — 
that  the  applicants  had  not  established  any  case 
against  the  defendants  of  undul}'  preferring 
themselves,  or  of  unduly  prejudicing  the  appli- 
cants by  reason  of  the  insufficiency  of  the  rebates 
allowed  ;  by  Bigham,  J.,  on  the  ground  that  the 
proper  measure  of  the  rebate  in  such  cases  was 
the  sum  which   the   trader   saved   the   railway 
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I.  B.&ilvra,ya—C,inti/ii/etI. 

company  by  dispensing,'  with  the  company's 
cartage  service  au<l  doing  the  cartage  service 
himself,  with  or  without  some  me;isure  of  i>rofit 
(if  any)  wliich  the  railway  company  would  have 
earned  if  they  had  done  the  cartage  themselves, 
and  that  tlie  applicants  had  not  shown  that  the 
rebates  allowed  were  less  than  the  sum  so  esti- 
mated ;  ami  by  Mr.tJathorne-Hardy  on  the  ground 
that  the  true  measure  of  rebate  \vas  charge  and 
not  cost,  and  that  the  applicants  had  not 
established  that  the  rebate  allowed  to  them  was 
less  than  the  defendants  themselves  charged  and 
received  for  tlie  cartage  services. 

Held,  on  appeal   -that  the  question  was  one 

of  fact,  and  as  the  Railway  Commissioners  had 

not  proceeded  upon  any  wrong  principle  of  law, 

the  Court  of  Appeal  could  not  interfere  with  the 

decision  of  a  majority  of  them. 

PiCKFORDs,      Ld.  r.    London    and    Xorth- 

[Western     Ry.     Co..    98   L.    T.    170:    23 

T.  L.  R.  535  ;  24  T.  L.  R.    149  ;    13  Rly.  Cas. 

31 — Rly.  and   Can.  Com.  and  C.  A. 

19.  Undid'  Preference — Deliver ij  at  DorTi  and 
Buihcaji  Ctiinjntnirn'  Exchange  Sidini/s — Charge 
to  Trailer  within  Dock  Area  \ot  Made  to  Foreign 
Imiiortcr — Builway  and  Canal  Iraffic  Act,  1888 
(51  &  52  \'ict.  c.  25),  .<.  27  (2).] — A  dock  company 
received  Is.  :>d.  per  ton  for  hauling,  loading,  etc!, 
goods  from  warehouse  or  ijuay  to  a  railway  com- 
pany's exchange  sidings.  The  applicants,  who 
iuul  Hour  mills  within  the  dock  premises,  were 
chaiged  Is;  per  ton  by  the  railway  company  in 
respect  of  the  traffic  between  their  mills  and  the 
exchange  sidings  and  were  allowed  by  the  dock 
company  Hd.  per  ton  for  loading,  etc.  The 
railway  company  made  no  charge  for  imported 
grain  or  flour  not  ground  within  the  dock  area. 
When,  on  learning  this,the  apidicants  refused  to 
pay  the  railway  company  the  1*.  per  ton,  the 
latter  refused  to  pay  the  \.s.  hd.  per  ton  to  the  dock 
company,  who  consequently,  instead  of  allowing 
8<Z.,  charged  9^.  per  ton  to  the  applicants  for 
haulage  of  their  grain  and  flour  to  the  exchange 
sidings. 

Held — tiiat  the  railway  company  had  unduly 
preferred  the  foreign  grain  and  flour  imi)orted  as 
against  the  applicants. 

Joseph  Rank,    Ld.   r.   Great  Eastern  Ry. 
[Co.,   13  Rly.  Cas.  131— Rly.  and  Can.  Com. 

20.  Under  Preference — Competing  Traders — 
Preferred  Trader  having  Wwks  near  Other 
liailwag.] — E.'s  bricks  were  carried  by  the 
L.  and  N.  W.  railway  from  W.  to  L.  at  a  higher 
rate  than  that  charged  for  F.'s  bricks,  which 
were  carried  from  M.  to  L.,  a  shorter  distance. 
F.  had  other  works  near  another  railway  line 
with  a  shorter  route  to  L. 

Held— that  the  ability  of  F.  to  supply  the 
demand  for  bricks  at  L.  by  bricks  manufactured 
at  F.'s  other  works  and  carried  by  the  other  rail- 
way did  not  justify  the  preference  given  to  F.  at 
the  expense  of  E. 

Eastwood  &  Co.,  Ld.  r,  London  and  North 

[AVestern  Ry.  Co.,  13  Rly.  Ca.o.  137— Rly. 

and  Can,  Com 


21.  Undue  Preference — Same  Eaten  Charged 
for  Longer  Dixtance — Competition  with  Other 
Places — "  Interests  of  the  Public  " — Railwai/ 
and  CatMl  Trajfic  Art,  1888(51  ^t  52  Vict.  c.  25), 
.V.  27,  siih-s.  2.] — The  words  "interests  of  the 
l)ublic  "  in  sect.  27,  sub-sccl.  2,  of  th(!  Railway 
and  Canal  Traffic  Act,  ISSK,  include  the  interest's 
of  any  considerable  portion  of  the  population 
not  being  the  parties  or  their  servants.  Traders 
complained  that  the  same  rates  for  fish  by 
passenger  train  were  charged  between  London 
and  Milfcud,  and  London  and  Swansea,  although 
Milford  was  seventy  miles  further  from  London 
than  Swansea  and  on  the  same  companj''s  line. 
The  company  replied  that  the  Milford  rates  were 
necessitated  by  com|)etition  with  other  ports. 
The  complaint  was  dismissed. 

Castle    Ste.\m    Trawlers,    Ld.    r.    Great 

[Westkrn  Rv.   Co.,  24  T.  L.  R.  317  ;  13  Rly. 

Cas.  145 — Rly.  and  Can.  Com. 

22.  Undue  Prcjerence — Mode  \n  which  Goods 
Pachcd — 'Jomatoes  in  Crates  and  in  Baskets — 
Baihmg  and  Canul  'I raffic  Act,  1888  (51  i:  52 
Vict.  c.  25),  ,v.  27.]— Application  for  througli 
rates  for  tomatoes  from  tlie  Channel  Islands  and 
complaint  of  undue  preference  dismissed  on  the 
ground  that  the  French  tomatoes  were  packed  in 
crates  and  were  therefore  more  easily  handled, 
and  that  the  company  were  lueparetl  to  grant 
the  same  terms  to  Channel  Island  growers  if  they 
would  pack  in  crates. 

Guernsey  Mutual  Transport  Co..  Ld.  and 

[Another  r.  London,  Brighton,  and  South 

Coast    Ry.  Co.  and   London   and   North 

Western  Ry.  Co.,  24  T.  L.  R.  318  ;  13  Kly. 

Cas.  153 — Rly.  and  Can.  Com. 

23.  Undue -Preference — Purchase  of  Line  by 
Raihcay  Company  from  Trader — Payment  in 
Cash  and  Ser rices — Railicay  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25),  s.  27.]— In  order 
to  establish  a  case  of  undue  pret'erence  the 
Court  must  be  satisfied  that  there  is  something 
undue,  unreasonable,  or  unfair  in  the  railway 
company's  treatment  of  the  parties  under  inves- 
tigation relatively  to  one  another.  A  mere 
inequality  in  charge  raises  a  presumption  of 
undue  preference,  but  that  presumption  may  be 
rebutted.  Inequality  of  rates  may  be  explained 
and  accounted  for  by  a  fair  and  honest  bargain 
the  consideration  for  which  has  been  duly  con- 
veyed to  and  is  enjoyed  by  the  railway  company. 
An  agreement  of  purchase  between  a  railway 
company  and  a  trader,  whereby  the  latter 
receives  payment,  partly  in  cash  and  partly  in 
railway  services  at  rates  lower  than  those  charged 
to  other  persons,  must  be  viewed  by  the  Court 
with  jealousy  in  order  to  see  that  it  does  not 
contravene  those  fundamental  principles  of 
equality  which  should  regulate  the  dealings 
of  a  railway  company  with  its  customere  ;  but 
the  Court  cannot  hold  as  a  matter  of  law  that 
payment  for  railway  services  or  accommodation 
must  take  the  form  of  cash. 

Holwell  Iron  Co..  Ln.  c  ^Mior-Axn  Kv.   Co. 
[19U9]    1    K.   f,.  48G  ;   78  L.  .1.  K.  I'..  2l»  :   lUO 
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I.  Railways—  Continued. 

L.  T.  204  ;  25  T.  L.  R.  158 ;  13  RIy.  Cas.  244 
— Rly.  and  Can.  Com. 

Affirmed,  2(i  T.  L.  R.  110— C.  A. 

24.  Undue  Preference  —  Ih rough  Bates  — 
Practice  —  Joinder  of  Defendants.'] —  Wham 
traders  complain  that  a  through  rate  is  an 
undue  preference,  all  the  railway  companies  who 
are  parties  to  the  rate  complained  of  must  be 
made  defendants. 

Chance  and  Hunt,  Ld.  c  London  and  North- 

[Western  Ry.  Co.,  [1909]  1  K.  B.  550  ;  78 

L.  J.  K.  B.  305  :  100  L.  T.  384  ;    13  Rly.  Cas. 

286— Rly.  and  Can.  Com. 

25.  Classification  —  Adding  New  Article  — 
"  FruiC —  Unripe  Bananas — Railway  and  Canal 
Traffic  Act,  1888(51  &  52  Vict. <•.  25), .s\24,.sw&-a'.  11 
—  London  and  North-Western  Railwatj  Coni- 
pamfs  {Rates  and  Charges')  Order  Confinnation 
Act,  1891  (54  &  55  Vict.  r.  ccxxi.),  Sched.]— 
Qnripe  bananas  are  not  included  under  the  word 
'•fruit "  in  the  classification  of  merchandise 
traffic  in  the  schedule  to  the  London  and  North- 
western Railway  Company's  (Rates  and  Charges) 
Order  Confirmation  Act,  1891,  and  the  Board  of 
Trade  has  tlierefore  jurisdiction  under  sect.  24, 
sub-sect.  11,  of  the  Railway  and  Canal  Traffic 
Act,  1888,  to  make  an  order  for  their  insertion 
in  Class  I.,  and  to  add  the  qualifications  "  loose, 
minimum  20  cwt.  per  wagon." 

Ex    PARTE    London    and   North-Western 
TRY.  Co.,  100  L.  T.  998  ;  25  T.  L.  R.  507— 

Div.  Ct. 

26.  Undue  Preference — Rival  Traders  Served 
Jy  Different  Railways — Railway  and  Canal 
Traffic  Act,  1888  (51  &  52  Vict.  c.  25),  s.  27.]— A 
trader  whose  works  are  served  by  one  railway 
companj'  under  less  favourable  terms  than  the 
works  of  his  rival  are  served  by  another  railway 
company  cannot  penalise  the  company  giving  the 
more  favourable  terms  by  recovering  the  value  of 
any  difference  in  treatment  as  an  undue  prejudice 
to  him  or  undue  preference  to  his  rival. 

Decision  of  Rly.  and  Can.  Com.  (25  T.  L.  R.  491) 
affirmed  (Fleteher-Moulton,  L.J.  dissenting). 

Lever  Brothers,  Ld.  v.  Midland  Ry.  Co., 
[101  L,  T.  438  ;  25  T.  L.  R.  768  ;  13  Rly.  Cas. 

301— C.  A. 

27.  Application  for  Rate — Public  Interest — 
Railway  and  Canal  Trafiic  Act,  1888  (51  &  52  Vict. 
c.  25),  s.  25,  subs.  5.] — The  applicants  asked  the 
Court  to  allow  a  through  rate  of  1*.  2d.  per  ton 
for  slack  from  certain  collieries  to  their  works  to 
be  forwarded  in  quantities  of  not  less  than  600 
tons  per  week.  The  mean  distance  from  the 
collieries  to  the  applicants'  works  by  the  route 
proposed  was  twenty-four  miles,  while  the  route 
by  which  the  traffic  was  in  fact  sent  was  thirty- 
four  miles,  and  the  rate  charged  by  either  route 
was  the  .same,  namely,  l.s'.  llrf.  per  ton. 

Held — that  in  the  absence  of  evidence  to 
show  that   the  |)ioposed  rate  would  afford  any 


benefit  to  the  public,  the  application  must  be 
refused. 

Brunner,   Mond  i*c  Co.,    Ld.    r.    Cheshire 

[Lines    Committer    and     London    and 

North-Western  Ry.  Co.,  25  T.  L.  R.  618 — 

Rlv.  and  Can.  Com. 


28.  Unreasonable  Increase  —  Complaints  by 
Other  Traders  of  Undue  Preference  of  Applicants 
— Xotice  of  Increase — Railway  and  Canal  Traftii- 
Act,  1888  (51  e<:  52  Vict.  c.  25),  s.  33.]~By  an 
arrangement  between  the  applicants  and  the 
railway  company  in  1906  the  applicants"  soap 
was  carried  by  the  railway  company  at  rates 
based  upon  its  computed  weight,  which  was,  in 
fact,  substantially  less  than  its  actual  weight. 
In  1907  other  traders,  whose  traffic  was  carried 
at  rates  based  upon  actual  weight,  complained  of 
the  undue  preference  accorded  by  means  of  the 
computed  weights  (see  Lever  Bros.,  Ld.  v. 
Midland  Ry.  Co.,  supra'),  and  thereupon  the 
railway  company  adopted  the  practice  of  charg- 
ing all  consignments  at  actual  weight.  The 
ai>plicants  complained  of  this  change  of  rate  as 
an  unreasonable  increase,  and  as  illegal,  inasmuch 
as  public  notice  was  not  given  of  the  same  as 
prescribed  by  sect.  33  of  the  Railway  and  Canal 
Traffic  Act,  1888. 

Held — that  the  application  must  be  dismissed, 
and    that   the    railway   company    had    taken  a 
reasonable    step    in   altering    the   computation 
when  they  found  it  inaccurate. 
J.  Watson  &  Sons,  Ld.  r.  Midland  Ry.  Co., 

[25  T.  L.  R.  805  ;  IS   Rly.  Cas.  339— Rly.  & 

Can.  Com. 

Affirmed  on  appeal,  26  T.  L.  R.  166— C.  A. 

29.  Increase  —  Mineral  Traffic  —  Increase  of 
Cost  —  Railway  and  Cwnal  Traffic  Act,  1894 
(57  &  .58  Vict.  ^.  54), .«.  1.]— In  1895  a  railway 
company  was  authorised  to  increase  its  rate  for 
mineral"  traffic  by  2^  per  cent.  In  1907  the 
company  gave  notice  of  its  intention  to  raise 
the  rate  by  an  additional  2J  per  cent.  On  a 
claim  by  the  applicants  for  a  declaration  that 
this  increase  was  unreasonable, 

Held — upon  the  evidence  that  such  increase 
was  justifiable  in  view  of  the  increased  cost  to 
the  railway  company  of  the  carriage  of  mineral 
traffic. 

Society  op   Coal   Merchants  v.  Midland 
[Ry.  Co.,  26  T.  L.  R.  135— Ry.  and  Can.  Com. 

30.  Increase  —  Proof  of  —  Reasoiuibleness  — 
Burden  on  Railway  Company — Compari.wn  of 
Routes — Suggestion  of  Undue  Preference — RaiJ- 
wai/  and  Canal  Traffc  Act,  1894  (57  &  58  Vict. 
c.  u4),  s.  1.] — The  burden  on  a  railway  company 
of  showing  that  an  increase  in  rates  is  reason- 
able is  not  discharged  by  the  mere  sugges- 
tion that  the  lower  rates  involved  some  undue 
preference.  Every  higher  rate  is  not  a  ground 
for  increasing  evcrj'  lower  one.  Where  the  com- 
pared routes  are  over  the  lines  of  different  rail- 
way companies  as  to  part  of  the  routes,  and  the 
charge  is  made  in   respect  of  different   lines  by 
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I.  Railways — Continued. 

(lifEereiit   railway  compani(;s,  there   can    be   no 

argument  from   undue  preference. 

(Jhayson,  Lowood    ck    Co.,   Ld.  and  Silica 

[FiUE  Brick  Co.  r.   Gueat    Central  Ky. 

AND  Others.  13  Rly.  Cas.  281— Kly.  and  Can. 

Com. 

31.  B  ad  way  Company' K  Vt^sel — Bill  of  Lading 
—  Unreasonablfi  Condition  —Liuhility  of  Companu 
—Bailway  and  Canal  Traffic  Act,  18.54  (17  &  18 
Vict.  c.  31),  .s\  7  —  Bailicay  Clanxcs  Act,  1863 
(2(5  &  27  Vict.  c.  92),*.  31.] — A  railway  company 
contracted  to  carry  a  cargo  by  one  of  their 
steamers  under  a  bill  of  lading,  which  contained 
a  clause  excepting  them  from  liability  for  every 
kind  of  negligence  on  the  part  of  any  of  their 
servants. 

Held — that  in  the  absence  of  a  bond  fide 
alternative  rat«  for  the  carriage  of  the  cargo, 
such  a  condition  was  void  as  being  unreasonable 
within  the  meaning  of  sect.  7  of  the  Railway 
and  Canal  Traffic  Act,  18.54. 
RiGGALL  &  Sons  v.  Great  Central  Ry.  Co., 

[101  L.  T.  392  ;  25  T.  L.  R.  754  ;  53  Sol.  Jo. 
716  ;  14  Com.  Cas.  259— Pickford,  J. 

31a.  ,S7((*;'/  Distance  Traffic — Conveyance  over 
Tivo  Badways — "  Conreyed  Jiy  t/ie  Company" — 
London  and  North-Westtern  Bailicay  Company 
(^Batcs  and  Charges)  Order  Confirmation  Act, 
1891  (54  &  55  Vict.  c.  ccxxi.),  Sclied.,  rZ.  11.]  — By 
clause  11  of  the  schedule  to  the  London  and 
North-Western  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  where 
merchandise  is  conveyed  for  an  entire  distance 
not  exceeding  a  certain  distance,  the  company 
may  charge  for  conveyance  as  for  that  distance, 
"provided  that  where  merchandise  is  conveyed 
by  the  company  partly  on  the  railway  and  partlj' 
on  the  railway  of  any  other  company  the  rail- 
way and  the  railway  of  such  other  company 
shall,  for  the  purpose  of  reckoning  such  short 
distance,  be  considered  as  one  railway." 

Held  by  Vaughan  Williams  and  Fletcher 
Moulton,  L.JJ.  (Buckley,  L.J.,  dissenting) — 
that  the  words  "conveyed  by  the  company" 
mean  actually  conveyed  or  carried  by  the  com- 
pany's own  engines,  and  do  not  refer  merely  to 
the  contract  of  carriage,  and  that  therefore, 
where  A.  company  hauled  traffic  for  three  miles 
on  its  own  line,  and  B.  company  then  hauled  it 
for  two  miles  on  its  line,  the  section  did  not  apply. 

Decision  of  the  Railwa}'  and  Canal  Commis- 
sion (  [1906]  1  K.  B.  577  ;  75  L.  J.  K.  B.  454  ; 
95  L.  T.  62)  affirmed. 

Lancashire  ant)  Cheshire  Coal  Associa- 
[tion  and  Richard  Evans  &  Co.  r.  Lon- 
don AND  North-Western  Ry.  Co.  and 
Lancashire  and  Yorkshire  Ry.  Co., 
[1907]  2  K.  B.  902  ;  76  L.  J.  K.  B.  1020  ;  97 
L.  T.  569  :  23  T.  L.  R.  645  ;  13  Rly.  Cas.  8— 

C.  A. 
(iii.)  Passenger  Fares. 

See  Tramways,  No.  5. 
(iv.)  JUails. 

32.  Conveyance  by  Bailicay  Company  — 
Mea. 'Ill  re  of  Benin  ne rat  ion  to  the  Bailway   Com- 


panij — Badicaiis  (^Conveyance  of  Mails')  Act, 
1838  (1  &  2  Vict.  c.  98),  s.  6.]  — Upon  an  applica- 
tion to  determine  the  amount  of  the  remunera- 
tion to  be  paid  per  annum  by  the  Postmaster- 
General  to  the  Great  Northern  Railway  Company 
(Ireland)  for  the  conveyance  of  mails  on  their 
railway  : 

Held  —  that  to  arrive  at  a  "  reasonable 
remuneration  "  to  be  p.iid  for  the  conveyance  of 
mail  bags,  the  railway  company's  ordinary  scale 
of  rates  as  published  in  its  time-tables  should  be 
adopted,  less  25  per  cent,  in  respect  of  terminal 
services  performed  in  the  case  of  similar  traffic 
for  ordinary  traders,  but  not  performed  in  the 
case  of  mails,  and  less  10  per  cent,  in  respect  of 
the  (juantity  and  regularity  of  the  mails  and  the 
facility  and  economy  with  which  they  are 
bandied  as  compared  with  traders'  parcels. 

Held  FURTHER^that  in  respect  of  "  notice  " 
trains  (i.e.,  statutory  trains  run  compulsorily  by 
the  railway  company,  and  absolutely  under  the 
control  of  the  Postmaster-General,  but  carrying 
also  ordinary  passengers  and  parcels)  the  proper 
principle  upon  which  the  railway-  company's 
remuneration  should  be  based  was  to  ascertain 
the  cost  of  running  each  train,  to  add  (1)  a  fair 
and  reasonable  profit,  and  (2)  an  additional  sum 
in  consequence  of  the  running  of  those  trains 
fettering  the  company's  freedom  in  the  working 
of  their  system,  and  against  the  sum  thus 
ascertained  to  credit  the  Postmaster-General 
with-the  annual  earnings  of  each  train,  and 
where  those  earnings  fell  short  of  the  sum  of  the 
three  items  on  the  debit  side,  the  difference 
should  be  paid  by  the  Postmaster-General. 
Great  Northern  Ry.  Co.  (Ireland)  r.  His 
[Majesty's  Postmaster  -  General,  25 
T.  L.    R.    511  ;    13   Rly.   Cas.    290— Rly.  and 

Can.  Com. 

(v.)  Duty  towards  Passengers,  etc. 
See  also  Negligence,  Nos.  6,  7. 

33.  False  Imprisonment — Special  Constable — 
Liability  of  Company  for  Acts  of  Constable 
—  Great  Eastern  Bailwai/  {General  Powers) 
Act,  1900  (63  &  t!4  Vict,  c'.  ex.),  s.  50.]— Under 
sect.  50  of  the  Great  Eastern  Railway  (General 
Powers)  Act,  1900,  the  relation  of  master 
and  servant  is  created  between  tlie  railway 
company  and  a  special  constable  appointed 
by  virtue  of  that  section  :  and  if  such  constable 
arrests  a  person  on  susjiicion  of  felony  without 
reasonable  grounds  for  believing  that  a  felony 
has  been  committed  by  him  the  railway  company 
is  liable. 
Lambert  r.  Great  Eastern  Ry.  Co.,  [1909] 

[2  K.  B.  776  ;  101   L.  T.  408  ;  73  J.   P.  445  : 
25  T.  L.  R.  734  ;  53  Sol.  Jo.  732— C.  A. 

(vi.)   7're.yniss  on  Builway. 
(No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(vii.)  Locomotives. 
(No  pnragrai>hs  in  this  vol.  of  the  Digpst.) 

(viii.)  Beceivers. 
[No  paragraphs  iu  this  vol.  of  the  Divjest.] 
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II.  CANALS. 

See  also  DEPENDENCIES,  No.  20;  High- 
ways. No.  19. 

34.  Puhlic  Waterway  —  f^ututory  Duty  to 
Maintain  Water  Supply — Ahxtraction  of  Water 
hy  liuihray  Company — Preseriptire  Claim  to 
SurpluH  Water — Injunction.]  — The  plaintiff 
company,  under  the  powers  of  their  special  Act, 
acquired  two  existing  statutory  undertakings  for 
maintaining  and  preserving  the  navigation  of 
the  river  Dun,  in  Yorkshire,  as  a  waterway  for 
the  use  of  the  public.  The  river  Cheswold  was 
a  branch  of  the  river  Dun  and  formed  part  of 
the  navigation.  The  water  of  the  rivers  was  not 
expressly  vested  by  the  legislature  in  the  navi- 
gating authority.  The  defendant  railway  com- 
pany owned  land  adjoining  the  Cheswold,  and 
for  upwards  of  twenty  years  past  had  abstracted 
large  quantities  of  water  from  this  river  to 
supply  their  locomotives  and  for  other  purposes 
of  their  railway.  This  action  was  brought  by 
the  Attorney-General  at  the  relation  of  the 
plaintiff  company  and  by  the  plaintiff  company 
for  an  injunction  restraining  the  defendants 
from  abstracting  the  water  as  aforesaid  in  breach 
of  the  public  rights  in  the  navigation.  The 
defendants  did  not  admit  that  the  plaintiff  com- 
pany owned  the  water  of  thp  river,  and  alter- 
natively they  set  up  a  prescriptive  right  to  use 
the  water  from  the  Cheswold,  the  same  being 
water  not  required  for  the  purposes  of  the  navi- 
gation, but  disclaimed  any  right  to  interfere 
with  the  statutory  rights  and  duties  of  the 
plaintiff  company. 

It  was  proved  that  the  defendants  had  taken 
water  without  reference  to  the  requirements  of 
the  navigation. 

Neville,  J.,  held  that  inasmuch  as  the  user 
proved  by  the  defendants  was  a  prescription 
unlimited  by  the  requirements  of  the  naviga- 
tion, the  defendants  could  not  limit  their  claim 
to  a  right  to  use  surplus  water  only,  and  granted 
an  injunction.     On  appeal  by  the  defendants  : — 

Held — that  the  plaintiff  company,  having 
regard  to  the  disclaimer  of  the  defendants,  had 
no  title  to  sue,  inasmuch  as  they  had  no  property 
in  the  water,  and  that  no  question  of  prescription 
arose. 

Qutere.  whether  the  fact  that  the  defendants 
had  not  stated  that  the  water  which  they  claimed 
to  take  was  surplus  water,  and  that  they  might 
have  taken  water  in  excess  of  what  was  surplus 
water,  was  any  answer  to  their  claim  to  a  pre- 
scriptive right. 

Decision  of  Neville,  J.  (!»9  L.  T.  (!95  ;  72  J.  P, 
442)  reversed. 

Attorney-General     r.    Great    Northern 

[Ry.  Co.,  [1909]  1  Ch.  775  ;  78  L.  J.  Ch.  577  ; 

73  J.  P.  41— C.  A. 

35.  Comtvuction  of  Worlm — Works  Not  Con- 
structed in  Accordance  tcith  Statutory  Require- 
ments —  Injunction  —  Laches  —  Application  by 
Attorney-General  at  Relation  if  Urban  Council  — 
Union  and  Grand  Junction  Canal  Act,  1810  (50 
Geo.  3,  ('.  122).] — Under  the  powers  conferred  by 
an  Act  j)asse(l  in  1810  the  predecessors  of  the  de- 


fendant company  constructed  reservoirs  and  exe- 
cuted various  costly  works  which  had  the  effect  of 
conducting  or  diverting  into  the  canal  made  by 
them  streams  or  portions  of  streams  which 
would  otherwise  have  flowed  int;o  the  river  Avon. 
These  works  were  openly  constructed  and  were 
all  completed  about  sixty  years  ago  or  were  in 
operation  for  more  than  forty  years  before  1894 
and  ever  since  that  date.  In  1894  the  canal  and 
undertaking  were  transferred  to  the  defendants 
by  a  statute  which  recited  that  the  works  had 
been  constructed  in  accordance  with  the  Act  of 
1810,  and  that  the  transfer  was  to  be  subject  to 
the  defendants  performing  and  fulfilling  '•  al! 
continuing  contracts,  engagements,  covenants, 
servitudes,  obligations,  and  liabilities  entered 
into  or  incurred  by  or  attaching  to"  the  original 
company.  An  action  was  brought  by  the 
Attorney-General  at  the  relation  of  an  urban 
district  council,  who  also  sued  as  plaintiffs, 
alleging  that  the  works  which  had  been  con- 
structed by  the  defendants'  predecessors  were 
not  in  accordance  with  the  requirements  of  the 
Act  of  1810,  and  claiming  an  injunction  to 
restrain  the  defendants  from  i>ermitting  the 
works  to  remain  so  constructed  as  not  to  comply 
with  the  Act  of  1810. 

Held — (1)  that  the  urban  district  council 
were  not  entitled  to  the  relief  claimed,  havmg 
regard  to  the  remote  period  at  which  the  works 
complained  of  were  executed  and  to  the  terms 
of  the  statutory  transfer,  and  (2)  that,  as  to  the 
claim  by  the  Attorney- General  at  the  relation  of 
the  urban  district  council,  the  Court  had  a  dis- 
cretion with  respect  to  granting  relief  by  injunc- 
tion, and  that  in  the  circumstances  such  relief 
ought  not  to  be  granted. 
Attorney-General  v.  The  Grand  Junction 

[Canal  Co.,  [1909]   2  Ch.  505  ;  78  L.  J.  Ch. 

681  ;  101  L.T.  150  :  73  J.  P.  421  ;  25  T.  L.  R. 
720  ;  7  L.  G.  R.  1014— Joyce,  J. 

III.  RAILWAY  AND  CANAL  COMMIS- 
SIONERS. 

36.  Jurisdiction — Runniny  Powers  conferred 
by  Special  Act — Prorisions  in  Agreement  for 
Arbitration  —  Not  specijically  Authorised^  by 
Special  Act — Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  <'.'48),  .<.  S— Railway  and  Tra/tic 
Act,  1888  (51  &  52  Vict.  c.  25),  .v.  15.]— In  pur- 
suance of  powers  conferred  by  a  special  Act  and 
sect.  87  of  the  Railways  Clauses  Consolidation 
Act,  1845,  an  agreement  was  made  between  two 
railway  companies  as  to  certain  running  powers. 
By  a  clause  in  the  agreement  any  differences 
arising  thereunder  were  to  be  determined  under 
the  Railway  Companies  Arbitration  Act,  1859. 
By  the  special  Act  the  terms,  conditions  and 
regulations  with  regard  to  the  running  powers 
were,  in  default  of  agreement,  to  be  determined 
in  the  manner  provided  for  the  settlement  of 
differences  between  railway  companies  by  the 
Regulation  of  Railways  Act,  1873,  as  amended 
by  the  Railway  and  Canal  Traffic  Act,  1888. 

Held  (Buckley,  L.J.  dissenting) — that  the 
provisions  in  the  agreement  for  arbitration, 
although  not  confirmed  or  specifically  authorised 
by  a  special  Act,  were  "  itrovisions  of  an  agree- 
ment confirmed  or  authorised  by  a  general   or 
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III.  Railway  and  Canal  Commissioners — Con- 
tinued. 
special  Act  "  within  the  meaning  of  sect.  15  of 
the  Railway  and  Canal  Trallic  Act,  1888,  and 
that,  as  no  arbitrator  had  been  designated  by 
name  or  office  in  any  general  or  special  Act,  the 
Railway  Commissioners  had  jurisdiction  to  decide 
the  differences  between  the  companies. 

Great  Westkrx  Ry.  Co.  r.  Barry  Ry.  Co.. 

[I'JOD]  2  K.  B.  670  ;  78  L.  J.  K.  B.  1010;  101 

L.  T.  US;  13  Rly.  Cas.  362— C.  A. 

37.  Jurisdiction  —  Diffcreuces  hftweoi  Ihtil- 
iL'oy  Comjjanies — Statutory  Agreement  for  Arbi- 
tration —  yarned  Arbitrator  or  Arbitrator 
appointed  by  Board  of  Trade — Death  of  Xamed 
Arbitrator — Regulation  of  llailicays  Act,  1873 
(36  &  37  Vict.  c.  48),  ,s\  8.]  — A  statutory  agree- 
ment provided  that  differences  between  two  rail- 
way companies  as  to  its  effect  and  construction 
should  be  referred  tu  H.,  or,  him  failing,  to  an 
engineer  to  be  appointed  by  the  Board  of  Tr.de, 
on  the  apj)lication  of  either  party,  II.  having 
died. 

Held — that  the  proviso  to  sect.  8  of  the 
Regulation  of  Railways  Act,  1873,  api)lied,  and 
that  the  Railway  Commissioners  could  not 
compel  a  reference  under  that  section,  since  an 
arbitrator  had  in  a  "general  or  special  Act 
been  designated  by  his  name. ' 

Alexandra  (Newport  and   South  Wales) 

[Docks   and   Ry.  Co.    r.   Taff   Vale  Ry. 

Co.,    [1907]  1  K.  B.  356  ;  76  L.  J.  K.  B.  303  ; 

96  L.  T.  380 ;  13  Rly.  Cas.  1— C.  A. 

38.  Practice — Interrention  of  Third  Party — 
Ansociation  of  Traders  or  FreigJdera — Jlailway 
and  Canal  fralHe  Act,  1888  (51  &  52  Vict,  c.25), 
■1.  7.]  — Leave  granted  to  the  Association  of 
Private  Owners  of  Rolling  Stock  under  sect.  7 
of  the  Railway  and  Canal  Traffic  Act,  1888,  to 
intervene  in  the  hearing  of  this  case,  on  the 
ground  of  common  interest  with  the  defendants, 
a  statement  of  the  points  to  be  raised  by  the 
association  to  be  delivered  to  the  parties  before 
the  hearing,  the  question  of  costs  to  be  considered 
at  the  trial. 

Great  Western   Ry.   Co.  v.  Spillers  and 
[Bakers,  Ld.,  Timeg,  March  3rd,  1909— Rly. 

and  Can.  Com. 
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VI.  Hewer  Rate 522 

[No  paragrapli.s  in  this  vol.  of  the  Digest.] 

VII.  Rector's  Rate       ....    522 

See  also  Dependencies,  No.  8  ;  Land- 
lord AND  Tenant,  Nos.  9, 10. 

I.  COUNTY   RATE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  DRAINAGE  KATE. 

* 

1.  Drainage  Scheme — Apportionment  of  Special 
Expenses  —  Precept  to  Orerseers  —  Complaint 
Jor  Aon-payment— Adjournment  Pending  Appeal 
againd  Apportionment — E.rpiru  of  Overseers^ 
Year  of  O.^ce  —  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  229,  231.]— An  appor- 
tionment of  the  special  expenses  of  a  drainage 
scheme  was  made  by  the  appellants,  a  rural 
district  council,  on  October  Uth,  1907,  and  a 
precept  was  issued  by  them  oti  October  25th,  1907, 
directing  the  respondents,  who  were  at  that  time 
overseers  of  the  poor,  to  pay  the  amount  of  the 
contribution  of  their  parish.  On  January  22nd, 
1908,  the  respondents  a{)pealed  to  the  Local 
Government  Board  against  the  apjjortionment. 
On  February  5th,  1908,  the  appellants  summonetl 
the  respondents  for  non-payment  of  the  amount  of 
the  precept.  The  justices,  pending  the  decision 
of  the  Local  Government  Board,  from  time  to 
time  adjourned  the  hearing.  The  respondents 
went  out  of  office  in  the  month  of  April,  1908. 
On  July  25th,  1908,  the  Local  Government  Board 
confirmed  the  apportionment.  The  complaint 
came  before  the  justices  for  final  hearing  on 
August  26th,  1908,  and  was  dismissed  by  them 
on  the  ground  that  the  respondents  were  no 
longer  the  overseers  of  the  parish. 

Held — that  the  justices'  decision  was  right. 

Plympton  St.  Mary  Rural  District 
[Council  r.  Reynolds  and  Another, 
[1909]  1  K.  B.  768  ;  78  L.  J.  K.  B.  417  ;  100 
L.  T.  394  ;  73  J.   P.    156  ;  7   L.   G.  R.  509— 

Div.  Ct. 

III.  GENERAL  DISTRICT  RATE 

(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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III.  General  District  Bate — Continued. 
(b)  Exemption. 

2.  Tramvoad — liaihoay  —Partial  Exemptton — 
Tramvoad  Rated  at  Full  Amount — Xon-paynwnt 
of  Hate — ApplicatioH  for  Distress  Warrant — 
^'■Sufficient  Cause  for  JVon-pai/nient  of  Hate'' — 
Jurisdiction  ofjiistices  to  Issue  Distress  Warrant 
for  Less  than  Full  Rate — 3  \\ct.c.  xlix.,  ss.  250, 
'270  —  Provisional  Order  of  Mai/  22nd,  1882, 
art.  3 —  Local  Gorernment  Board's  Provisional 
Orders  Confirmation  (Xo.  9)  Act,  1882  (45  &  46 
Vict.  c.  ciii.).] — Bj  a  local  Act  it  was  provided 
that  "any  justice  shall,  on  the  application  of 
the  commissioners  or  their  collector,  summon 
any  person  (rated  under  the  authority  of  the 
Act)  to  appear  before  him  ...  to  show  cause 
why  the  rates  due  from  him  should  not  be  paid  ; 
and  in  case  no  sufficient  cause  for  the  non-pay- 
ment of  such  rate  shall  be  shown  accordingly, 
the  same  shall  be  levied  by  distress,  and  such 
justice  shall  issue  his  warrant  accordingly." 

The  respondents  were  summoned  for  non-pay- 
ment of  £525  19.S.  8d.,  the  amount  of  an 
improvement  rate  made  under  the  local  Act. 
Before  the  justices  it  was  admitted  by  the 
appellant  that  the  rated  portion  of  the  respon- 
dents' tramroad  was  a  continuation  of  the  same 
tramroad  which  in  the  urban  district  of  'i'horn- 
ton  had  been  held  by  the  Court  of  Appeal  to  be 
a  •'  railway."  A  "  railway  constructed  under 
the  powers  of  an  Act  of  Parliament  for  public 
conveyance  "  was,  by  virtue  of  the  local  Act  as 
amended  by  a  provisional  order,  liable  to  be  rated 
at  one-fourth  only  of  its  net  annual  value  ;  but 
it  was  contended  by  the  appellant  that,  if  the 
respondents  were  aggrieved  by  the  rate,  they 
should  have  appealed  to  Quarter  Sessions.  The 
justices  were  of  opinion  that  the  respondents 
had  shown  sufficient  cause  for  non-payment  of 
the  full  amount  of  the  rate  claimed,  and,  the 
appellant's  and  the  res})oudents'  solicitors  having 
agreed  that  one-fourth  part  of  the  net  annual 
value  of  the  tramroad  would  reduce  the  late 
thereon  to  £255  15.s'.  8^.,  they  made  an  order  for 
payment  of  that  amount,  and  that  on  default 
being  made  in  payment  thereof  a  distress  warrant 
should  issue. 

Held  (Bigham,  P. ,  dissenting) — that,  in  view 
of  the  admission  made  by  the  appellant,  the 
justices  were  right  in  declining  to  issue  a  dis- 
tress warrant  for  the  full  amount  of  the  rate 
demanded. 

Dixon  v.  Blackpool  and  Fleetwood  Tram- 

[UOAD  Co.,  [1909]  1  K.  B.8G0  ;  78  L.  J.  K.  B. 

637  ;  100  L.  T.  403  ;  73  J.  P.  219  ;  25  T.  L.  11. 

323  ;  7  L.  G.  E.  390— Div.  Ct. 

3.  Tramroad  —  Land  Used  as  a  Raihvay— 
Puhlic  Health  Act,  1875  (38  &  39  Vict. c.  55), s.2U, 
sub-s.  1  (b) — Blackpool  and  Fleetwood  Tramroad 
Act,  1896  (59  &  60  Vict.  e.  cxlvii.).]— A  tram- 
road  was  constructed  under  the  powers  of  a 
special  Act  to  connect  two  tramway  lines  at 
each  end  of  the  tramroad.  The  Act  incorporated 
certain  provisions  of  the  Railways  Clauses  Act, 
1845,  and  of  the  Tramwavs  Act,  1870,  the  pro- 
visions of  the  former  Act  to  apjily  only  to  the 
tramroad,  and  for  the   purposes   thereof   "  the 


tramroad  shall  be  deemed  to  be  a  railway,"  and 
the  provisions  of  the  latter  Act  to  apply  only  to 
the  tramway.  The  tramroad,  which  in  appear- 
ance was  like  a  railway,  was  constructed  on 
land  belonging  to  the  tramroad  company  and 
was  fenced  off  from  the  adjoining  lands,  except 
where  it  crossed  roads  on  the  level.  The 
tramroad  and  tramways  were  worked  as  one 
undertaking. 

Held — that  the  tramroad  was  a  "  railway  " 
within  sect.  211,  sub-s.  1  (b)  of  the  Public  Health 
Act,  1875,  and  was  assessable  to  the  general 
district  rate  at  only  one-fourth  of  its  net  annual 
value. 

Decision  of  C.  A.  ([1907]  1  K.  B.  568  ;  76 
L.  J.  K.  B.  492  ;  96  L.  T.  209  ;  71  J.  P.  177  ;  23 
T.  L.  K.  267  ;  5  L.  G.  Pv.  422)  affirmed. 

Thornton    Urban     District    Council    v. 

[Blackpool  and   Fleetwood  Tramroad 

Co.,  [1909]   A.  C.  264  ;   78  L.  J.  K.  B.  517  ; 

100  L.  T.  657  ;  73  J.  P.  299  ;    25  T.  L.  P.  481  ; 

53  Sol.  Jo.  445  ;  7  L.  G.  R.  687— H.  L. 

(c)  Occupation. 

[No  i)aragrapli.s  in  this  vol.  of  the  Digest.] 

(d)  Retrospective  Rate. 

[No  paragraphs  in  this  \ol.  of  tlie  Digest] 

IV.  METROPOLITAN  RATING. 

i.  Alteration  in  Value  —  Railwaij — Reduc- 
tion in  Receipts  —  Competition  —  Valuation 
{Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67), 
s.  47.] — Where  in  the  course  of  any  year  the 
value  of  a  hereditament  has  been  reduced,  and 
the  overseers  of  the  parish  have,  on  the  written 
requisition  of  a  ratepayer  under  sub-sect.  1  of 
sect.  47  of  the  Valuation  (Metropolis)  Act,  1869, 
refused  to  make  a  provisional  list  containing  the 
gross  and  rateable  value  as  so  reduced  of  such 
hereditament,  the  assessment  committee  are 
bound,  under  sub-sect.  2  of  the  same  section, 
on  a  prima  facie  case  of  a  reduction  in  value 
being  established,  to  appoint  a  person  to  make 
such  provisional  list. 

Evidence  having  been  given  by  a  railway 
company  of  a  continual  reduction  in  their 
receipts  in  a  metropolitan  parish  owing  to  the 
increased  competition  of  tramways,  tubes,  and 
motor-omnibuses,  and  that  such  reduction  in 
their  receipts  involved  a  reduction  in  the  rate- 
able value  of  their  property  in  the  particular 
parish : — 

Held — that  they  had  established  a  prima  facie 
case  of  an  alteration  in  value  within  sect.  47  of 
the  Valuation  (Metropolis)  Act,  1869,  so  as  to 
entitle  them  to  require  the  assessment  committee 
to  appoint  a  valuer  under  sub-sect.  2  of  that 
section. 

Decision  of  Div.  Ct.  (25  T.  L.  R.  49)  affirmed 

R.  r.  SouTHWARK  Borough  Assessment 
[Committee,  Ex  parte  South  Eastern 
AND  Chatham  Ry.  Co.'s  Committee,  [1909] 
1  K.  B.  274  ;  78  L.  J.  K.  B.  319  ;  100  L.  T. 
136  ;  73  J.  P.  75  ;  25  T.  L.  R.  144  ;  53  Sol.  Jo. 
133  ;  7  L.  G.  R.  287— C.  A. 
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IV.  Metropolitan  "RAting—  Conf i nxed. 

5.  MetvojHilitan  M'ater  Hoard — Wutrr  Mahix 
— Miihod  of  Axxrsxmrnf — Parochial  A.txessment 
Art.\^'M\  (i\  k  7  Will.  4,  c.  9(5).  •«.  1.]— On  an 
appeal  by  the  Metropolitan  Water  Board  aguin.st 
the  valuation  li.sts  of  101  pari-hes  in  the  City  of 
London  Union  in  respect  of  their  niain.s  and 
service  pipes,  certain  of  which  were  only 
indirectly  productive  to  the  Board,  quarter 
sessions  arrived  at  the  rateable  value  of  the 
proj)erty  of  the  Board  in  the  parishes  in  (luestion 
by  the  following  method  : — They  found  the 
gross  receipts  of  the  undertaking  of  the  Board 
(which,  they  held,  could  only  be  valued  as  a 
whole)  to  be  £2,761,974  ;  from  that  sum  they 
made  various  deductions  in  respect  of  working 
expenses,  tenants'  share,  and  other  matters,  and 
arrived  at  the  figure  of  £788,S,SS  (which  repre- 
sented 29'r)7  per  cent,  of  the  total  water  receipts) 
as  the  rateable  value  phis  rates  of  the  directly 
profitable  portion  of  the  whole  undertaking ; 
they  then  applied  this  percentage  to  the  total 
water  receipts  in  the  101  parishes  and  thus 
ascertained  the  rateable  value  plux  rates  of  the 
directly  productive  portion  of  the  Board's  under- 
taking in  those  parishes  ;  and  to  the  sum  so 
found  they  added  the  rateable  value  of  the 
indirectly  productive  portion  of  the  undertaking 
in  those  parishes,  the  final  result  of  the  calcula- 
tion being  the  sum  of  £33,798,  which  they  held 
to  be  the  rateable  value  of  the  Board's  under- 
taking in  the  101  parishes.  On  an  appeal  by 
the  assessment  committee  of  the  City  of  London 
Union  : — • 

Held — that  upon  the  facts  before  them  the 

quarter  sessions  had  not  gone  wrong  in  law,  and 

that  the  appeal  must  be  dismissed. 

Metropolitan    Water    Board    r.    Assess- 

[ment  Committee  of  the  City  of  London, 

73  J.  P.  142  ;  25  T.  L.  R.  246  ;  7  L.  G.  R.  318 

— Div.  Ct. 

6.  Uatlitg  of  Owners— Ilouxe  Whollij  Let  Out 
ill  Apartments  or  Lodyings  —  Representation 
of  the  People  Act,  \^^-  (30' &  31  Vict.  c.  102), 
*.  7 — Poor  Pate  Assessment  and  Collection  Act, 
1869  (32  k  33  Vict.  c.  41),  ss.  3,  4,  6.]— The 
owners  of  dwelling-houses  in  boroughs  wholly  let 
out  in  apartments  or  lodgings  not  separately  rated 
are  liable  to  be  rated  under  sect.  7  of  the  Repre- 
sentation of  the  People  Act,  1867 ;  and  are 
not  then  entitled  to  the  deductions  allowed  by 
sects.  3  and  4  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869. 

The  provisions  of  sects.  3  and  4  of  the  Poor 
Rate  Assessment  and  Collection  Act,  18()9,  donot 
affect  sect.  7  of  the  Act  of  1867  in  any  respect. 

Davis  V.  Wallis  ([1908]  2  K.  B.  134  ;  77  L.  J. 
K.  B.  432;  98  L.  T.  411  ;  72  J.  P.  16.5;  24 
T.  L.  R.  350;  6  L.  G.  R.  493— Div.  Ct.)  over- 
ruled. 

White  and  Hales    r.   Islington  Borough 

[Council,  [1909]  1  K.  B.  133  ;  78  L.  J.  K.  B. 

168  ;  100  L.  T.  22  ;  73  J.  P.  44  ;  25  T.  L.  R. 

121  ;  53  Sol.  Jo.  97  ;  7  L.  G.  R.  133— C.  A. 

7.  RatingofOaners — House  Wholly  Let  Out  in 
Apartments  or  Lodgings — Meaning  of  "  OivTier'' 
— Agent  Becriring  the  It<ick-Bf lit— Representa- 


tion of  the  People  Act,  1867  (30  A:  31  Vict. 
c.  102),. V.  7 — Poor  Rate  Axscxsment  and  Collection 
Act.  1869  (32  &  33  Vict.  c.  41),  *.  20.]  — In  the 
last  clause  of  sect.  7  of  the  Rei)rcsentati(jn  of  the 
People  Act,  1867,  which  enacts  that  where  a 
dwelling-house  or  tenement  is  wholly  let  out  in 
apartments  or  lotigings  not  separately  rated,  the 
owner  shall  be  rated  in  respect  thereof  to  the 
poor  rate,  the  word  "  owner  "  does  not  include  a 
person  receiving  the  rack-rent  as  agent  for 
another  person. 

NoKEs  r.  Strong,    [1909]    2    K.    P..   62.'5  ;   78 

[L.  J.  K.  B.  1041  ;   lOl  L.  T.  318  ;  73  J.  P.  417  ; 

7  L.  G.  R.  876— Div.  Ct. 

8.  Exhibition  Premises  —  Prorixional  List — 
Reduction  in  Value  —  Valuation  (^Metropolis) 
Act,  1869  (32  &  33  Vict.  (-.67),  s.  47  (1),  (2),  (8).] 
—  Under  sect.  47  of  the  Valuation  (Metropolis) 
Act,  1869,  where  a  prima  facie  case  of  reduction 
in  value  is  niaile  out,  the  assessment  committee 
are  bound,  on  default  of  the  overseers,  to  appoint 
a  person  to  make  a  provisional  list. 

R.  r.  Hammersmith  Assessment  Committee, 

[Ex     PARTE     SHKPHKUD's      BuSH     IMPROVE- 
MENTS.  Ld.,    Inl    L.    T.    543;     73  J.    P.  433; 
7  L.  G.  R.  1044— Div.  Ct. 

V.  POOR  RATE. 

(a)  In  General. 

[No  piragraplis  in  this  vol.  of  the  Dit'ost.] 

(b)  Appeal. 

9.  Xotice  of  Ohjection  to  Valuation  List — Rate 
made  ichile  Ohjection  Undetermined  —  Appeal 
Against — -V<»  Xecessitijfor  JVew  Ohjection — Union 
Assessment  Committee  Act,  1862 '(25  &  26  Vict. 
c.  103),  s.  24 —  Union  Assessment  Committee  Amend- 
ment Act,  1864  (27  &  28  V  ict.  c.  39),  s.  1 .]  —On  May 
16th,  1900,  a  valuation  list  for  the  parish  of 
Ystradyfodvvg  was  ap])r()ved  by  the  assessment 
committee  of  the  Ponty[)ridd  Union,  and  it  con- 
tained a  hereditament  belonging  to  the  Rhondda 
Valley  Breweries  Company.  Supplemental  valua- 
tion lists  were  subsequently  apiuoved  for  the 
parish  by  the  assessment  committee  at  various 
dates,  including  December  4fh,  1901,  October 
10th,  190t;,  and  April  loth,  1907.  The  heredita- 
ment in  question  was  specifically  referred  to  in  the 
list  approved  on  December  4th,  1901,  but  not  in 
any  of  the  other  supplemental  lists.  On 
November  1st,  190(5,  a  rate  was  allowed  b}'  the 
justices  in  accordance  with  the  valuation  list 
then  in  force,  and  on  November  4th,  190(),  notice 
of  the  rate  being  allowed  was  published.  The 
Rhondda  Valley  Breweries  Company  on  Novem- 
ber 10th,  1906,  gave  the  assessment  committee 
notice  of  objection  to  the  last  ilci)Osi ted  valuation 
list,  and  the  objections  vvere  heard  on  Novem- 
ber 30th,  1906.  A  latc  was  made  on  April  15th, 
1907,  and  on  May  22nd,  1907,  the  assessment 
committee  gave  their  decision  u[)on  the  above- 
mentioned  objections  anil  confirmed  the  assess- 
ment. The  company  thereupon,  on  June  8th, 
1907,  gave  notice  of  appeal  against  the  rate 
made  on  April  15th,  1907.  No  other  notice  of 
objection  to  the  valuation  list  was  given  than 
that  above  mentioned,  and  no  apfical  was  entered 
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V.  Poor  Kate — Continued. 

by    tlie   company    against    the   rate   made    on 

November  1st,  11»U6. 

The  appeal  was  entered  at  the  (juartcr  sessions 
held  on  July  2nd,  1907,  and  was,  on  the  applica- 
tion of  the  assessment  committee,  respited  to  the 
next  sessions. 

Held — that  the  brewery  company  havinji 
given  a  notice  of  objection  on  November  10th, 
11)06,  to  the  last  deposited  vaUiation  list,  and  not 
having  appealed  from  the  rate  made  on  Novem- 
ber 1st,  1906,  antl  no  decision  having  been  given 
by  the  assessment  committee  before  the  date  of 
tbe  making  of  the  next  rate,  viz.,  April  15th, 
1907,  they  were  entitled  to  appeal  against  the 
subsequent  rate  without  having  given  a  fresh 
notice  of  objection. 

Decision  of  Div.  Ct.  (77  I-.  J.  K.  B.  81(5 ;  98 
L.  T.  6-17  ;  72  J.  P.  .365  :  6  L.  G.  K.  817)  afhrmed. 

Held  also — that  the  assessment  committee 
having  obtained  a  respite  did  not  thereby  waive 
their  right  to  raise  a  preliminary  objection  in 
the  nature  of  a  statutory  condition  to  the  right 
of  appeal. 

Decision  of  Div.  ft.  {siijira')  reversed  on  this 

point. 

Ehondda  Valley  Breweries  Co.,  Ld.  r. 
[Pontypridd  Union  Assessment  Com- 
mittee, [19()9J  1  K.  B.  652;  78  L.  J.  K.  B. 
•132  ;  100  L.  T.  587  ;  73  J.  P.  177  ;  53  Sol.  Jo. 
242  ;  7  L.  G.  R.  428— C.  A. 

10.  Xotice  of  Ai^peul  —  Notice  to  Assessment 
Committee — Entrij  and  Respite  of  Appeal  in  Ab- 
sence of  Notice —  Onion  Assessment  Committee  Act, 
1864  (27  &  28  Vict.  c.  39),  s.  1.]— An  appellant 
to  quarter  sessions  against  a  poor  rate  has  the 
same  right  to  have  an  appeal  entered  and 
respited  where  he  has  omitted  to  give  the 
twenty -one  days'  notice  to  the  assessment  com- 
mittee, required  by  sect.  1  of  the  Union  Assess- 
ment Committee  Act,  1864,  as  be  has  where  he 
has  omitted  to  give  the  notice  to  the  overseers 
(or  their  successors  in  this  respect),  required  by 
sect.  4  of  the  Poor  Belief  Act,  1743.  Conse- 
(juently,  where  the  appellant  appeals  to  the  next 
quarter  sessions  without  giving  the  twenty-one 
days'  notice  to  the  assessment  committee,  the 
quarter  sessions  are  bound  to  enter  and  respite 
the  appeal  with  a  view  to  its  being  heard  at  the 
succeeding  quarter  sessions,  if  due  notice  is 
given  in  the  meantime. 

Decision  of  C.  A.   (reported  sub  nom.   It.   v. 
West    Jlid/nf)    of    Yorkshire   Justices,    [1908]    2 
K.  B.  635  ;    77  L.  J.  K.  B.  914  ;    99  L.  T.  417  ; 
72  J.  P.  209  ;  6  L.  G.  R.  964)  affirmed. 
Denaby  Overseers  and  Others  r.  Denary 

[and  Cadeby  Main  Collieries.  Ld.,  [1909] 

A.  C.  247  ;  78  L.  J.  K.  B.  541  ;  100  L.  T.  711  ; 

73  J.  P.  297  ;  53  Sol.  Jo.  418  ;  7  L.  G.  K.  705 

-  H.  L. 
(c)  Assessment. 

11.  Deduction  of  llent-charge  luiposed  for 
Sea  Defence  Purposes  —  E,rj>euse  Neccssar;/  to 
Command  lient  —  Rent-charge  Affecting  Some 
onhj    of    Protected    Hereditaments — Parochial 


Assessment  Act,  1836  (6  &  7  Will.  4,  c.  96), 
s.  1.]  —  By  a  local  Act  certain  lands  in  a 
level  under  the  jurisdiction  of  commissioners  of 
sewers  were  made  subject  to  annual  rent-charges 
for  the  purpose  of  raising  the  funds  necessary  for 
the  protection  of  the  lands  against  incursions 
of  the  sea.  Other  lands  in  the  level  which 
were  also  {)rotected  by  the  same  works  were 
exempt  from  any  liability  to  contribute  towards 
the  costs  of  the  works. 

Held — that  the  appellant  (the  tenant)  was 
entitled  to  a  deduction  in  calculating  the  rate- 
able value  of  his  premises  in  respect  of  the  rent- 
charge  or  such  proportion  thereof  as  was  the 
proper  share  of  his  premises. 

Decision  of  C.  A.  ([1907]  2  K.  B.  460  ;  76 
L.  J.  K.  B.  753  ;  97  L.  T.  413  ;  71  J.  P.  263  ;  5 
L.  G,  R.  892)  reversed. 

Green  r.  Neavport  Union  Assessment  Com- 

[mittee,  [1909]  A.  C.  35  ;  78  L.  J.  K.  B.  97  ; 

99  L.  T.  893  ;  73  J.  P.  17  ;  25  T.  L.  R.  67  ;  53 

Sol.  Jo.  60  ;  7  L.  G.  R.  258— H.  L. 

12.  Ihiilwdji — Link  Line  Connecting  two  Rail- 
wag  Sgxtcins — Basis  of  Assessment — Bent  Beason- 
abli/  to  be  K.rpectcd — Parochial  Assessment  Act, 
1836  (6  &  7  Will.  4,  c.  96),  s.  1.]— A  railway  line, 
about  eight  miles  in  length,  and  without  any 
station  or  sidings  on  it,  connected  the  appellants' 
line  at  Woodford  with  the  Great  Western  Railway 
Company's  line  at  Banbury.  A  length  of  such 
line,  about  one  mile  47  chains,  was  in  the 
Banbury  Union.  The  line  was  constructed  by  the 
appellants  under  their  special  Act,  and  the  cost  of 
construction,  about  £280,000,  was,  by  agreement, 
advanced  to  the  appellants  by  the  Great  Western 
Railway  Company  at  3^  per  cent,  per  annum. 

Held — that  in  assessing  the  line  for  poor  rate 
purposes  the  interest  on  the  cost  of  construction 
was  notio  be  taken  into  account. 

The  amount  thatatenajit  might  "reasonably" 
be  expected  to  give  is  not  to  be  arrived  at  by 
assuming  that  he  already  controls  all  the  rest  of 
the  line,  and  is  driven  by  his  necessities  to  pay 
excessively  for  the  single  link  line  he  does  not 
control.  Each  section  must  be  regarded  as  a 
profit-earning  part  of  the  system  to  which  it 
belongs,  each  section  being  indispensable  to  the 
working  of  the  system.  The  resulting  inquiry  to 
be  made  is  :  how  much  of  the  rent  that  a  tenant 
would  give  if  the  whole  system  were  let  to  him 
at  once  is  applicable  to  the  particular  section 
to  be  assessed  ?  That  depends  on  profit-earning, 
not  upon  the  cost  of  construction. 

Decision  of  C.  A.  ([1907]    1    K.  B.   717;    76 
L.  J.  K.  B.  577  ;  71  J.  P.  157  ;  96  L.  T.  243  ;  23 
T.  L.  R.  283  ;  5  L.  G.  R.  328)  reversed. 
Great  Central  Ry.  Co.  r.  Banbury  Union 

[Assessment  Committee,  [1909]  A.  C.  78  ; 

78  L.  J.  K.  B.  225  ;  100  L.  T.  89  ;  73  J.  P.  59  ; 

25  T.  L.  R.  143  ;    53   Sol.  Jo.  177  ;  7  L.  G.  E. 

227— H.  L. 

13.  Railway — Profits  Attributable  to  the  Occu- 
pation of  Portions  if  the  Railway  outside  the 
Parish  —  Evidence  —  Admissibility.]  —  In  the 
assessment  for  rating  purposes  of  a  section  of 
railway  situate  in  parish  A.  the  railway  comjiany 
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V.  Poor  Rate — ('unttnnetl. 

oflfered  to  prove  that  part  of  tlie  profits  of 
the  line  in  that  parish  was  attributable,  not  to 
their  occupation  of  the  line  in  that  parish,  but  to 
their  occupation  of  the  line  in  parish  B.,antl  that 
in  the  assessment  of  their  lino  in  parish  B.  it  hail 
been  held  that  protils  made  outside  the  parish, 
including  profits  in  parish  A.,  were  attributable 
to  their  occupation  of  the  line  in  parish  B.,  and 
that  the  rateable  value  of  the  line  in  the  latter 
parish  had  been  increased  accordingly. 

Held— that  the  decision  in  this  case  was  a 
corollary  of  the  decision  in  Great  Central  liy. 
Co.  V.  Banhury  Union  Axxes.tment  Committee 
(^xtipra). 

Decision  of  C.  A.  ([1908]  1  K.  B.  750;  77 
L.  J.  K.  B.  484  ;  72  J.  P.  139  ;  98  L.  T.  543  ;  6 
L.  G.  R.  377)  reversed. 

Sheffield  Union  r.  Great  Central  Ry.  Co., 

[1909]   A.  C.  78  ;    78  L.  .1.   K.  B.  225  ;    100 

L  T.  89.  95  :  73  .J.    V.  t;2  ;    53    Sol.  .Jo.  177  ; 

7  ]..  G.  U.  242— H.  L. 

14.  Valuation  List — Objection  before  Assessment 
Committee — -V(»  Power  to  Raise  the  Assessment 
of  Objector— Cn ion  Assessment  Committee  Act, 
1864  (27  k  28  Vict.  c.  39),  s.  1.]— When  a  rate- 
payer objects  before  the  assessment  committee 
that  his  premises  are  assessed  at  too  high  a  figure, 
the  committee  have  no  power  to  raise  his  assess- 
ment. If  they  do  so,  a  rate  made  on  such 
increased  assessment  is  bad. 
Hudson    r.   Rhodes,   [1909]    1   K.  B.  85  ;    78 

[L.  J.  K.  B.  128  ;  99  L.  T.  967  ;  73  J.  P.  66  ; 
7  L.  G.  R.  159— Div.Ct. 


(d)  Distress. 

15.  Distress  Warrant — Costs— Justices'  Discre- 
tion—Distress  for  Bates  Act,  1849  (12  &  13  Vict. 
c.  14),  s.  1.] — Justices  have  a  discretion  under 
sect.  1  of  the  Distress  for  Rates  Act,  1849,  as  to 
whether  they  will  award  costs  to  a  person  apply- 
ing for  a  warrant  of  distress  for  non-payment  of 
poor  rate. 

R  r.  Baker  and  Others,  E.x  parte  Guild- 

[ford  Overseers,  100  L.  T.  522  ;  73  .1.  P. 

166  ;  7  L.  G.  R.  422— Div.  C't. 

(e)  Occupation. 

16.  Emjitij  Buihliny— Intention  to  Occupy.]— 
A  firm  tif  manufacturers  bought  an  empty  build- 
ing to  use  in  the  event  of  a  fire  on  their  premises 
or  any  other  emergency.  They  put  in  a  little 
steel  shafting,  and  workmen's  benches  fixed  to 
the  fioor.  There  was  no  motive  i>ower,  and  the 
building  could  not  be  used  for  (heir  business 
until  it  was  fitted  up.  Excei)t  for  the  fixtures 
mentioned,  it  was  empty. 

Held— that   nevertheless   the   firm    were   in 
occupation  and  rateable. 
BORWICK  C.  SOUTHWARK  CORPORATION,  [1909] 

[1  K.  B.  78  ;  78  L.  J.  K.  B.  121  :  99  L.  T.  841  ; 
73  J.  P.  38  ;  7  1..  ti.  It.  10— Div.  Ct. 


(f)  Eateability. 

17.  Burial  t  J  round — Incumbent  of  Parish  — 
^^  Occupier" — Iteceipt  of  Jiurial  Fees  —  Poor 
Belief  Act.  1601  (43  Kliz.  c.  2),  j«.  \~Poor  Bate 
Ademption  Act,  1833  (3  .t  4  Will.  4,  c.  30),  *.  1.] 
— A  ccmeterj',  which  had  been  liuly  consecrated, 
was  vested  in  the  rector  and  incumbent  of  a 
parish  by  sect.  13  of  the  Church  Building  Act, 
1845,  for  the  use  of  the  inhabitants  of  the 
parish.  The  rector  received  the  burial  fees  paid 
in  respect  of  interments  therein. 

Held — that  the  rector  was  the  occupier  of  the 
cemetery  within  the  meaning  of  sect.  1  of  the 
Poor  Relief  Act,  1601  ;  that  he  received  the 
burial  fees  as  incidental  to  his  occupation  of  the 
cemetery  ;  and  that  he  was  therefore  liable  to  be 
rate>l  in  respect  thereof. 

Decision   of  0.  A.  ([1908]   1    K.  B.   S35  ;  77 
L.  J.  K.  B.  661  ;  98  L.  T.  781  :  72  .J.  P.  172  ;  24 
T.  L.  R.  388  ;  6  L.  G.  R.  427)  aflirmed. 
WiNSTANLEY    V.    NORTH    MANCHESTER    OVER- 

[SEERS,  [1909]  W.  X.  233  ;  101  L.  T.  616  ;  26 
T.  L.  R.  90  ;  54  Sol.  .Jo.  80— H.  L. 

VI.  SEWER  RATE. 

[X.I  i^iragiaplis  in  tliis  vol.  of  tlie  Digest.] 

VII.  RECTORS  RATE. 

18.  Xon-residence  of  Bector — Alleged  Xon-per- 
formance  of  Parochial  Duties — 57  Geo.  3,  c.  vii.] 
— A  rate  was  made  under  the  .\ct  57  Geo.  3, 
c.  vii.,  which  was  passed  for  the  ])urpose  of  making 
better  provision  for  the  maintenance  of  the 
rector  of  the  paiish  of  St.  Olave,  Southwark.  and 
which  relieved  the  inhabitants  of  the  parish 
from  the  obligation  of  paying  tithe.  The  appel- 
lants objected  to  pay  on  the  ground  that  the 
rector  did  not  reside  in  the  parish,  and  was  not 
capable  by  reason  of  his  employment  as  diocesan 
missioner  of  duly  discharging  his  parochial 
duties,  and  they  appealed  to  quarter  sessions 
against  an  order  for  the  payment  of  the  rate. 

Held — that  it  was  no  objection  to  the  rate 
that  the  rector  was  not  living  at  the  rectory,  and 
that  it  was  not  open  to  the  appellants  to  raise  by 
way  of  appeal  the  contention  that  the  rector 
was  not  performing  his  parochial  duties. 

The  Proprietors  of  Hay's  Wharf,  Ld.  c. 
[Trustees  of  St.  Olave's  (Southwark), 
73  .J.  P.  375  ;  25  T.  L.  R.  648  ;  7  L.  G.  R.  1022 

—  Div.  Ct. 


RATIFICATION. 

See  Agency. 
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I.  General  . 

II.  Estates  Tatl. 
{a)  General 
[N'o  imiagraiilis  in  this  \i.l. 

(b)   Disentailing 
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Real  Property  and  Chattels  Real — Continued. 

COL. 

III.  Land  Transfer    ....    523 

IV.  Merger 523 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Descent  and  Distribution  : 
Dower  ;  Executors  ;  Highways, 
No.  7 ;  Husband  and  Wife  ; 
Infants,  No.  5 ;  Limitation  of 
Actions,  Nos.  5,  6,  7 ;  Mort- 
gage ;  Partition  ;  Perpetuities  ; 
Powers  ;  Sale  of  Land  ;  Settle- 
ments ;  Trusts  ;  Wills. 

I.  GENERAL. 

1.  New  liner  Company — "  Croivn  or  Xhig's 
Clogg" — Tramfer  of  Undertahing  to  Water 
Board  —  Beiit-cliarge  —  Liahilitg  of  }]'afer 
Board.'] — The  "  Crown  or  King's  Clogg,"  which 
was  created  in  1631  to  replace  the  King's  moiety 
in  the  New  River  Company,  is  a  rent-charge 
which  was  charged  on  the  fee  and  to  be  paid  by 
the  company  as  bailiffs  out  of  the  rent  of  tiie 
King's  moiety,  and  not  a  mere  personal  covenant 
or  a  charge  on  or  interest  in  a  share  of  profits 
only  and  relating  merely  to  partition  of  net 
profits.  Therefore,  since  the  transfer  of  the 
company's  undertaking  to  the  Metropolitan 
Water  Board  by  the  Metropolis  Water  Act.  1902, 
which  provided  that  "any  rent-charges  or  other 
annual  )>ayment  secured  on  the  undertaking  or 
income"  should  be  secured  on  the  water  fund 
established  by  that  Act,  the  Metropolitan 
Water  Board  is  liable  to  pay  the  clogg,  and  not 
the  New  River  Company  as  reconstituted  for  the 
purpose  of  receiving  the  purchase  price  of  the 
undertaking. 

Decision  of  Warrington,  J.,  afErmed. 

Adair  v.  New  River  Co.  and  Metropolitan 
[Water  Board,  25  T.  L.  R.  193— C,  A. 

II.  ESTATES    TAIL. 

(a)  General. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(b)  Disentailing. 
See  Mortgage,  No.  14. 

III.  LAND  TRANSFER. 

2.  Btstrictire  Conditions — Building  Srlieme  - 
Effect  of  Registration — Land  Transfer  Act,  1875, 
s.  Si— Land  Transfer  Act,  1897  (60  &  61  Vict. 
c.  6.5),  Sched.  7.] — Registration  under  sect.  84  of 
the  Land  Transfer  Act,  1875,  as  amended  by 
Sched.  I.  of  the  Land  Transfer  Act,  1897,  of 
restrictive  conditions  binding  registered  land, 
does  not,  of  itself,  whether  by  virtue  of  the  Acts, 
or  as  evidence  of  a  building  scheme,  render  the 
conditions  enforceable  by  or  against  jjurchasers 
of  different  portions  of  the  registered  land. 

WILLE  r.  St.  John,  [1909]  W.N.  229  ;  101  L.T. 
[558  ;  26   T.   L.  R.  87  ;  54  Sol.  ,Jo.  65— War- 
rington, J. 

IV.  MERGER. 

[Xo  iiarayr:iphs  in  this  vol.  of  the  Digest.] 


RECEIPT. 

See  Evidence  ;  Revenue. 

RECEIVERS. 

I.  In  Partnership  Proceedings  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  By  Way   op  Equitable  Execu- 
tion      


col. 
524 
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III.  In  General   .... 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

See  also  Bankruptcy;  Companies, 
Nos.  22,  23  ;  County  Courts  ; 
Executors  ;  Injunctions,  No.  6  ; 
Landlord  and  Tenant,  No.  7  ; 
Lunatics  ;  Mortgages  ;  Prac- 
tice and  Procedure. 

I.  IN   PARTNERSHIP   PROCEEDINGS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BY  WAY  OF  EQUITABLE  EXECUTION. 

See  also  Husband  and  Wife.  No.  58. 

1.  Patents — Foreigner  —  No  other  Property 
Within  Jurisdiction.] — The  plaintiffs  obtained 
judgment  against  the  defendant,  who  was  a 
foreigner  resident  abroad,  and  who  had  no  pro- 
perty within  the  jurisdiction  except  three 
patents  in  respect  of  which  it  did  not  appear 
whether  or  not  any  business  was  being  carried 
on  by  their  use  or  whether  there  was  anything 
I'eceivable  in  respect  of  them.  The  plaintiffs 
applied  for  the  appointment  of  a  receiver  by 
way  of  Cfjuitable  execution  of  the  rents,  profits, 
and  moneys  receivable  in  respect  of  the  defen- 
dant's interest  in  those  patents. 

Held  (Fletcher  Moulton,  L.J.,  dissenting) — 
that  the  order  for  the  appointment  of  a  receiver 
could  not  be  made  in  such  a  case. 

IMmes  V.  MiUage  ([1893]  1  Q.  B.  551  ;  68 
L.  T.  205  ;  9  T.  L.  R.  331)  followed. 

J.  .1.  Edwards  &  Co.  r.  Picard,  [1909]  W.  N. 

[191  ;  78  L.  .1.  K.  P..  1108  ;  101  L.  T.  416  ;  25 

T.  L.  R.  815— C.  A. 

III.  IN   GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Dige>st.] 


RECEIVING    STOLEN 
GOODS. 

See  Criminal  Law  and  Procedure. 


RECOGNISANCES. 

See  Criminal  Law  and  Procedure 
Magistrates. 
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RECREATION    GROUNDS. 

See  Or  EN  .Spaces. 


RECTIFICATION    OF 
INSTRUMENTS. 

See  CoNTUACT.-;. 


REFORMATORIES. 

See  PrisOxVS  and  Reformatories. 


REGISTRATION  OF  BIRTHS, 

MARRIAGES,   AND 

DEATHS. 

See  Executors  and  Administrators  ; 
Husband  and  Wife  ;  Infants  ; 
Poor  Law. 


REGISTRATION   OF   LAND. 

See  Charities;   Real   Property  and 
Chattels  Real. 


REGISTRATION  OF  VOTERS. 

See  Elections. 


RELEASE. 


See  Contract  ;    Powers  ;    Real  Pro- 
perty; Trust. 


REMAINDER. 

See  Real    1'roperty   and    Chattels 
Real. 


REMOTENESS 

See  Perpetuities 


RENT. 

See  Landlord  and  Tenant. 


RENT-CHARGES    AND 
ANNUITIES. 

L  Uent-Ohauges    .        .        .        . 
IL  Annuities         .        .        .        . 
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See  also  LOCAL  GOVERNMENT,  No.  10. 

L  RENT  CHARGES. 

1.  Jiihitiire  —  Arrears  —  Stile  of  Property 
('har<ied  triffi  Joint)/ re — Chiinje  on  Proeeeih  of 
Sale — Capital  or  Income — Settled  Land  Act, 
1882  (4.")  &  40  Vict.  c.  38),  .«.  21,  .vib-.s.  2.]— 
Where  a  jointure  rent-charge  is  charged  upon 
land  which  i.s  subsetjuently  sold,  the  Court  has 
jurisdiction  to  order  the  arrears  of  the  jointure 
to  be  paid  out  of  the  proceeds  of  sale,  and  the 
Court  in  the  exercise  of  its  discretion  will  make 
such  an  order  without  prejudice  to  the  question 
out  of  what  fund  such  arreare  are  ultimately  to 
be  paid. 

The  Settk'.l  Land  Act,  1882,  sect,  21,  sub-s.  2, 
applies  to  the  arrears  of  a  jointure  rent-charge 
on  the  settled  land. 

In  re  Duke  of  Manchester's  Settlement, 
[[1909]  W.  N.  212  ;  26  T.  L.  R.  o  ;  53  Sol.  Jo. 

868— Eve,  J. 

TI.  ANNUITIES. 

2.  Direction  to  Piirc/ia.^e  Annuitij  —  Annui- 
tant's Death — Payment  of  Sum  Required,  to 
Purchase  Annuitij — Interest.~\ — B.  bequeathed  to 
his  sister  an  annuity  of  £200  ;  he  declared  that 
it  was  to  begin  at  his  death,  and  be  payable 
quarterly,  and  he  directed  his  executors  to  pur- 
chase a  Government  annuity  in  her  name.  They 
paid  her  a  quarterly  instalment  in  cash,  but  she 
died  before  they  purchased  tlie  annuity  and 
before  a  second  payment  became  due. 

Held — that  her  representatives  were  entitled 
to  such  sum  as  would  on  the  day  when  the  first 
quarter  became  due  and  was  paid  have  purchased 
for  her  an  annuity  of  £200  jtaid  quarterly  with 
interest  at  4  per  cent,  on  sucli  sum  from  the  same 
date  until  payment. 

In  re  Brunning,  Gammon  r.   Dale,  [1909] 
[1   Ch.  276  ;  78  L.  J.  Ch.  75  ;  99  L.  T.  918— 

Neville,  J. 


REPAIRS      AND      IMPROVE- 
MENTS. 

See  Landlord  and  Tenant  ;  Settle- 
ments. 


REPLEVIN. 

See  Distress, 


RES  JUDICATA. 

See    KUTOVVEL. 
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RESPONDENTIA. 

See  Shipping  and  Navigation. 


RESTITUTION        OF        PRO- 
PERTY. 

See  Criminal   Law  and   Procedure 
Pawnbroker. 


RESTRAINT  OF  TRADE. 

See  Trade  and  Trade  Unions. 

RESTRAINT    ON   ANTICIPA- 
TION. 

See  Husband  and  Wife  ;  Trusts. 


RETAINER. 

See  Barristers  ;   Executors  ;  Solici- 
tors. 


RETURNING  OFFICER. 


Set<  Elections. 


REVENUE. 

I.  Excise. 

(a)  Carriage  Duty     .... 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(&)  Dealer  in  Plate  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Male  Servants     .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Publican's  Licence  Duty    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Saccharin 

[No  paragraphs  iu  this  vol.  ol  the  Digest.] 

(/)  Spirit  Dealers    .... 

(g")  Tobacco 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  In  General 

III.  Stamp  Duties. 

(ji)  Bond,  Covenant,  etc. 

(J))  Conveyance  or  1'ransfer  on  Sale 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Capital  of  Companies 

(d)  Highway  Agreements 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Insurance  Policies 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Marketable  Security 

[Xo  paragraphs  iu  this  vol.  of  the  Digest.] 
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III.  Stamp  Duties — Contimied.  col. 

(jg)  Mortgage 531 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(li)  Proprietary  Medicines        .        .  531 

(0    Eeceipt 532 

Ik)  Settlement 532 

(/)   Miscellaneous     ....  582 
[No  paragraphs  in  this  vol.  of  the  Dicest.1 

See  also  ANIMALS,  No.  7  ;  Bills  of 
Exchange,  No.  3  ;  Criminal  Law, 
No.  77  ;  Death  Duties  ;  Income 
Tax  ;  Inhabited  House  Duty  ; 
Land  Tax. 

I.  EXCISE. 

(a)  Carriage  Duty. 

[No  pjiragi-aplis  in  this  vol.  of  the  Digest.] 

(b)  Dealer  in  Plate. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Male  Servants. 
(No  pnragiaphs  In  this  vol.  of  the  Digest. 1 

(d)  Publican's  Licence  Duty. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Saccharin. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Spirit  Dealers. 

1.  Licence — Sweets  or  made    Wine — Licence 
from  Corporation  of  Oxford — Excise  Licences  Act, 

1825  (6  Geo.  4,  e.  81),  s.  26~CHSfo>ns  and  Lihnid 
Revenue  Act,  1875  (38  Vict.  c.  23),  s.  ^—lierenne 
Act,  1889  (52  &  53  Vict.  c.  42),  s.  28— Oxford 
Corporation  Act,  1890  (53  &  54  Vict.  c.  ccxxiii.), 
s.  119.] — The  wine  licence  issued  by  the  Cor- 
poration of  the  City  of  Oxford  in  exercise  of 
the  powers  acquired  by  them  from  the  Univer- 
sity of  Oxford  under  sect.  119  of  the  Oxford 
Corporation  Act,  1890,  includes  the  right  to  sell 
sweets  or  made  wines. 

Roberts  r.  Twining  and  Others,  101  L,  T. 
[41  ;  73  J.  P.  317  ;  25  T.  L.  K.  525— Div.  Ct. 

(g)  Tobacco. 

[No  paragraphs  In  this  vol.  of  the  Digest.) 

II.  IN  GENEEAL. 

2.  Proseentioii  for  Keeping  Dogs  loithont 
Licence — Dismissal  of  Information  on  Payment 
of  Sum  for  Costs — Claim  hy  Croicn  to  Costs  in 
Excess  of  Court  Fees — Dog  Licences  Act,  1867 
(30  &  31  Vict.  c.  5),  s.  4 — Customs  Consolidation 
Act,  1876  (39  &  40  Vict.  c.  36).  s.Tdo— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  16 
— Inland  lierenue  Regulation  Act,  1890  (53  k 
54  Vict.  c.  21),  s.  33.] — Proceedings  were  taken 
before  justices  by  an  inland  revenue  officer  (who 
was  not  represented  by  a  solicitor)  against  three 
persons  for  keeping  dogs  without  having  licences 
therefor.  The  justices  dismissed  the  informa- 
tions, but  ordered  each  of  the  three  defendants 
to  pay  a  sum  as  costs,  which  sum  was  in  excess 
of  the  Court  fees.  No  application  was  made  at 
the  time  for  costs  liy  tlie  inland  revenue  officer. 
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II.  In  General — Continued. 

The  sums  so  orilcred  to  bo  i)ai(las  costs  were  paid 
to  the  clerk  to  the  justices,  who  claimed  to  retain 
them  on  behalf  of  the  county  treasurer. 

Held — that  the  Crown  was  entitled  to  the 
costs  paid  by  the  defendants  in  excess  of   the 
Court  fees. 
Attorney-General  r.  Clark,  [1909]  2  K.  B. 

[7;    78  L,  J.   K.  B.  371  ;   100  L.  T.  OOtJ ;  73 
J.  1'.  243  ;  2")  T.  L.  II.  318— Channell,  J. 

3.  Duties  Paid  nndrr  Protest  —  Put  lex  iiot 
LeqalUj  Ej:\gUtle — Petition  to  Pecoirr — Volun- 
tary P(Uiment.]~-\n  Whiteleij  \.  Burns  {[Vim] 
1  K.  B.  705  ;  77  L.  J.  K.  B.  4t;7  ;  98  L.  T.  830  ; 
72  J.  P.  127  ;  -n  T.  L.  K.  319  ;  52  Sol.  Jo.  2G4— 
Div.  Ct.)  it  was  decided  that  certain  duties  were 
not  exigible.  The  suppliants  now  claimed  re- 
payment of  the  duties  paid  by  them  during  the 
years  in  respect  of  which  they  had  protested 
that  they  were  not  liable. 

Held — that  the  case  did  not  come  within  the 
class  of  cases  dealing  with  money  extorted  or 
obtained  colore  officii,  that  the  duties  were  paid 
voluntarily,  and  were  not  recoverable. 
Whiteley,  Ld.  *•.  R..  26  T.  L.  R.  19— Walton,  J. 

III.  STAMP  DUTIES. 

(a)  Bond,  Covenant,  etc. 

4.  Agreement  to  Supply  Electric  Current  — 
"  Primary  Security  for  Sum  of  3Ionei/  at  Stated 
Periods''— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
Sclied.  /.] — By  an  agreement  in  writing  a  com- 
pany undertook  to  supply  electric  current  to 
another  company  for  seven  years.  The  con- 
sumers were  to  pay  a  fixed  charge  per  quarter, 
and  in  addition  Id.  per  Board  of  Trade  unit,  and 
provision  was  made  for  the  increase  or  decrease 
of  the  quarterly  payments  on  the  increase  or 
decrease  of  the  capacity  of  the  supply  company's 
installation. 

Held — that  this  instrument  was  within  the 
words  "  bond,  covenant,  or  instrument  of  any 
kind  whatsoever,  being  the  only  or  principal  or 
primary  security  for  a  sum  of  money  at  stated 
periods  for  a  definite  and  stated  period,"  in 
Sched.  1.  of  tbe  Stamp  Act,  1891,  and  therefore 
liable  to  duty  at  the  rate  of  2s.  (3d.  per  cent,  on 
the  total  amount  of  the  minimum  annual  pay- 
ments. 

A^ational  Telephone  Co.  v.  Inland  Uevenne 
aommissioner.s  ([1900]  A.  C.  1  ;  09  L.  J.  Q.  B. 
43  ;  81  L.  T.  540  ;  04  .1.  P.  420  ;  48  W.  K.  210 ; 
10  T.  L.  R.  58— H.  L.)  followed. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  737; 
78  L.  J.  K,  B.  374  ;  100  L.  T.  013  ;  73  J.  P.  237  : 
25  T.  L.  R.  348)  affirmed. 

County  of  Durham  Electrical  Power  Dis- 

[tribution  Co.,  Ld.   r.  Inland   Rkvenuk 

Commissioners,    [1909]   2   K.    B.  004  :    78 

L.  J.  K.  B.  1158  ;  101  L.  T.  51  ;  73  J.  P.  425  ; 

25  T.  L.  R.  072— C.  A. 

(b)  Conveyance  or  Transfer  on  Sale. 

lNoi.aiat;iaijhs  iu  this  vol.  of  the  Digest.) 


(c)  Capital  of  Companies. 

8.  Issue  of  Loan  Capital—  Pu-istiny  Drhen- 
ture  Stock — ^linah/amation — lliyhts  of  Jlolders 
of  P.rixtiny  Stock  Modified  and  Altered  — 
Liability  if  Issue  of  Acu)  Stock  to  Puty.]  —  A 
company,  incorporated  by  special  Act,  had  from 
time  to  time  issued  certain  debenture  stock, 
bearing  interest  at  4  per  cent.  By  an  amalga- 
mation Act,  which  provided  for  a  change  of  the 
name  of  the  comjtaiiy,  for  the  dissolution  of  the 
company,  and  the  transfer  of  its  undertaking  to 
the  new  company,  it  was  provided  that  on  and 
from  the  date  of  the  amalgamation  the  then 
existing  debenture  stock  was  to  be  divided  into 
debenture  stock  of  two  classes,  the  A  and  B 
debenture  stock,  each  bearing  interest  at  3  per 
cent.,  and  the  amount  of  the  A  and  B  debenture 
stock  was  to  be  01  jter  cent,  and  39  per  cent, 
respectively  of  the  total  amount  of  the  then 
existing  debenture  stock.  The  rights  of  each 
holder  of  existing  debenture  stock  were  to  be 
modified  so  that  his  holding  was  to  consist  of 
01  per  cent,  of  A  ilebenture  stock  and  39  per 
cent,  of  B  debenture  stock,  bearing  interest  at 
3  per  cent.,  and  each  holder  was  to  be  entitled  to 
a  further  amount  of  B  debenture  stock  equal  to 
one-third  of  the  amount  of  existing  debenture 
stock  held  by  him.  There  was  no  provision  in 
the  Act  that  the  existing  debenture  stock  was  to 
be  cancelled  or  extinguished,  but  each  holder  of 
existing  stock  was  to  deliver  up  the  certificates 
of  the  stock  hekl  by  him  and  was  to  receive 
proper  certificates  in  exchange,  and  he  was  to  be 
no  longer  entitled  to  register  the  existing  stock. 
The  operation  carried  out  under  the  Act  did  not 
involve  the  raising  or  obtaining  from  the  public 
any  additional  capital. 

Held — that  under  the  operation  carried  out 
by  the  amalgamation  Act  the  issue  of  the  A  and 
B  debenture  stock  was  an  "  issue  of  loan  capital" 
within  the  meaning  of  sect.  8,  sub-sect.  1,  of  the 
Finance  Act,  1899,  and  that  the  company  were 
bound,  under  sub-sect.  2,  to  deliver  a  duly 
stamped  statement  of  the  total  aggregate  of  such 
A  and  B  debenture  stock. 

Decision  of  Walton,  J.  (95  I..  T.  530)  and  C.  A. 
(98  L.  T.  055)  affirmed. 
London  and  India  Docks  Co.  v.  Attorney- 

[ General,  [1909]  A.  C.  7  ;   78  L.  J.  K.  B. 
132  ;  99  L.  T.  2  ;  10  Manson,  51— H.  L. 

6.  Increase  of  Capital — "  Aut/iori.ied  Capital  " 
—  Capital  f^nissued — Stamp  Act,  1891  (54  &  55 
Vict.  e.  39),  s.  112.] — "Registered  capital" 
in  sect.  112  of  the  Stamp  Act,  1891,  means 
"  authorised  capital."  Therefore,  where  a  com- 
pany has  jiasscd  a  resolution,  in  accordance 
with  its  articles  of  association,  autlKU-ising  the 
directors  to  increase  the  capital  of  the  company 
by  a  sum  not  exceeding  £5,000,000,  and  the  direc- 
tors have  in  pursuance  of  that  auMiorit_y  issued 
new  shares  to  the  amount  of  £3,000,000.  stamp 
duty  is  payable  on  the  whole  £5,000,OU0,  and 
not  only  011  the  .C3,000,000  issued. 
ATTORNKY-GkneRAL       r.      AN(!LO-ArGENTINE 

[Tramways  Co.,  Ld.,  [1909]  1  K.  B.  077;  78 
L.  J.  K.  B.  300  ;  100  L.  T.  0(>9  ;  25  T.  L.  R. 
339;    53    Sol.   Jo.   358;    10    Manson.    118— 

t'hannell,  J. 
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III.  stamp  Unties  —  Continued, 

7.  J/icrrase  of  Nominal  Share  Capital — Un- 
issued Capital  of  Com  pa  nij— Transfer  of  Under- 
taking of  Company  to  another  Company — Increase 
of  Nominal  Share  Capital  of  New  Company — 
Stamp  Act,  1891  (51  &  o.i  Wct.c.  39),  s.  113.]— 
There  is  an  increase  of  the  amount  of  nominal 
share  capital  of  a  railway  company  within  the 
meanint,'  of  sect.  113  of  the  Stamp  Act,  1891, 
where  the  company  takes  over  the  undertaking 
and  powers  of  another  railway  company  which 
had  power  to  issue  but  has  not  issued  a  specified 
amount  of  nominal  share  capital  upon  which 
stamp  duty  under  sect.  113  of  the  Act  has 
already  been  paid. 

Great  Northern,  Piccadilly,  and  Bromp- 

[ton  Rv.  Co.  v.  Attorney-General,  [1909] 

A.  C.  1  ;  78  L.  J.  K.  B.  185  ;  98  L.  T.  731  ;  24 

T.  L.  R.  500  ;  52  Sol.  Jo.  411-  H.  L. 

(d)  Highway  Agreements. 

[No  paragraphs  in  tl\is  vol.  of  the  Digest.] 

(e)  Insurance  Policies. 

[No  paragraph.s  in  this  vol.  of  the  Digest.] 

(f)  Marketable  Security. 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

(g)  Mortgage. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 
(h)  Proprietary  Medicines. 

8.  Preparation  Siild  as  a  "■  Jlrain  and  Nerre 
Food" — Preparation  Held  Ovt  as  a  Cure  for 
Nervous  Diseases  —  Liability  to  Duty  as  a 
Medicine— Medicines  Stamp  ^t^,  1812  (52  Geo.  3, 
c.  150),  s.  2,  and  schedule.'] — The  respondent  sold 
a  preparation  known  as  "  Antineurasthin,"  and 
described  as  a  "  brain  and  nerve  food  "  ;  and  in 
pamphlets  published  by  him  it  was  recommended 
as  a  nerve  food  for  persons  suffering  from  mental 
strain,  and  as  a  cure  for  nervous  diseases,  head- 
aches, neuralgic  pains,  and  other  ailments.  It 
was  sold  in  boxes,  each  containing  twenty-four 
tablets,  and  the  usual  dose  was  said  to  be  three 
or  four  tablets  a  day,  to  be  taken  between  meals. 
It  was  described  by  the  respondent  as  a  natural 
food,  and  most  of  its  ingredients  were  articles  of 
food.  The  respondent  was  summoned  for  selling 
a  box  containing  the  preparation  to  be  used  as  a 
medicine  without  a  paper  cover  or  wrapper  pro- 
vided and  stamped  by  the  Commissioners  of 
Inland  Revenue,  as  required  by  sect.  2  of  the 
Medicines  Stamp  Act,  1812,  and  the  magistrate, 
being  of  opinion,  on  the  facts  i)roved,  that  the 
article  was  not  a  medicine  within  the  meaning  of 
the  Act,  dismissed  the  summons. 

Held — that  the  article  was  sold  as  a  medicine 
"  for  the  prevention,  cure,  or  relief  of  disorders 
and  complaints  incident  to  or  affecting  the 
human  body,"  within  the  meaning  of  the  Act, 
and  that  the  respondent  was  liable  to  a  penalty 
for  selling  the  same  without  having  the  box  duly 
stamj^ed  ;  and,  further,  that  the  Court  had  power 
to  review  the  finding  of  the  magistrate,  as  he 
had  not  found  as  a  fact  that  the  article  was  not 
a  medicine,  but  had  merely  found  that  on  the 
facts  i>roved  it  was  not  in  law  a  medicine. 
Harding   r.  MiG(iE,  101  L.  T.  459  ;  73  J.  V. 

[493— Div.  Ct. 


(i)  Eeceipt. 

9.  Stamped  Composite  Peceipt  —  Contempo- 
raneous Unstamped  Peceipt  for  One  of  the  Sums 
Included  in  Stamped  Documetit  —  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  ss.  101,  103.]— The 
defendant  gave  a  duly  stan)j)ed  composite  receipt 
to  a  tenant  of  his  in  respect  of  a  payment  made 
on  foot  of  an  account  for  rent  and  goods  sui)plied, 
and  at  the  same  time  sent  to  the  tenant  an 
unstamped  document,  which  purported  to  be  a 
receipt  for  the  rent  (which  exceeded  £2),  as  a 
separate  item. 

Held — that  the  latter  document  constituted 
a  "receipt"  within  sect.  101  of  the  Stamp  Act 
and  required  to  be  stamped. 

Attorney-General  v.   Ross,  [1909]  2  1.  R. 
[240  ;  43  I.  L.  T.  148— C.  A.,  Ireland. 

(k)  Settlement. 

10.  Sale  of  Property  Charged  icith  Annuity — 
Deed  of  Substituted  Security— Stamp  Act,  1891 
(54  &'55  Vict.  c.  39),  Sched.  I.]— A.,  by  ante- 
nuptial contract  of  marriage,  bound  himself  to 
pay  his  wife,  if  she  should  survive  him,  an 
annuity  of  £400,  the  annuity  being  secured  by 
A.'s  personal  covenant  and  also  by  a  charge  on 
certain  lands.  The  deed  was  duly  stamped. 
Subsequently  A.,  with  the  consent  of  his  wife, 
sold  some  of  the  lands  so  charged,  and  as  new 
security  for  the  annuity  he  conveyed  certain 
otiier  property  to  trustees. 

Held — that  the  deed  by  which  the  new 
security  was  substituted  was  not  a  "  settlement  " 
within  the  meaning  of  that  expression  in 
Sched.  I.  to  the  Stamp  Act,  1891,  and  accord- 
ingly was  not  chargeable  with  settlement  duty. 

Decision  of  First  Division  of  the  Court  of 
Session  ([1909]  S.  C.  248  ;  46  Sc.  L.  R.  276) 
affirmed. 

Inland  Revenue  Commissioners  r.  Oliver 
[AND  Another,  [1909]  A.  C.  427  ;  78  L.  J. 
F,  C.  146  ;  101  L.  T.  140  ;  25  T.  L.  R.  707  ;  53 
Sol.  Jo.  649— H.  L. 

(1)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


REVERSIONS  AND  REMAIN- 
DERS. 

See   Personal   Property  ;   Real  Pro- 
perty AND  Chattels  Real. 


REVISING  BARRISTER. 


See  Elections. 


REVOCATION. 

See  Wills. 
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REWARD. 


See  Contracts  ;    CitiiiixAL  Law, 


RIGHT  OF  WAY,  etc. 

See  Easemknts  ;    IIigiiways. 


RIOT. 

See  Criminal  Law  and  PROCEDnEE. 


RIPARIAN      OWNERS      AND 

RIGHTS. 

See  Fisheries  ;  Waters  and  Water- 
courses. 


RIVERS. 


See  Waters  and  Watercourses. 


ROADS. 

See  Highways,  Streets  and  Bridges. 


ROBBERY. 


See  Criminal  Law  and  Procedure. 


ROYAL  FORCES. 

1.  JJixmi.iKul  from  the  Army — Action  Agalnat 
Army  Cmnicil — Stri/tint/  Old  Statement  of 
Claim— B.  S.  C,  Ord.  2.5'.  r.  4. J— The  statemeiit 
of  claim  in  an  action  against  the  members  of  the 
Army  Council  for  wrongfully  procuring  the 
plaintiff's  dismissal  from  the  Army,  or,  alterna- 
tively, for  having  wrongfully  coerced  and 
intimidated  him  into  resigning  his  commission, 
struck  out  on  the  ground  that  it  disclosed  no 
rea.sonable  cause  of  action. 

Woods  r.  Lyttelton  and  Others,  25  T.  L.  K. 

[665— C.  A. 

2.  Army  0(ficer')i  Penitlon — Attachment — I'ay- 
muxter-GcneraV.t  Pa  if  Warrant — Xcgotiahility 
—Army  Act,  1881  (44  &  45  Vict.  c.  58).  x.  141.] 
—Sect.  141  of  the  Army  Act,  18S1,  which 
renders  void  every  charge  on  an  army  officer's 
pension,  does  not  apply  to  money  which  has 
been  collected  as  pension  by  the  officer's  bankers, 
but  has  lost  its  character  of  pension  by  being 
reduced  into  possession  by  such  collection. 


A  form  of  receipt,  signed  by  an  officer  for  the 
amount  of  his  pension  due,  having  the  words 
•'  This  receii)t  must  be  presented  for  payment,  by 
a  London  banker,  but  may  be  negotiated  in  the 
country  or  abroad,  and  is  to  be  left  by  the 
banker  at  the  Paymaster-General's  office  one 
day  for  examination,"  is  not  a  negotiable 
instrument. 
Jones  &  Co.  v.  Coventry,  [1909]  2  K.  B.  1029  ; 

[101   L.  T.  281  ;  25  T.  L.  II.  736  ;  53  Sol.   Jo. 

734— Div.  Ct. 

Sec  S.  C.  under  Bankers  and  Banking,  I. 

3.  I  'oliniteers,  Yeomanry  and  Militia — Beqved 
—  "  (^eascd  to  Kcixt" — Charitable  Ber/ucftt  — 
Territorial  and  llexerre  Forces  Act,  1907  (7  Edw. 
7,  c.  9),  5.9.  2^,M—0rdcr.H  in  Council,  March  19//t 
and  April  Oth,  1908.]— The  effect  of  the  Terri- 
torial and  Reserve  Forces  Act,  1907,  is  not  that 
tiie  Volunteers,  Militia  and  Yeomanry  have  ceased 
to  exist,  but  that  they  arc  reorganised  under 
ditferent  names.  Therefore  bequests  for  the 
benefit  of  Volunteer,  Veomanry,  and  Militia 
units  enure  for  the  bcnetit  of  the  corresponding 
Territorial  and  Special  Beserve  units  established 
under  the  Territorial  and  Reserve  Forces  Act, 
1907,  and  in  the  case  of  the  Territorial  units  must 
be  paid  over  to  the  proper  County  Associations. 

A  bequest  to  the  officer  commanding  a  regiment 
of  Militia  "  for  the  mess  of  that  regiment,  or  for 
the  poor  of  the  regiment,"  is  a  good  charitable 
Ijequest,  anil  must  be  paid  to  the  officer  com- 
manding the  corresponding  unit  in  the  Special 
Reserve. 
In  re  Donald,  Moore  r.  Somerset,  [1909]  2 

[Ch.  410  ;  78  L,  J.  Ch.  761  ;  101  L.  T.  377  ;  53 
Sol.  Jo.  673 — Warrington,  J. 
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Acceptance     .... 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

Conditions      .... 

Construction 

Damages 

[No  paragraiths  in  this  vol.  of  the  Digest.] 

Formation  of  Contract 

[No  paragraphs  in  tlii.'<  vol.  of  the  Digest.] 

Miscellaneous 

Note  or  Me.morandum  . 

Part  Payment 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Passing  of   Property  in  Good.s  537 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Passing  of  Title  to  Goods 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

Sale  of  Business. 

[N'o  paragraphs  in  this  vol.  of  tlie  Digest.) 
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Sale  of  Goods  and  Personal  Tio]?erty  —  Co»tinued. 

COL. 

XII.  Sale  by  Sample    ....  537 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  Stoppage  in  Transitu         .       .  537 
XI  v.  Warranty 538 

See  also  Arbitration,  No.  1  ;  Markets, 
No.  2 ;  Specific  Performance, 
No.  2. 

I.  ACCEPTANCE. 

[No  puragiajilis  in  this  vol.  of  tliP  Digest.] 

II.  CONDITIONS. 

1.  Sale  of  Motor-cai- — Any  Purchase  of  Xeiv 
Car  to  be  made  through  Purchasers  of  Old  Car — 
"  Purchase  "  of  Motor-car — Motor-car  obtained 
vnder  Ilirimj  Agreement  ivith  Optioii  of 
Purchase.] — 'J'he  plaintiffs  bought  a  motor-car 
from  the  defendant  at  a  certain  price  on  con- 
dition that  if  and  when  she  bought  a  new  car 
she  would  buy  it  through  them.  Subsequently, 
the  defendant  obtained  a  new  car  under  a  hiring 
agreement  which  gave  her  an  option  to  purchase 
it  in  certain  events. 

Held — that  an  action  by  the  plaintiffs 
claiming  damages  for  breach  of  contract,  failed, 
inasmuch  as  there  had  been  no  "  purchase "  of 
a  new  motor-car  by  the  defendant  within  the 
meaning  of  the  arrangement  between  her  and 
the  plaintiffs. 

Decision  of  Philliraore,  J.,  reversed. 
Grande     Matson    d'Automobiles,    Ld.     v. 
[Berespord,  25  T.  L.  R.  .522— C.  A. 

III.  CONSTEUCTION. 

2.  Interest  in  Land  —  Slag  to  be  Severed  and 
Removed  by  Purchaser — Breach  of  Contract — 
Defect  in  Vendor's  Title— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  ss.  51,  62.]— The  lessee  of 
land  agreed  in  writing  to  sell  to  R.  &  Co.  at 
a  fixed  price  per  ton  as  much  of  the  slag  and 
cinders  forming  part  of  the  land  in  question 
as  they  liked  to  remove,  and  agreed  to  give 
them  free  access.  His  lessors  interfered  and 
barred  the  access. 

Held  —  that  R.  &  Co.  could  not  recover 
damages  against  the  lessee  for  loss  of  their 
bargain,  because  the  contract  was  one  for  the 
sale  of  an  interest  in  land,  and  the  lessee  was 
only  prevented  from  performing  his  part  of  the 
contract  by  a  defect  in  his  own  title. 

Bain  v.  Fothergill  ((1874)  L.  R.  7  H.  L.  158  ; 
43  L.  J.  Ex.  243  ;  31  L.  T.  387— H.  L.)  followed 
and  applied. 

Morgan  r.  Russell  &  Co.,  [1909]   1   K.  B. 

[357  ;  78  L.  J.  K.  B.  187  ;   lOU  L.  T.  118  ;  25 

T.  L.  R.  120  ;  .13  Sol.  Jo.  13(5— Div.  Ct. 

IV.  DAMAGES. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

V.  FORMATION  OF  CONTRACT. 

[No  paiagrnphs  in  this  vol.  of  tlie  Digest.l 

VI.  MISCELLANEOUS. 

3.  Belirerg  by  /n.italmenfs — Defective  Delivery 
of  First  Instalment — Hejiudiation  of  Contract — 


Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  31,  sub-s.  2.] — In  a  contract  for  the  sale  »f 
goods  to  be  delivered  in  different  instalments  a 
breach  by  one  party  in  connection  with  one 
instalment  may  be  of  such  a  kind,  or  take  place 
in  such  circumstances,  as  reasonably  to  lead  to 
the  inference  that  similar  breaches  will  be  com- 
mitted in  relation  to  subsequent  instalments. 
In  such  a  case  the  whole  contract  may  be  repu- 
diated. If,  for  instance,  a  buyer  fails  to  pay  for 
one  delivery  in  such  circumstances  as  to  lead  to 
the  inference  that  he  will  not  be  able  to  pay  for 
subsequent  deliveries  ;  or  if  a  seller  delivers 
goods  differing  from  the  requirements  of  the 
contract,  and  does  so  in  such  circumstances  as  to 
lead  to  the  inference  that  he  cannot,  or  will  not 
deliver  any  other  kind  of  goods  in  the  future, 
the  other  conti  acting  party  is  under  no  obliga- 
tion to  wait  to  see  what  happens  ;  he  can  at 
once  cancel  the  contract.  In  an  arbitration 
arising  out  of  a  contract  for  the  sale  of  1,100 
pieces  of  timber  to  be  delivered  in  two  instal- 
ments, the  umpire  found  that  the  first  instalment, 
consisting  of  750  pieces,  did  not  comply  with  the 
terms  of  the  contract,  and  he  further  awardetl 
that  the  said  instalment  was  so  far  from  com- 
plying svith  the  requirements  of  the  contract 
as  to  entitle  the  buyers  to  repudiate  and  to 
rescind  the  whole  contract  and  to  refuse  to 
accept  the  second  instalment.  The  sellers  ten- 
dered the  shipping  documents  of  the  second 
instalment. 

Held — that  the  umpire  was  entitled  to  draw 
the  inference  from  the  defective  delivery  of  the 
first  instalment  that  the  second  instalment 
would  also  be  bad,  and  therefore  that  it  could 
not  be  said  that  the  award  was  bad  on  its  face. 

Millars'  Karri  &  Jarrah  Co.  r.  Weddel, 

[Turner  &  Co.,  100  L.  T.  128  ;  14  Com.  Cas. 

25;  11  Asp.  M.  C.  184— Div.  Ct. 

4.  Cargo  Lost  at  Sea — Sellers  of  Cargo  not 
Paid  at  Time  of  Loss — Subsequent  Payment  by 
Buyers — Btiyers  Paid  Amount  of  Insurance — 
Right  of  Sellers  to  Sue  Ship— Right  of  Under- 
icriters  to  Recover  in  Sellers'  A'ame — Subrogation.] 
— Goods  were  sold  by  merchants  abroad  to  mer- 
chants in  England  in  pursuance  of  a  c.i.f.  con- 
tract, and  the  sellers  sent  the  shipi)ing  documents 
to  the  buyers,  reserving,  however,  the  right  over 
them  until  the  buyers  stated  whether  they  elected 
to  accept  the  enclosed  bills  or  to  pay  cash  less 
discount.  The  bills  of  lading  were  taken  in  the 
name  of  the  sellers'  agents.  The  goods  were 
damaged  on  the  voyage  by  a  collision,  and 
on  the  same  day  the  buyers  wrote  to  the  sellers' 
agents  enclosing  a  cheque  in  payment  for  the 
goods.  The  buyers  brought  an  action  against  the 
owners  of  the  other  colliding  ship  to  recover  for  the 
damage,  and  the  sellers  were  subsequently  added 
as  co-plaintiffs,  on  the  ground  that  the  property 
had  never  passed  to  the  buyers,  and  the  ship  was 
held  to  blame.  In  the  meantime  tiic  under- 
writers, with  whom  the  sellers  had  effected  a 
policy  on  the  goods,  paid  the  buyers  as  for  a  total 
loss.  Upon  the  assessment  of  damages  the  judge 
held  that,  as  the  sellers  had  not  suffered  any 
damage,  they  were  not  entitled  to  recover  any- 
thing. 
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VI.  Miscellaneous — Contuutrd. 

Hkld — that  the  sellers  were  entitled  to  recover 
the  amount  of  the  loss  on  behalf  of  the  under- 
writers. 
The  Charlotte,  [11108]  l'.2(i(i  ;  77  1;..].  V.  i:?2  : 

[99  L.  T.  380  ;  24  T.  L.  K.  110  :  11  Asp.  M.  C. 

87— C.  A. 

VII.  NOTE  OR  MEMORANDUM. 

6.  Ua llwu  If  L  'omjxi n i/'x  Deli irrij  Xote — E<i rncst 
—Sale  of  Goods  ,4 r^  "1893  (.56  &  57  Vict.  r.  71), 
.V.  4.] — In  an  action  l)y  the  plaintiifs  for  the 
price  of  jioods  sold  and  dt'livered,  the  defendants 
counter-claimed  for  damages  for  breach  of  con- 
tract. The  counter-claim  was  based  upon  a 
contract  for  the  sale  of  potatoes  alleged  to  have 
been  verbally  made  between  the  defendants  and 
the  plaintiffs.  The  defendants  alleged  that  they 
sent  to  the  i)laiutiffs  certain  bags  on  account  of 
the  contract,  and  they  relied  upon  a  railway 
company's  delivery  note  signed  by  one  of  the 
plaintiffs  in  which  the  receipt  of  the  bags  was 
acknowledged,  as  a  note  or  memorandum  of  the 
contract  within  sect.  4  of  the  Sale  of  Goods  Act, 
1893,  and  they  also  relied  upon  the  sending  of 
the  bags  as  an  earnest  to  bind  the  contract. 

Held— (1)  that  the  railway  company's  deli- 
very note  was  not  a  note  or  memorandum  of  the 
contract  within  sect.  4  of  the  Sale  of  Goods  Act, 
1893,  and  (2)  that  the  bags  were  merely  sent 
to  facilitate  performance  of  the  contract  and 
could  not  be  regarded  as  an  earnest  given  to 
bind  it. 

SUMNEK  AND    LeIVESLEY   V.     JoHN    BkoWX   & 
[Co.,  2.5  T.  L.  K.  745— Hamilton,  J. 

VIII.  PART  PAYMENT. 

1^0  iiaragraplis  in  this  vol.  of  the  Digest.] 

IX.  PASSING  OF  PROPERTY  IN  GOODS. 

fNii  jniat^'ar'is  In  tliis  vol.  of  llie  Digest.] 

X.  PASSING  OF  TITLE  TO  GOODS. 

[Ko  paragraphs  in  this  vol.  ol  the  Dige.st.) 

XI.  SALE  OF    BUSINESS. 

[No  jiaragraphs  in  this  voh  of  the  Digest.] 

XII.  SALE  BY  SAMPLE. 

[Ko  para;;raiihs  in  this  vol.  of  the  Digest.! 

XIII.  STOPPAGE  IN  TRANSITU. 

6.  Goodx  Piirr/Nt-sed  nnd  Forwarded  to  Port  for 
Shipment  Abroad — End  of  Transit.] — W.  &  Co.. 
commission  agents,  having  received  an  order 
from  Australia  to  buy  certain  goods  on  com- 
mission, made  contracts  with  six  vendors  at 
Manchciter  for  the  purchase  of  the  goods,  and, 
so  far  as  the  vendore  were  concerned,  W.  k  Co. 
were  the  principals.  The  goods  were  to  be  sold, 
delivered  at  Manchester,  and  the  property  passed 
on  delivery  to  the  carriers  in  Manchester.  W. 
&  Co.  instructed  the  vendors  to  mark  the 
goods  N.  X.  Z.  Adelaide,  and  forward  them  so 
marked  to  Liverpool  to  the  order  of  the 
defendants,  who  were  forwarding  agents,  for 
shipment  per  the  ship  <?.,and  on  January  Ist, 


1908,  W.  &  Co.  advised  the  defendants  that 
they  had  instructed  the  vendors  to  forward  the 
goods  for  shipment  per  the  ship  iS'.,  ami  directed 
the  defendants  to  include  all  the  parcels  in  one 
bill  of  lading  deliverable  to  the  order  of  W.  & 
Co.  at  Ailclaide.  The  goods  were  delivered  on 
board  by  .January  11th.  and  the  ship  sailed  on  the 
18tli.  On  January  15th  W.  &;  Co.  became  insol- 
vent, and  the  vendors  purported  ti>  stop  the 
goods  in  transitu,  and  obtained  from  the  defen- 
dants— under  an  indemnity — bills  of  lading 
making  the  goods  deliverable  to  their  order. 

In  an  action  by  the  trustee  in  the  bankruptcy 
of  W.  &  Co.  to  recover  from  the  defendants 
the  value  of  the  goods  : 

Held — that  the  transit  did  not  end,  and  the 
vendors'  right  to  stop  in  transitu  was  not  deter- 
mined, on  the  receipt  of  the  goods  by  the  defen- 
dants at  Liverpool,  and  that  the  action  could  not 
be  maintained. 

Kemp  v.  Ismay.  ImpxIe  &  Co.,  100  L.  T.  99«  ; 
[14  Com.  Cas.  202— Lord  Alverslone,  C.J, 

!      XIV.  "WARRANTY. 

j      7.   Breach    of  Jin/ili(d    Warrantij — Death    of 

Wife  through  Eatint]  Tinned  Salmon — Pecnniar;/ 

I  Damafies  for    Loss   of    Wife — Cause   of  Action 

\  Independent    of    Tort — Peeorery    of   Damages, 

Based  on  Loss  of  Serrires.] — In  an  action    to 

recover  damages  for  the  pecuniary  lo.ss  sustained 

I  by  the  plaintiff  by  reason  of  the  deatli  of  his 

i  wife  through  eating  tinned  salmon  .supplied  and 

'  sokl  by  the  defendants  to  the  plaintiti  and  his 

wife,  the  jury  awarded  the  plaintiff,  inter  alia. 

£200. 

Held — that  the  rule  laid  down  by  Lord  Ellen- 
borough,  C.J.,  in  Baker  v.  Bolton  (1  Camp.  493) 
that  "  In  a  civil  court  the  death  of  a  human 
being  could  not  be  complained  of  as  an  injury  ; 
and  the  damages  as  to  the  plaintiff's  wife  must 
stop  with  the  period  of  her  existence,"'  was 
limited  to  actions  based  on  the  tort,  which  was 
the  wrong  that  caused  the  death  ;  but  that 
where  there  was  also  another  and  indepen'dent 
cause  of  action,  the  loss  of  services  caused  by  the 
death  of  the  wife  was  an  element  which  might 
be  included  in  the  damages  awarded  to  the 
husband. 

Jackson  r.  Watson  and  Sons,  Ld.,  [1909]  2 

[K.  B.  193  ;    78   L.  J.  K.  B.  587  ;    100  L.  T. 

799  ;  25  T.  L.  R.  454  ;  53  Sol.  Jo.  447— C.  A. 
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Sale  of  Land — Continued.  COL, 

VI.  Leaseholds 542 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Miscellaneous     ....  542 

VIII.  Parcels 548 

IX.  Parties 543 

X.  Practice 543 

XI.  Restrictive  Covenants      .        .  544 

XII.  Title 545 

XIII.  Title  Deeds         .        .        .        .545 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  alito  Charities,  Nos.  1,  4 ;  Com- 
pulsory Purchase  ;  Executors, 
No.  27  ;  Local  Government,  No.  10 ; 
Mortgage,  Nos.  4,  12  ;  Partition  ; 
Sale  of  Goods,  No.  2 ;  Settle- 
ments, Nos.  12,  13 ;  Trusts, 
Nos.  10,  11. 

I.  ABSTRACT  OF  TITLE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BUILDING  ESTATE. 

1.  Restrictive  Covenants — Eights  ofPinrhasers 
inter  se — Vendors'  Bight  to  Dispense  with  Adher- 
ence to  Restriction!^.']  — In  ISfiO  part  of  an  estate 
which  had  been  purchased  by  a  society  was  pro- 
posed to  be  sold  in  numbered  lots  as  shown  on 
the  sale  plan,  which  contained  also  the  conditions 
of  sale. 

In  January,  1861,  the  estate  was  vested  in 
the  trustees  of  the  society,  and  an  engrossment 
was  prepared  of  an  indenture  between  the  per- 
sons whose  names  and  seals  were  stated  to  be, 
but,  as  the  indenture  was  never  executed,  were 
not,  subscribed  in  the  second  schedule  to  the 
indenture  and  the  trustees  of  the  society.  A 
plan  was  annexed  to  the  indenture  identical 
with  that  originally  prepared,  and  conditions 
were  scheduled  to  the  indenture  which  were  the 
same  as  those  contained  in  the  sale  plan,  except 
that  it  was  stated  that  certain  restrictive 
covenants  which  were  required  to  be  entered 
into  were  to  be  between  each  of  the  persons  who 
subscribed  the  indenture  and  the  others  of  them 
and  separately  with  the  trustees  of  the  society. 

Among  the  restrictive  covenants  was  one  that 
on  no  lot  was  any  hotel,  tavern,  public-house, 
beerhouse,  or  manufactory  to  be  built,  or  any 
house  used  as  such,  without  the  vendors'  consent. 

The  trustees  of  the  society  conveyed  two  of  the 
lots  to  predecessors  in  title  of  the  defendants  by 
deeds  dated  in  ISGl  and  1800,  and  other  lots  to 
predecessors  in  title  of  the  [)laintifEs  by  deeds 
dated  in  1861.  Each  of  the  conveyances  con- 
tained a  covenant  by  the  grantees  to  observe  the 
restrictions  contained  in  the  indenture  of 
January,  1861. 

The  lessee  of  one  of  the  defendants  used  a 
building  on  one  of  the  lots  as  an  hotel. 

In  1880  one  of  the  trustees  of  the  society  was 
party  to  a  conveyance  whereby  part  of  the  land 
on  which  the  hotel  was  built  was  conveyed  to  a 
predecessor  in  title  of  the  plaintiffs  other  than 
the  plaintiff  Yj.  • 


The  convej^ance  contained  restrictive  cove- 
nants not  extending  to  the  building  of  an  hotel. 

Held — that  the  plaintiff  E.  was  entitled  to  an 
injunction  to  enforce  the  restrictive  covenant  as 
to  the  building  of  an  hotel. 

Oshornew  Bradley  (89  L.  T.  R.  11  ;  [ltt03] 
2  Ch,  446)  distinguished. 

Decision  of  Parker,  J.  ([1908]  2  Ch.  374  ;  77 
L.  J.  Ch.  617  ;  99  L.  T.  346)  affirmed. 

Elliston    v.    Reacher,     [1908]    2    Ch.   665; 
[78  L.  J.  Ch.  87  ;  99  L.  T.  701— C.  A, 

2.  Bextrictire  Covenants  —  No  Evidence  of 
General  Building  Sc/ieine — Bight  of  Purchasers 
inter  se — Xo  Befcrence  to  Prior  Purchasers'' 
Covenant.^ — Benefit  not  Anne.i-ed  to  Land.] — In 
1810  part  of  an  estate  was  sold  to  the  defendants' 
predecessor  in  title  subject  to  restrictive  cove- 
nants. In  1843  another  part  was  sold  to  the 
plaintiffs'  predecessor  in  title  subject  to  the 
same  restrictive  covenants.  The  remainder  of 
the  estate  was  sold  at  various  dates  by  convey- 
ances containing  building  covenants,  and  in  time 
the  whole  estate  was  built  over  as  a  residential 
quarter.  The  conveyance  of  1813  did  not  refer 
to  that  of  1840,  nor  to  any  covenants  therein,  and 
there  was  no  evidence  that  either  the  plaintiffs'  or 
the  defendants'  predecessors  in  title  were  aware 
of  any  restrictive  covenants  in  conveyances 
earlier  than  theirs  or  of  any  obligation  on  the 
vendors  with  regard  to  the  rest  of  the  estate. 
The  plaintiffs'  action  was  to  restrain  a  breach  of 
covenant  in  the  conveyance  of  1840. 

Held — that  the  plaintiffs  had  not  shown  the 
existence  of  a  general  building  scheme  with 
mutual  obligations  and  benefits,  and  tliat  the 
benefit  of  the  restrictive  covenants  in  the  con- 
veyance of  1840  did  not  pass,  as  annexed  to  the 
land,  to  the  plaintiffs  under  the  conveyance  of 
1843.     , 

Decision  of  Joyce,  J.  reversed. 
Reid  v.    Bickerstaff.  [1909]   2  Ch.  305;  78 
[L.  J.  Ch.  753  ;  100  L.  T.  952— C.  A. 

3.  Bestricfire  Conditions — No  Building  Scheme 
—  Effect  of  Begistration  of  Restrictive  Covenants 
—Land  Tranifer  Acts,  1875  (38  &  39  Vict.  6'.  87), 
s.  84  ;  and  1897  (60  &  61  Vict.  c.  65),  Sched.  /.] 
— Where  there  is  no  building  scheme  in  fact  in 
respect  of  land,  the  entry  on  the  register  of 
restrictive  conditions  affecting  such  land  under 
sect.  84  of  the  Land  Transfer  Act,  1875,  as 
amended  by  Sched.  I.  to  the  Land  Transfer  Act, 
1897,  does  not  have  the  effect  of  creating  a 
building  scheme  so  as  to  entitle  the  purchaser  of 
one  plot  of  the  land  to  enforce  those  restrictive 
conditions  against  the  purchasers  of  other  plots. 
WiLLE   v.   St.  John,    [1909]  VV.  N.  229  ;  101 

[L.  T.  558  ;  26  T.  L.  R.  87  ;  54  Sol.  Jo.  65— 

AVarringlon,  J. 

III.  CONDITIONS  AND  PARTICULARS  OF 
SALE. 

4.  Interest  on  Purehase-moneg — Dclag  in  Com- 
pletion—  Objection  to  Title — Consequent  Litiga- 
tion—Local Condition  of  Sale  —  Default  of 
Pureliaxer.] — Tiic  purchaser  of  real  estate  made 
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III,  Conditions   and   Particulars  of  Sale— ^'o;/- 

tinued. 
a  requisition  on  the  title  and  subsequently 
obtained  a  declaration,  under  the  Vendor  and 
I'lircliaser  Act.  1874,  that  the  vendors  had  not 
shown  a  ji;ood  title.  Tiiis  decision  was  reversed 
by  the  Court  of  Appeal  and  by  the  House  of 
Lords.  By  a  local  condition  of  sale,  if  the  sale 
were  not  completed  by  the  time  appointetl  the 
purcliaser  was  to  pay  o  per  cent,  interest  on  the 
balance  of  purchase-money  unpaid,  unless  the 
delay  in  completion  arose  from  any  cause  other 
than  the  neglect  and  default  of  the  purchaser,  and 
such  balance  unpaid  were  deposited  in  any  bank 
on  a  deposit  account  bearing  interest.  At  the 
time  for  completion  and  before  the  decision  of 
the  Court  of  Appeal  the  purchaser  deposited 
the  balance  of  purchase-money  in  the  Bank  of 
England,  and  after  the  decision  of  the  House  of 
Lords  transferred  tliis  money  into  Court. 

Held — that  the  vendors  were  entitled  to  the 
5  per  cent,  interest,  as  the  purchaser's  cor.duct, 
though  not  unreasonable,  was  a  breach  of  duty 
to  the  vendors,  and  the  delay  in  completion  was 
due  to  this  default. 

In  ke  Bayley-Wouthixgton  and   Cohen's 

[Contract,  [1909]  1  Ch.  648  ;    78  L.  J.  Ch. 

351  ;  lOU  L.  T.  650— Parker,  J. 

5.  Ciindition  Ile^errlng  Bight  to  Rescind  if 
Purchaser  Insists  on  Bequisitions  —  Premises 
Described  as  Freehold — Incumbrance  not  Dis- 
closed ill  Particulars — Innocent  Misrejfresen- 
tation.]  —  The  applicants  purchased  certain 
premises  for  £300  at  a  snle  by  auction  from  the 
respondents.  The  premi,ses  were  described  in 
the  particulars  as  freehold  and  without  mention 
of  incumbrances.  The  premises  were  in  fact 
subject  to  a  rentcharge  of  £5  7s.  dd.,  as  might 
have  been  discovered  by  the  respondents  on  any 
examination  of  their  title.  By  the  conditions  of 
sale  it  was  {inter  alia}  provided  that  each  lot 
was  .sold  subject  to  all  chief  rents,  that  the 
vendors  might  be  at  liberty  to  rescind  the  .sale  if 
the  purchasers  insisted  on  any  objection  or 
requisition  which  ihe  vendois  might  be  unwilling 
to  remove  or  com[)ly  with  ;  and  that  any  incor- 
rect statement,  error,  or  omission  should  not 
annul  the  sale  or  entitle  either  the  vendors  or 
the  purchasers  to  any  compensation.  The  appli- 
cants insisted  upon  the  respondents  discharging 
the  incumbrance,  and  thereupon  the  respondents 
claimed  lo  rescind  the  sale. 

Held  —  that  the  respondents  had  acted 
honestly  under  a  mistake,  and  not  recklessly  or 
unreasonably,  and  had  done  nothing  to  disentitle 
them  to  rescind. 

In  re  a  Contract  between   Simpson  and 
[Otheus  and  Moy,  53  Sol.  Jo.  376— Joyce,  J. 

IV.  CONTRACT, 

6.  Contract  in  Letters — Subject  to  Approval  of 
Formal  Contract— Agent— Ercess  of  Authoritg.] 
— It  is  not  every  excess  of  authority  by  an  agent 
that  will  vitiate  a  contract,  and  where  such 
excess  is  not  unreasonable  it  will  not  operate  to 
prevent  specific  performance  of  the  contract. 


Where  an  agreement  by  letters  is  made  ''  sub- 
ject to"  tlie  approval  of  a  formal  contract,  there 
is  no  concluded  contract  until  sucii  formal  con- 
tract has  been  approved.  Seeits,  wl)eie  the 
stipulation  is  not  conditional,  but  merely  8up[)le- 
mental. 

Winn  V.  Dull  ((1878)  7  Ch.  I).  20  :  47  L.J.  Ch. 
139  ;  26  W.  R.  230-Jessel,  M.U.)  followed. 

Bromet  c.  Neville,  53  Sol.  Jo.  321— Eve,  J. 


V.  CONVEYANCE. 

[\o  ]jan)gi:iiili.s  in  tliis  vol,  of  the  Digest.] 

VI.  LEASEHOLDS. 

[No  i)ani-i;ii)lj.s  in  this  vol.  of  the  Digest.] 

VII.  MISCELLANEOUS. 

7.  Sale  under  JJirection  of  Court — Mixrejire- 
sentativn — Uelief— Indian  Contract  Act,  1872, 
*.v.  18,  19.] — In  sales  under  the  direction  of  the 
Court  it  is  incumbent  on  the  Court  to  be 
scrupulous  in  the  extreme  to  sec  that  no  taint 
or  touch  of  fraud  or  deceit  or  misrepresenta- 
tion is  found  in  the  conduct  of    its  ministers. 

A  sale  by  auction  held  under  the  direction  of 
the  Court  was  set  aside  at  the  instance  of  the 
purchaser  on  the  ground  of  misrepresentation  as 
to  the  subject-matter  of  the  sale. 

Mahomed  Kala  Mea  v.   A.  V.  Harperink 

[and   Others,  36  L.  E.  Ind.  App.  32  ;  25 

T.  L.  R.  180— P.  C. 

8.  Failure  to  Complete — Forfeiture  of  Deposit 
— Indemnity  on  Besale — Deposit  taken  into 
Account.~\ — The  defendant  agreed  to  purchase 
certain  property  and  paid  a  deposit,  but  failed 
to  com])lete.  Conseiiuently  by  the  terms  of  the 
contract  the  deposit  was  forfeited,  and  the  vendor 
was  at  liberty  to  resell,  making  the  defendant 
liable  for  any  adverse  difference  in  price. 

Held — that  the  deposit  must  be  taken  into 
account  in  calculating  any  deficiency  in  i)rice  on 
a  resale, 

Shuttleworth  r.  Clews,  [1909]   W.  N.  254 

Joyce,  J, 

9.  Price  —  Interest  on  Price — Fu-change  of 
Lands — Harbour — Bailwai/.] — In  1881  harbour 
trustees  made  an  agreement  with  a  railway  com- 
l)any  whereby  each  was  to  convey  to  the  other 
for  their  respective  undertakings  certain  lands, 
to  be  actpiired  or  already  acquired.  By  1885  the 
I)arties  were  in  possession  of  the  respective  lands, 
but  owing  to  disagreement  arising  out  of  the 
terms  of  tlie  agreement  and  from  unforeseen 
tlitliculties,  no  conveyances  iiad  been  executed 
and  no  adjustment  of  accounts  had  been  made. 
In  an  action  by  the  harbour  trustees  in  which 
they  claimed,  inter  alia,  interest  on  unpaid 
purchase  money  : — 

Held — that  the  circumstances  of  the  case  dis- 
closed nothing  sutticient  to  take  it  out  of  the 
established  rule  that  where  a  jiuiciiaser  of  land 
entered  into  possession  before  the  purchase  price 
was  j)aid,  interest  on  the  price  from  the  date  at 
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VII.  Miscellaneous — Continued. 
which  he  obtaincii  full  possession  ran  in  favour 
of  the  vendor. 

Greenock  Hakbouk  Trustees  r.  Glasgow 

[and  South-Western  Ry.  Co.,  16  Sc.  L.  R. 

1011  ;    [iy09]  W.  M.  152— H.  L.  (So.). 

VIII.  PARCELS. 

10.  Compuhory  Purchase  of  Land  for  Street 
Widening  under  Michael  Angela  Taylor's  Act 
(57  Geo.  3,  c.  29) — Description  hy  Plan  oidy — 
Might  of  Vendor  to  have  Dimensions  Iriserted  in 
Conreyance.^ — A  purchaser  is  entitled  to  saj'  by 
what  description  he  wishes  to  have  the  subject- 
matter  of  a  purchase  vested  in  him,  but  the 
description  must  give  effect  to  the  conti'act 
entered  into. 

Under  Michael  Angelo  Taylor's  Act  a  borough 
council  contracted  to  purchase  from  its  owner  a 
piece  of  land  for  street  widening.  The  piece  was 
coloured  pink  on  a  plan  annexed  to  the  notice  to 
treat,  and  appeared  to  project  into  a  street  some 
ten  feet  beyond  a  proposed  new  line  of  frontage 
of  the  street  indicated  by  a  red  line.  There  were 
no  figures  on  the  plan,  except  a  scale  of  feet, 
showing  any  dimensions.  The  vendor  in  his 
claim  set  out  the  length  and  breadth  of  the 
piece  and  its  area  in  feet  and  inches,  and 
required  those  dimensions  to  be  inserted  in  the 
conveyance,  whereas  the  council  only  proposed 
to  describe  the  piece  by  reference  to  the  plan. 

Held — that  the  dimensions  as  set  out  by  the 
vendor  must  be  inserted  in  the  conveyance. 

MONIGHETTI        r.      WANDSWORTH       BOROUGH 

[Council,  73  J.  P.  91— Eve,  J. 

IX.  PARTIES. 

Sec  Settlements,  Nos.  12, 13. 

X.  PRACTICE. 

11.  Vendor^s  Action  for  Specific  Performance 
— Title  Accepted  and  Conveyance  Approved — 
Form  of  Order.'] — Comment  upon  the  form 
of  minutes  in  Seton  (6th  ed.),  p.  2240,  n.  6.  It  is 
not  right  to  order  a  purchaser  to  pay  his  pur- 
chase money  without  providing  for  delivery  to 
him  of  his  conveyance. 

Cooper  v.  Morgan,  [1909]  1  Ch.  261  ;  78  L.  J. 
[Ch.  195  ;  99  L.  T.  911— Warrington,  J. 

12.  Douhtful  Title — Question  of  Construction 
—  Vendor  and  Purchaser  Summons — Originat- 
ing Summons — Costs.'] — The  purchaser  of  free- 
hold ground  rents  objected  to  the  title, 
which  depended  on  a  difficult  question  on 
the  construction  of  a  will.  The  vendors  then 
took  out  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874.  claiming  that  on  the  con- 
struction of  the  will  they  had  shown  a  good 
title.  Neville,  J.,  suggested  that  the  vendors 
ought  to  take  out  an  originating  summons  to 
have  the  question  of  construction  determined, 
and,  on  their  refusal  to  do  so,  he  held  that  the 
title  was  too  doubtful  to  force  upon  the  purchaser. 
The  Court  of  Appeal  having  made  the  same  sug- 
gestion, the  vendors  took  out  an  originating 
summons  to  have  the  question  of  construction 
determined,  and  it  was  decided  in  their  favour. 


The  Court  then  directed  that  the  declaration 
made  on  the  originating  summons  should  be  read 
into  the  order,  and  discharged  the  order  of 
Neville,  J.,  and  declared  that  the  vendors  had 
shown  a  good  title,  but,  as  the  procedure  adopted 
by  the  vendors  was  incorrect,  they  were  ordered 
to  pay  the  costs  of  the  appeal  and  in  the  Court 
below. 

In   re  Nichols  and  Van  Joel's  Contract, 
[1909]  W.  N.  226— C.  A, 

XI.  RESTRICTIVE  COVENANTS. 

See  also  Nos.  1,  2,  3,  supra. 

13.  Constructive  Notice — Specific  Performance 
— Freeholds  Subject  to  Restrictive  Covenants — 
Duty  of  Vendor  to  Disclose — Return  of  Deposit.] — 
Where  the  vendor  of  freehold  property  mentions 
to  the  purchaser  that  the  property  is  subject  to 
the  same  conditions  as  the  adjoining  property, 
the  purchaser  is  not  fixed  with  constructive 
notice  of  restrictive  covenants,  and  the  vendor 
is  not  entitled  to  specific  performance. 

Property  described  in  a  contract  for  sale  as 
"freehold"  means  unincumbered  freehold,  and 
such  a  description  does  not  properly  describe 
freeholds  subject  to  restrictive  covenants. 

There  is  an  obligation  on  a  vendor  of  freeholds 
to  disclose  restrictive  covenants,  and  if  he  does 
not  disclose  them  the  purchaser  is  entitled    to 
a  return  of  his  deposit. 
Hone  v.  Gakstatter,  53  Sol.  Jo.  286 — Eve,  J. 

14.  Breach  hy  Lessee  of  Piircliaser — Covenant 
hy  Purchaser  for  LPimself  and  Assigns — Re-entry 
by  Covenantor — Continuing  Breach.] — A.  pur- 
chased a  portion  of  the  L.  estate,  and  covenanted 
for  himself,  his  executors,  administrators,  and 
assigns,  that  he  would  not  build  in  a  certain 
way.  A.  granted  a  building  lease  with  a  similar 
covenant,  and  the  lessee  committed  a  breach. 
The  lessee  became  bankrupt,  and  A.  re-entered 
into  possession.  The  building  in  breach  of  the 
covenant  remained  unfinished. 

Subsequently,  the  plaintiff  acquired  the  L. 
estate  together  with  the  benefit  of  all  covenants 
entered  into  by  purchasers  of  portions  of  that 
estate.  In  an  action  by  the  plaintiff  against  A. 
for  an  injunction  to  restrain  him  from  erecting 
buildings  in  breach  of  his  covenant,  and  for  an 
order  directing  him  forthwith  to  pull  down  such 
buildings  : 

Held — (1)  that  the  covenant  was  broken  once 
for  all  when  the  houses  were  built  contrary  to 
it,  and  that  there  was  not  a  continuing  breach  ; 
(2)  that  there  was  no  evidence  that  A.  had  done 
anything  calculated  to  encourage  or  promote 
the  breach  so  as  to  render  him  liable  for  the 
violation  of  the  covenant  ;  and  (3)  that  although 
the  conveyance  to  the  plaintiff  gave  him  the 
benefit  of  A.'s  covenants  it  did  not  purport  to 
be  an  assignment  of  any  right  in  respect  of  past 
breaches. 

Judgment  of  Eve,  J.  ([1909]  1  Ch.  680;    78 
L.  J.  Ch.  337  ;    100  L.  T.  574  ;  25  T.  L.  E.  363  ; 
53  Sol.  Jo.  322)  affirmed. 
Powell  v.  Hemsley,  [1909]  2   Ch.  252;   78 

[L.  J.  Ch.  741  ;  101   L.  T.  262  ;    25  T.  L.  E. 

649— C.  A. 
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XI.  Restrictive  Covensmta— Co/it  in  iird. 

15.  Covenant  not  to  Erect  Jiiiildiu;/  for  the 
Purposes  of  Offenxire  Trade — Covenant  to  Fence 
— "  Jiuildhuj  "' — '•  Ojfensirc  'Jradc" — Advert hi- 
ment  Tfourd'nxi.^ — A  imrchaser  of  land  covc- 
nantcil  to  fence  olf  tlie  lots  purchased  by  him 
from  the  road,  such  fence  to  consist  of  a  dwaif 
wall  with  iron  palisading  and  gates  either  of 
wood  or  iron.  He  further  covenanted  that  "'  no 
building  should  be  erected  thereon  for  manu- 
facturing purposes  nor  for  the  carrying  on  of 
an^^  noisy,  noisome,  otfensivc,  or  dangerous  trade 
or  calling,  nor  as  a  public-house  or  retail  shop. 
and  no  steam  engine  should  be  erected  thereon." 
By  agreement  with  the  purchaser  the  defendants 
erected  along  the  boundary  of  the  land  a  hoard- 
ing of  a  permanent  nature  and  covered  it  with 
advertisements. 

Held — (1)  that  the  hoarding  was  a  breach  of 
the  covenant  as  to  fencing  ;  and  (2)  (Fletcher 
Moulton,  L.J.,  dissenting)  that  the  hoarding  was 
a  "  building,"  that  there  was  carried  on  upon  it 
the  trade  or  calling  of  a  bill-poster,  and  that 
that  trade  or  calling  was  an  offensive  trade  or 
calling  within  the  covenant. 

NU.SSEY  r.  The  Provincial  Bill  Posting  Co. 
[AND  Eddison,  [1909]  1  Ch.  73i  ;  78  L.  J.  Ch. 
539  ;  100  L.  T.  GST  ;  25  T,  L.  R.  489  ;  53  8ol.  Jo. 

418— C.  A. 

XII.  TITLE 

See  Nos.  11,  12,  mpra. 

XIII.  TITLE   DEEDS. 

[Ko  ijaiagiaplis  in  this  voL  of  the  Digest.) 


SALFORD      HUNDRED 
COURT. 

See  Courts. 

SALMON. 

See  Fisheries. 


SALVAGE. 


See  Admiralty 
cation. 


Shipping  and  Navi- 


SAMPLES. 

See  Food  and  Drugs  ;  Sale  of  Goods. 


SANITATION. 

See  IlKjHWAvs;  Metropolis 
Health. 


Public 


SATISFACTION      AND     DIS- 
CHARGE. 

See  Contract  ;  Juixj.ment. 


SATISFACTION   IN    EQUITY 

Sec  Wills. 

SAVINGS   BANKS. 

See  Banks  and  Banking. 


SCHOOLS      AND      SCHOOL- 
MASTERS. 

See  Charities  ;  Education. 


SCIENTER. 

See  Animals. 


SCIENTIFIC  AND  LITERARY 
SOCIETIES. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


SCOTTISH     LAW. 

See  al<o  Wills,  No.  1. 

1.  Lease  — Lease  liy  Heir  of  Entail  in  Pos- 
sesaion  —  Slieej)  Stock  —  Taking  Over  —  Lia- 
bility of  Succeeding  Heir  in  Entail.] — In  the 
case  of  a  lease  of  a  sheep  farm  made  by  an  heir 
of  entail  in  possession,  the  obligation  to  pur- 
chase the  sheep  at  the  expiry  of  the  lease  is 
personal  only  to  the  lessor,  and  does  not  bind  the 
next  heir  of  entail. 

Decision  of  Ct.  of  Sess.  ([1908]  S.  C.  628  ;  45 
Sc.  L.  R.  514)  affirmed. 
Gillespie  r.  Riddell,  [1909]  A.  C.  130  :   100 

TL.  T.  1  ;  [19091  S.  C.  (ii.  L.)  3  ;  46  Sc.  L.  R. 

^  '  L  J  29— H.  L. 


SEA  AND  SEASHORE. 

See  Waters  and  Watercourses. 


SEAMEN. 


,svc  Master  and  Servant  ;  Shipping 
and  Navigation 
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SECRET  COMMISSIONS. 

See  Agency;  Companies;  Solicitors, 
No.  19  ;  Stock  Exchange,  No.  2. 


SECURITY   FOR  COSTS. 

See  Practice  and  Procedure. 


SEDUCTION. 

See  Husband  and  Wife  ;  Masteb  and 
Servant. 


SELF-DEFENCE. 

See  Criminal  Law  and  Procedure. 


SEPARATE   PROPERTY   OF 
MARRIED   WOMEN. 

.SV'^  Husband  and  Wife. 


SEPARATION,   JUDICIAL. 

See  Husband  and  Wifk. 


SEQUESTRATION. 

iSee  Contempt  ;   Practice    and    Pro- 
cedure. 


SERVICE    CONTRACTS. 

See  Infants  ;  Master  and  Servant, 


SET-OFF    AND     COUNTER- 
CLAIM. 

See  Action  ;  Admiralty  ;  Agency  ; 
Bankers ;  Bankruptcy ;  Com- 
panies ;  Distress,  No.  4  ;  Master 
and  Servant,  No.  105  ;  Mortgage  ; 
Practice  and  Procedure. 


COL. 
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SETTLEMENT 
REMOVAL. 

See  Poor  Law. 
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(i.)   Gem-val       ....  549 
(ii.)  "  Addition)^  and  Alterations 

reasonahlij  M'cesmry"  .  550 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Ee-l>uilding  Mamion  House  5.50 
(No  paragraphs  in  this  vol.  of  the  Digest.] 
(U)  Investment 
I  IT.  Compound  Settlements 

iNo  paragraphs  in  this  vol.  of  the  Digest.} 

IV.  Construction  and  Operation. 
(rt)  General    .... 
[No  paragraphs  in  this  vol.  of  the  Digest.  ■ 

(Z;)   Estate  Clause  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Words  of  Limitation 
[No paragraphs  in  this  vol.  of  the  Digest.] 

Y.  Forfeiture 550 

YI.  Heirlooms 5.50 

YII.  Marriage  Settlements. 

{ii')  General    .....  550 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(J))  Covenant     to     Settle     After- 
acquired    Property        ,         .  550 

(<•)  Illegal  Consideration         .         .  551 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)   Interi^etation ....  551 
[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Power  of  Appointment     .         .   551 

A'HI.  Tenant  for  Life. 

(«)  General     .....  552 
(J})  Persons  having  the  Powers  of 

Tenant  for  Life     .        .        ,  552 
(r-)  Powers. 

(i.)    General  .         .         .  553 

[Kg  paragraphs  in  this  vol.  of  the  Digest.] 

(ii.)  Leasing  .         .         .  553 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Sale      ....  5.53 
(rf)  Remainderman  and  Tenant  for 

Life 553 

(0  Rights  and  Duties     .         .         .  554 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Trustees 554 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 

X.  Voluntary  Settlements 


See  also  MORTGAGE,  No.  14  ; 
Rent-charges,  No.  1 ; 
No.  10 ;  Trusts  ;  Wills. 

1.  GENERAL. 


.  554 

Powers  ; 
Revenue, 


1.  Gift  to  Illegitimate  Children — Illegitimate 
Child  en  ventre  sa  mere  —  Marriage  ivith 
Deceased  Wife's  Sister.'] — A  settlement  was 
made  by  a  mother  providing  for  the  children  of 
a  daughter  who  had  gone  through  the  ceremony 
of  marriage  with  her  deceased  sister's  husband. 
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I.  General — f'onfi/iiied. 

Three  weeks  after  the  settlement  a  eliiltl  was 

born  to  the  daughter. 

Held — that  the  eliild  took  under  the  settle- 
ment. 

In  re  S/itiir,  l{<>hi)is„/i  v.  S/imr  ([IS'.H]  2  Cli. 
573  ;  63  L.  J.  ("h.  770;  71  L.  T.  7it  ;  13  W.  11.  43 
— North,  J.)  overruled. 

mil  V.  Crook  ((1873)  L.  K.  <>  H.  L.  265  ;  42 
L.  J.  Ch.  702  ;  34  VV-.  R.  137— H.  L.)  followed. 

Deeision  of  Joyce,  J.  ([l'J09]   1   Ch.  578;  99 
L.  T.  825  ;  52  Sol.  Jo.  854)  reversed. 
Ebbern  r.  FOWLKR,  [1909]  1  Ch.  578  ;  78  L.  J. 

[Ch.497  ;  100  L.  T.  717  ;  53  Sol.  Jo.  356— C.  A. 

2.  Settled  Laud — Practice — Cajntal  Money  in 
Court — Paiiment  out  to  Trnstcex — Petition.] — 
Rule  2  of  the  Settled  Land  Act  Rules,  1882, 
applies  where  the  money  in  Court  is  capital 
money  arising  under  the  Act,  but  does  not 
necessarily  apply  where  the  money  has  been 
paid  into  Court  in  a  different  action  and  exceeds 
i:  1,000  ;  and  in  the  latter  ca?e  an  application  for 
payment  out  of  Court  to  Settled  Land  Act 
trustees  may  be  made  by  petition  and  not  by 
summons  in  chambers. 

In  re  Torry   Hill   Estate,  Pemberton  v. 

[Pemberton,  [1909]  1  Ch.  4G8  ;  78  L.  J.  Ch. 

373  ;  100  L.  T.  433— Parker,  J. 

3.  Jt'ida  Againxt  Double  Poxs/hilities — Equit- 
able Estate.] — The  rule  against  the  limitation  of 
land  to  an  unborn  child  with  remainder  to  the 
latter's  unborn  child  is  not  limited  in  its  appli- 
cation to  legal  limitatiiins  ;  it  applies  also  to 
cases  where  the  limitations  are  of  equitable 
interests  and  the  legal  estate  is  in  trustees. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450  ;  78  L.  J. 
Ch.  657  ;  101  L.  T.  153  ;  25  T.  L.  R.  688  ;  53 
Sol.  Jo.  651)  affirmed. 

In  re  Nash,  Cook  v.  Frederick,  [1909]  W.  N. 
[209  :  26  T.  L.  R.  57  ;  54  Sol.  Jo.  48— C.  A. 

II.  CAPITAL   MONEYS. 

(a)  Improvements, 
(i.)  In   General. 

4.  Abxence  of  Scheme  —  Xo  Special  Need — 
Delay— Settled  Land  Acts,  1882— 1890.]— The 
equitable  tenant  for  life  of  settled  land,  who  in 
1901  had  been  let  into  possession  under  order  of 
the  Court,  directed  between  February,  1906,  and 
June,  1907,  a  laundry,  a  coachman's  cottage,  and 
a  new  beast-house,  in  place  of  one  fallen  into 
disrepair,  to  be  erected  on  the  land.  The  tenant 
for  life  had  paid  for  these  improvements,  and 
now  applied  to  be  repaid  by  the  trustees  out  of 
the  capital  moneys  liable  to  be  invested  in  land. 
No  explanation  was  given  of  the  special  need  for 
the  laundry  or  cottage,  nor  any  evidence  as  to 
why  the  beast-house  had  been  allowed  to  fall  into 
disrepair.  No  scheme  had  been  submitted  to  the 
trustees. 

Held — that,  as  there  had  been  so  long  delay 
and  no  scheme  had  been  submitted,  no  order 
could  be  made. 

In  re  Allen's  Settled  Estate.  126  L.  T.  Jo. 

[282— Eady,  J. 


(ii.)  '•  Add  it  ion.i     and     Alterations     Ihasonahly 

Necessary.'' 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Jle-huildiny  Mansion  House. 
[No  pniagiaphs  iu  this  vol.  of  llie  Dij^est.  ] 

(b)  Investment. 
.SVv  Trusts,  VII. 

III.  COMPOUND  SETTLEMENTS. 

[No  iiara-^'miilis  in  lliis  \ol.  '.Itlif  IUv'.-st.] 

IV.  CONSTRUCTION  AND  OPERATION. 

See  No.  8,  infra. 

(a)  General. 

[No  paragraplis  iji  this  vol.  of  tlif  IJitjest.] 

(b)  Estate  Clause. 

[No  paraj^raiilis  in  this  \ol.  of  the  Digest.] 

(c)  Words  of  Limitation. 

[No  paragiaiihs  in  this  \o\.  of  Che  Digest.] 

Y.  FORFEITURE. 

See  No.  10,  infra. 

VI.  HEIRLOOMS. 

5.  Chattels  to  yo  icith  Mansion-house — Vesting 
— First  Tenant  in  Tail  at  Dirth  or  in  Possession.] 
— By  a  settlement  certain  chattels  and  effects 
were  directed  to  be  held  upon  trust  .so  far  as  the 
rules  of  law  and  equity  would  allow  to  permit 
the  same  to  be  used,  hekl,  and  enjoyed  by  the 
person  or  persons  who  for  the  time  being  should 
be  entitled  to  the  mansion-house,  yet  so  that  for 
the  effect  'of  transmission  they  should  not  vest 
absolutely  in  any  person  thereby  made  tenant  in 
tail  male  or  in  tail  by  purchase  who  should  not 
attain  the  age  of  twenty-one  years,  but  who, 
nevertheless,  should  be  entitled  to  the  use  and 
benefit  thereof  during  minority. 

Held — that  there  was  a  sufficient  indication 
of  intention  on  the  part  of  the  settlor  that  the 
chattels  should  only  vest  in  a  tenant  in  tail  in 
possession,  and,  therefore,  that  they  did  not  vest 
in  a  first  tenant  in  tail  who,  after  attaining 
twenty-one,  predeceased  the  settlor,  the  tenant 
for  life,  and  had  con.sequently  never  been  in  a 
position  to  have  their  use  and  enjoyment. 

Decision  of  Eve.  J.  (25  T.  L.  R.  213  ;  53 
Sol.  Jo.  197)  reversed. 

In     re     Lord     Chesham's      Settlement, 

[Valentia  (Viscount)  r.  Chesha.m  (Lady), 

[1909]  2  Ch.  329  ;  78  L.  J.  Ch.  692  ;  lOl  L.  T. 

9  ;  25  T.  L.  R.  657— C.  A. 

VII.  MARRIAGE  SETTLEMENTS. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Covenant  to  Settle  After-acquired  Property. 
See  also  MiSTAKK,  No.  4. 

6.  Property  by  Lex  Loci  Incapable  of  beiny 
Transferred — Land  in  Jersey.] — A  covenant  to 
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VII.  Marriage  Settlements — Contimted. 
settle  after-acquired  property  does  not  extend  to 
real  property,  which  according  to  the  le.r  loci 
—  eg.,  in  Jersey  —  is  not  capable  of  being 
transferred  except  for  adequate  pecuniary  con- 
sideration. 

In  re  Bunsanif.s  Settlement  ([1906]  1  Ch.  .578  ; 
75  L.  J.  Ch.  356  ;  94  L.  T.  361— C,  A.)  applied. 

Ix    RE    Peaese's    Settlement,     Pearse    v. 

[Pearse,  [1909]  1  Ch.  30i  ;  78  L.  J.  Ch.  73  : 

100  L.  T.  48  ;  53  Sol.  Jo.  82— Eve,  J. 

7.  Gifts  from  Ilushand  to  Wife.'\ — There  is  no 
general  rule  of  construction  that  covenants  in 
marriage  settlements  to  settle  after-acquired 
property  do  not  cover  gifts  by  the  husband  to 
the  wife. 

In  re  Ellis's  Settlement.  Ellis  c.  Ellis, 
[1909]  1  Ch.  C18  ;  78  L.  J.  Ch.  375  ;  100  L.  T. 

511— Eady,  J. 

(c)  Illegal  Consideration. 

[Kg  paragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Interpretation. 
[No  parngraphs  in  this  vol.  of  the  Digest.] 

(e)  Power  of  Appointment. 
See  also  POWERS. 

8.  Portions  for  Yuunger  Cliildren — Period  oj 
Vesting — Period  of  Distribution — Acceleration — 
Gift  over  on  Becoming  Eldest  Son — Younger  Son 
Becoming  Eldest  Son  after  Payment — Power  of 
Appointment  —  Delegation  —  Provision  for 
Acceleration  hg  Donee  of  Power.~\ — C.  S.,  bj' 
her  father's  will,  was  empowered  to  charge 
lands,  settled  in  tail  male,  by  a  marriage  settle- 
ment with  a  sum  of  £6,000  for  her  younger 
children,  payable  in  such  shares  and  proportions 
and  at  such  time  as  she  should  direct.  By  her  ] 
marriage  settlement  she  directed  the  trustees  to 
raise  the  sum  and  to  hold  the  same  subject  to 
appointment  by  her  husband,  or  in  default  by 
herself,  and  in  default  to  divide  the  sum  among 
her  children  other  than  her  eldest  son,  equally, 
the  shares  to  vest,  in  the  case  of  sons,  at  twenty- 
one,  of  daughters  at  twentj^-one  or  marriage,  the 
payment  to  be  postponed  until  after  the  death  of 
the  survivor  of  the  husband  and  wife  unless  they 
or  the  survivor  should  signify  a  desire  that  the 
same  should  be  sooner  raised.  It  was  jjrovided 
that  if  any  one  or  more  of  such  younger  children, 
being  a  son,  should  become  an  eldest  son,  the 
original  or  accrued  share  of  such  son  should 
accrue  to  the  other  younger  children,  unless  the 
contrary  were  directed  by  her  husband.  There 
were  three  children  of  the  marriage,  who  all 
attained  twenty-one.  The  husband  purported  to 
appoint  to  the  two  younger  children,  and 
survived  the  wife.  By  an  indenture  of  mortgage, 
to  which  the  trustees  of  the  settlement  were 
parties,  the  husband  signified  the  desire  that  the 
£3,000  should  be  raised  in  favour  of  W.,  the 
second  scm,  and  W.  mortgaged  the  sum  of  £3,000. 
J.,  the  eldest  son,  died  in  1900.  The  husband 
died  in  1905.  W,  succeeded  to  the  estate,  and 
died  in  1907. 

Held— that  the  marriage  settlement    could 
not  give  a  power  to  the  husband  to  appoint  the 


portions,  and  that  the  settlement  could  not  be  at 
the  same  time  the  instrument  containing  the 
power  of  appointment  to  the  children  and  the 
instrument  exercising  the  power  ;  that  the 
power  of  ai)pointment  which  the  marriage 
settlement  purported  to  give  to  the  husband  was 
obviously  bad,  and  it  was  neither  in  form  nor  in 
substance  an  execution  of  the  power  given  to 
the  wife  by  her  father's  will ;  that  the  will  was 
in  no  sense  executory,  and  the  settlement  so  far 
as  it  purported  to  vary  the  rights  of  the  younger 
children  was  void. 

Decision  of  Neville,  J.  ([1909]  1  Ch.  534  ;  78 
L.  J.  Ch.  289  ;  100  L.  T.  360  ;    53  Sol.  Jo.  268) 
reversed. 
In  re  Stawell's  Trusts,  Poole  v.  Eivers- 

[dale,  [1909]  2  Ch.  239  ;  78  L.  J.  Ch.  677  ; 
101   L.  T.  49  ;  53  Sol.  Jo,  542— C.  A. 

VIII.  TENANT  FOR  LIFE. 

See  also  Trusts,  No.  7. 
(a)  General. 

9.  Practice — Possession  hy  Tenant  for  Life — 
Conditions — Form  of  Order — Settled  Land  Act, 
1882  (45  &  46  Vict.  e.  38),  s.  2.]— The  words 
"  and  also  to  produce  every  or  any  such  policy, 
receipt,  or  muniment  to  the  said  trustees  or 
trustee  "  were  omitted  in  error  from  the  form  of 
judgment  in  In  re  Monet/  Kyrle's  Settlement 
([1909]  2  Ch.  839,  845  ;  69  L.  J.  Ch.  780),  which 
is  given  in  "  Seton's  Judgments  and  Orders," 
6th  ed.,  vol.  2,  p.  1758,  clause  (/).  They  should 
have  been  inserted  as  in  the  corresponding  clause 
of  the  following  form  in  "  Seton."  viz.,  that  in 
In  re  Wythes  ([1893]  2  Ch.  369,  376  :  62  L.  J. 
Ch.  66.3). 

In  re  Paddon,  Staincliffe  v.  Adlam.  [1909] 
[W.  N.  162— Warrington.  J. 

10.  Besidenee  at  JUansion- House — Bef  using  or 
Neglecting  to  Beside  —  Ahsence  on  Naval  or 
Military  Service— Settled  Land  Act,  1882  (45  & 
46  Vict.  c.  38).] — Absence  on  naval  or  militai'y 
service  was  held  not  to  be  "  refu.sing  or  neglect- 
ing to  reside "  at  a  mansion-house  within  the 
meaning  of  the  terms  in  a  settlement. 

In  re  ADAIR,  [1909]  1  I.  Pv.  311— Wylie,  J. 

(b)  Persons  having  Powers  of  Tenant  for  Life. 

I  11.  Trust  for  Sale  and  Conversion — Suhject  to 
1  Comeut  of  'Tenant  for  Life — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38).  *-.  63.]— A  testator 
devised  and  bequeatlied  all  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  conver- 
sion, but  as  to  real  estate  only  at  the  special 
requesi  or  with  the  consent  in  writing  of  his 
wife,  U.  J.  VV.,  who  was  one  of  the  trustees 
and  entitled  for  life  to  the  income  of  the  whole 
estate  subject  to  a  small  annuity. 
I  Held — that  the  fact  that  the  consent  of  the 
tenant  for  life  was  necessary  did  not  prevent  the 
trust  being  a  trust  for  sale  within  the  meaning 
of  sect.  63  of  the  Settled  Land  Act,  1882,  and  did 
not  make  it  a  mere  power  of  sale. 
In  re  Wagstaff's  Settled  Estates,  [1909] 
[2  Ch,  201  ;    78  L,  J,  Ch.  513  ;    100  L.  T.  955 

—Neville,  J. 
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VIII.  Tenant  for  Life— doit iniicd. 
(c)  Powers. 

(i.)    dcnrrnl. 
[No  rniagrnphs  in  this  vol.  of  the  Digest.] 

(ii.)  Lcax'uig. 
[No  iiaiat;r;iphs  in  this  vol.  of  the  Digest.] 

(iii.)  Sale. 

12.  TniM  fill- Siih' that  maij  nerer  Arise — Leave 
of  Coin-t  not  yecessun/—Seit/ed  Land  Art,  1884 
('47  i:  48  Vict.  c.  18),  s'.  7— .Settled  Land  .let,  1882 
(45  A:  4G  Vict.  e.  8S-),  .«.v.  r)8  (1)  (is.),  (i;i]_An 
intending  liusband  conveyed  land  in  Ireland  to 
trustees  u[ion  trust  at  liis  request  in  writing 
during  his  life  and  afterwards  at  their  tliscretion 
to  sell  the  land  aiul  hold  the  jiroceeds,  as  well  as 
the  rents  and  profits  of  any  unsoM  land,  ujion 
the  trusts  declared  in  his  marriage  settlement  of 
even  date.  The  latter  jirovided  that  the  husband 
should  have  power  to  direct  that  the  lands  should 
not  be  sold,  in  which  case  the  trust  for  sale  in  the 
conveyance  should  not  be  exercised. 

The  husband  proceedetl  to  sell  part  of  the 
lands  under  the  Irish  I>and  Acts  without 
written  request  to  the  trustees,  who  took  no  part 
in  the  proceedings  for  sale.  The  question  was 
raised  whether,  having  regard  to  the  trust  for 
sale,  the  husband  could  sell  without  leave  of  the 
Court  under  sect.  7  of  the  Settled  Land  Act, 
1884. 

Held— that  the  trust  for  sale  was  one  that 
might  never  arise  and  was  not  "a  trust  or 
direction  for  sale"  within  the  meaning  of 
sect.   63  of   the   Settled   Land   Act,    1882. 

In  re  Home's  Settled  Estate  ((1888)  39  Ch.  D. 
84  ;  57  L.  J,  Ch.  790)  followed. 
In    re    Goodall's    Settlement,    Fane    /•. 

[GooDALL,  [l'J09]  1  Ch.  440;    78  L.  J.  Ch. 
241  ;  100  L.  T.  223— Eady,  J. 

13.  Settled  Land — Purehase-money  Paid  to 
Prior  Ineuinbraneers  hij  Direction  of  Tenant  for 
Life — No  Discharge  hy  Trustees  of  the  Settlement 
—Settled  Land  Act.  1882  (45  i:  4()  Vict.  e.  3S), 
ss.  21.  22.]  —  On  a  sale  by  a  tenant  for  life  under 
the  Settled  Land  Acts,  where  all  the  purehase- 
money  is  paid  to  incumbrancers  claiming  in 
priority  to  the  settlement,  it  is  neccssarj'  for  the 
trustees  of  the  settlement  to  concur  in  the  con- 
veyance to  the  purchaser  to  give  a  proper 
discharge  for  the  jmrchase-money.  Tiie  dischaige 
of  the  tennnt  for  life  Mud  the  prior  incumbrancers 
is  not  sufficient  under  sect.  22  of  the  Settled 
I-and  Act,  1882. 

In  re  Norton  and  Las  Casas's  Contract, 

[1909]  2  Ch.  59  ;    78  L.  J.  Ch.  489  ;    100  L.  T. 

881— Neville.  J. 

(d)  Remainderman  and  Tenant  for  Life. 

14.  Surrender  of  Lease — Consideration  for  Ac- 
ceptance— Settled  Land  Act,  1882  (45  &  46  Vict. 
c.  38),  ss.  6,  13,  .53.]— Under  sect.  53  of  the 
Settled  Land  Act,  1882,  a  tenant  for  life 
exercising  j)owers  under  that  Act  is  in  a  fiduciary 
position,  and  if  he  receives  a  consideration  for 
accepting  the  surrender  of  a  lease  a  Court  of 
equity  will  sec  that  such  consideration  is  fairly 


distributed  between  the  tenant  for  life  and  the 
remainderman.  Wlicre  the  tenant  for  life  has 
been  {laid  a  considerable  sum  for  acce|)ting  a 
surrender,  and  it  will  be  difiicult  to  let  the 
property  again  on  as  advantageous  terms  as 
before,  the  remaindermen  must  be  recoupeil  for 
the  disjidvantage  to  them  incurred  by  the 
acceptance  of  the  surrender.  The  money  must 
be  [)aiil  by  |)roper  instalments  to  the  tenant  for 
life  or  other  [)ersoiis  successively  entitled  for 
the  time  being. 

In  re  Tlunlnhe's  Seflhd  Kstates.  Fitzroi/  v. 
Hunlohe  ([1902]  1  Ch.  941  ;  71  L.  J.  Ch.  .530  ; 
86  L.  T.  829— Eady,  J.)  distinguished. 

In  re  De  Rodes,  Sanders  i'.  Hobson,  [1909] 
[1  Ch.  815  ;  78  L.  J.  Ch.  4  34  ;  100  L.  T.  959— 

Parker,  .J. 

(e)  Rights  and  Duties. 

[No  I)ara;,'ia[i1is  iti  lliis  vul.  of  the  Digest.] 

IX.  TRUSTEES. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  VOLUNTARY  SETTLEMENTS. 

15.  C'onsidcralioK  of  Xiitural  Lore  and  Affection 
—  Omi.^sion  in  Habendum  <f  Words  ''to  the  Use" 
of  the  Grantee — ^feritorious  Consideration.'] — In 
1870  the  vendor's  father,  who  was  then  seized  in 
fee-simple,  conveyed  the  lands  sold  to  the  vendor 
by  a  voluntary  settlement.  The  settlement 
recited  the  settlor's  desire  to  i)rovide  for  his  son, 
and  in  consideration  of  natural  love  and  aflFcction 
granted  the  lands  to  the  vendor,  his  heirs  and 
assigns,  to  hold  unto  the  vendoi-,  his  heirs  and 
assigns,  omitting  the  words  "  to  the  use  of"  the 
vendor,  his  heirs  and  assigns. 

Held — that  the  lands  were  conveyed  to  the 
vendor  beneficially  in  fee-simple,  without  any 
resulting  use  or  trust  for  the  settlor,  as  a  use  in 
favour  of  the  vendor  was  riiised  by  the  meri- 
torious consideration  arising  from  the  settlor's 
intention  to  provide  for  his  son. 

Ellis  v.  JMnimo  ((1835)  L.  &  G.  temp.  Sugd. 
333)  followed. 

In  re  Luby's  Estate,  431.  L.  T.  141— Wylie,  J., 

[Ireland. 
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Sewers  and  Drains — Continued. 

III.  Rights  and  DviiES—Confinned.     col. 

(rf)  Nuisances 558 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Vesting  in  Local  Authority  .  oh^ 

IV.  Land  Drainage      ....  oo8 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

And  see  Highways  (Private  Street 
Works)  ;  Local  Government, 
Nos.  4,  6 ;  Metropolis,  No.  8  ; 
Nuisance,  No.  1  ;  Public  Health  ; 
Rates,  No.  1  ;  Water  and  Water- 
courses, Nos.  4,  .5,  6,  9. 

L  "DRAIN"   OR   "SEWER." 

Sec  also  No.  2,  hifid. 

1.  New  Sewer  Conxtrncfcd  hut  not  in  Uae — 
Vesting  in  Loeal  Authority  —  Deposited  Plans 
Approved— Puhlic  Health  Act.  1875  (38  &  39 
Vict.  e.  5.5),  ss.  4,  13,  16,  150,  157.]— The  owner 
of  a  building  estate  deposited  plans  in  accordance 
with  the  bye-laws  of  a  local  authority,  made 
under  sect.  157  of  the  Public  Healih  Act,  1875. 
showing  the  course  of  an  intended  new  sewer  to 
be  constructed  of  nine-inch  pijies  along  a  certain 
new  road.  After  the  plans  were  approved,  the 
line  of  pipes  or  sewer  was  constructed  under  the 
inspection  of  the  local  authoritj%  and  when  com- 
pleted was  jiassed  and  authorised  to  be  covered 
in.  No  houses  were  built  on  the  land  fronting 
the  new  sewer,  and  it  was  not  in  use. 

Held — that  the  line  of  pij^es,  immediatel}' 
after  it  was  approved  and  authorised  to  be 
covered  in,  was  a  sewer  which  vested  in  the 
local  authority  under  sect.  13  of  the  Act,  and 
that  they  had  power  under  sect.  16  to  connect  it 
with  their  other  sewers. 
Turner   v.   Handsworth   Urban    District 

[Council,  [1909]  1  Ch.  .381  ;  78  L.J.  Ch.  202; 

100  L.  T.  194  ;  73  J.  P.  95  ;  7   L.  G.  R.  255— 

Neville,  J. 

II.  '  SINGLE  PRIVATE  DRAIN." 

2.  Pijfe  Draining  Houses  of  More  than  One 
Owner — Drainage  Passing  through  Sewer  and 
thence  into  Pipe  —  Whether  Sinqle  Private 
Drain—Puhlic  Health  Act,  1875  (38  &  39  Vict. 
e.  55),  ss.  4,  41 — Puhlic  Health  Acts  Amendment 
Act,  1890  (53  ct  54  Vict.  c.  59),  s.  19.]— A  row  of 
hou.scs,  of  which  six  belonged  to  the  respondent 
and  the  remainder  to  other  owners,  were  drained 
by  a  system  of  pipes  anangcd  as  follows:  The 
houses  were  drained  in  pairs  ;  each  house  of  a 
pair  was  drained  Ijy  a  separate  pipe  which  dis- 
charged into  a  ])i})e  common  to  both  houses,  and 
each  common  pijic  discharged  into  a  line  of  pipes 
laid  in  private  ground  l>ehind  the  houses,  which 
conveyed  the  drainage  to  a  public  sewer.  It  was 
admitted  by  the  appellants  that  the  common 
pipes  through  which  the  drainage  of  the  respon- 
dent's   houses    ])assed    were   sewers  within   the 

•meaning  of  the  Public  Health  Act,  1875. 

Held — that  the  resjiondent's  houses  were  not 
connected  with  the  jjublic  sewer  by  a  single 
private  drain  within  the  meaning  of  sect.  19  of 
the  Public  Health  Acts  Amendment  Act,  1890, 
and   that,    therefore,   the   lespondent    was    not 


liable  under  that  section  and  sect.  41  of  the 
Public  Health  Act,  1875,  to  contribute  to  the 
expense  of  repairing  the  line  of  pipes  behind 
the  houses. 

Per  Curiam  :  On  the  facts  stated  in  the  special 
case,  it  was  not  shown  that  the  line  of  pipes  in 
question  was  a  "  single  private  drain." 

Per  Lord  Atkinson  (the  Lord  Chancellor  and 
Loi'd  Macnaghten  assenting) ;  Sect.  19  of  the 
Act  of  1890  deals  only  with  a  pipe  (from  houses 
owned  by  different  fjcrsons)  to  which  sect.  23  or 
sect.  25  of  the  Act  of  1875  applies,  or  which 
would  have  come  within  the  purview  of  sect.  41 
of  the  Act  of  1875  but  for  the  statutory  defini- 
tion of  "drain"  and  "sewer." 

Per  Lord  Atkinson  (the  Lord  Chancellor  and 
Lord  Macnaghten  apparently  assenting,  but 
Lord  Ashbourne  dissenting)  :  A  house  may  be 
"connected  with"  a  public  sewer  by  a  single 
private  drain,  although  its  sewage  passes  through 
a  short  length  of  "  sewer  "  before  entering  such 
single  private  drain. 

Decision  of    C.  A.   ([1907]    I    K.  B.  182  ;  76 
L.  J.  K.    B.  173  ;  71  J.  P.  89  ;  96  L.  T.  176  ; 
23  T.  L.  R.  126  ;  5  L.  G.  R.  322)  affirmed. 
Wood  Green  Urban   District  Council  r. 

[Joseph,  [1908]  A.  C.  419;  77  L.  J.  K.  B. 

924  ;  99  L.  T.  733  :  72  J.  P.  393  ;  24  T.  L.  R. 
8.50 ;  52  Sol.  Jo.  726  ;  6  L.  G.  R.  980— H.  L. 

3.  Notice  to  do  Works — WorJcs  Executed  by 
Local  Authority — Apportionment  of  E-vpenses— 
Recovery— Dismissal  of  Complaint — Right  of 
Appeal  to  Quarter  Sessions — Invalid  Notice — 
Putdic  Health  Act,  1875  (38  k  39  Vict.  c.  55), 
s.  41— Public  Health  Acts  Amendment  Act,  1890 
(53  k  54  Vict.  c.  59),  ss.  7,  19.] — A  drain,  which 
received  the  drainage  of  several  houses,  being  in 
bad  condition,  the  local  authority  served  notices 
under  sect.  19  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  and  sect.  41  of  the  Public  Health 
Act,  1875,  upon  the  owners  of  the  houses,  requir- 
ing each  owner  within  seven  days  to  do  the 
whole  of  the  work  necessary  to  remedy  the 
defects  in  the  drain.  The  local  autb.ority  sub- 
sequently executed  the  work  themselves  and 
apportioned  the  expenses  so  incurred  among  the 
owners.  Upon  one  of  the  owners  refusing  to  pay 
the  sum  apportioned  to  him,  the  local  authority 
took  proceedings  before  a  Court  of  summary 
jurisdiction  to  recover  the  same.  The  Court 
dismissed  the  complaint  of  the  local  authority. 

Held — that  under  sect.  7  of  the  Public  Health 
Acts  Amendment  Act,  1890,  the  local  authority 
had  a  right  of  a{)peal  against  the  order  of 
the  Court  of  summary  jurisdiction  to  quarter 
sessions. 

But  held,  tiiat  the  appeal  must  be  dismissed 
on  the  ground  tJiat  the  notice  was  an  unreason- 
able notice, 

HoRNSEY  Corporation  v.  Kershaw,  73  J.  P. 
[335 — Middlesex  Qr.  Scss. 

111.  RIGHTS  AND  DUTIES, 
(a)  General. 

4.  Facilities  for  Carrying  off  Liquids  from  Fac- 
tories— Insufficiency  of  Sewage  Disposal   Works 
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III.  Bights  and  Duties — Continued, 
for  Treatment  of  Sewage — ^' Sewer.s" — Iticers 
'Pollntlon  Preren'tion  Act,  1876  (S9  k  40  Vict. 
c.  75),  .<.  7.] — By  sect.  7  of  the  Kivcrs  roUution 
Prevention  Act,  187(;,  "every  sanitary  authority 
or  other  local  authority  havinj^  sewers  under  their 
control  shall  p;ivc  facilities  for  enabling  manu- 
facturers within  their  district  to  carry  liquids 
proceeding  from  their  factories  ornianufacturing 
processes  into  such  sesvers  .  .  .  providetl  also 
that  no  sanitary  authority  shall  be  required  to 
give  such  facilities  where  'the  sewers'  of  the 
authority  are  only  sufficient  for  the  requirements 
of  their  district.  .  .  ." 

Held — that  the  words  "the  sewers  of  such 
authority,"  in  tlie  section  cited  above,  meant  the 
whole  sewage  system  and  not  merely  the  sewage- 
pipes,  and  accordingly,  as  the  respondents'  sewage 
system  was  not  sufficient  to  deal  with  the  liquids 
from  the  appellants'  factory  as  well  as  the  sewage, 
the  appellants  were  not  entitled  to  an  order 
requiring  the  res{)ondents  to  give  facilities  for 
the  carrying  of  the  li([uid  refuse  from  the  appel- 
latits'  manufactory  into  the  respondents'  sewers. 

Decision  of  C.  A.  ([1908]  2  K.  B.  780  ;  77 
L.  J.  K.  B.  1079  ;  99  L.  T.  (Ul  ;  72  J.  P.  409  ; 
24  T.  L.  R.  809  ;  6  L.  G.  R.  997)  affinned. 

Jonas  Brook  and  Bros.,  Ld.   r.  Meltham 

[Urban  District  Council,   [1909]   A.   C. 

438  :   78  L.  J.  K.  B.  719  ;    100  L.  T.  818  ;   73 

J.  P.  353  ;  25  T.  L.  R.  582  ;  53  Sol.  Jo.  541  ; 

7  L.  G.  R.  770— H.  L. 

5.  Sewage  Arlaing  Outside  District — Connec- 
tion hy  Sanitary  Authority — Subsequent  Bight  to 
Impose  Terms — Public  Health  Act,  1875  (38  & 
39Vict.  <-.  55),  .?«.  21,  22.]— When  once  a  local 
authority  has  agreed  with  the  owner  of  premises 
outside  their  district  and  connected  the  drains 
of  those  premises  with  their  sewer,  the  owner's 
position  is  similar  to  that  of  an  owner  inside  the 
district  under  sect.  21  of  the  Public  Health  Act. 
1875,  and  the  connection  cannot  be  interfered 
with.  Sect.  22  of  the  Act,  which  empowers 
an  outside  owner  to  have  his  drains  connected 
with  the  local  authority's  sewer  subject  to  terms 
to  be  agreed  or  settled  as  therein  provided,  no 
longer  applies  where  an  outside  owner  is  desirous 
of  leaving  an  existing  connection  as  it  is.  Slight 
internal  alterations  of  the  owner's  drains  do 
not  constitute  a  fresh  communication  within 
sect.  22. 

Decision  of  Eady,  J.  ([1909]  W.  N.  189  ;  101 
L.  T.  199  ;  73  J.  P.  427  ;  26  T.  L.  R.  2)  affirmed. 

East    Barnet    Valley    Urban    District 

[Council   v.  Stallard.  [1909]  2  Ch.  555  ; 
101  L.  T.  642  ;  26  T.  L.  R.  22 ;  54  Sol.  Jo.  30 

— C.  A. 
(b)  Cesspools. 

[No  paragraplis  in  tliis  vul.  of  llie  Digest. 

(c)  Drainage  and  Sewerage. 

6.  Expenses  of  Constructing  JVew  Sewer  in 
Street — Liability  of  Frontager — liochdale  Im- 
prorenunt  Act,'l8i2~Publir  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  .?.  150.] — By  a  local  Act  of 
1872  the  boundaries  of  Rochdale  were  extended, 


and  a  certain  street  upon  which  the  property  of 
the  defendant  abutted  was  included  within  the 
boundary  of  the  town.  By  sect.  171  of  the  local 
Act  it  was  provided  that  "where  the  corporation 
should  cause  any  new  sewer  to  be  constructed  in 
any  street  in  which  there  was  not  a  sewer,  or  in 
which  the  existing  sewer  was  insufficient,  they 
may  charge  the  owners  of  the  lands  abutting 
upon  such  street  with  the  payment  of  the 
expenses  incurreil  in  the  construction  of  the 
same.  .  .  ."  The  corporation  laid  a  new  sewer 
in  the  street,  and  apiiortioned  the  expenses  upon 
the  frontagers. 

Held — that  on  the  true  construction  of  the 
private  Act  the  defendant  was  liable  to  pay  his 
share  towards  the  expenses  of  the  new  sewer, 
the  right  of  thecorporation  to  levy  contributions 
not  being  confined  to  new  streets. 

Decision  of  Lord  Alverstone,  C.J.,  reversed. 

Rochdale  Corporation  r.  Leach,  54  Sol.  Jo. 

[131— C.  A. 

(d)  Nuisances. 

[Xo  ijaragi-aiilis  in  this  vol.  of  the  Digest.] 

(e)  Vesting  in  Local  Authority. 
See  No.  1,  supra. 

IV.  LAND  DEAINAGE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


SHANGHAI. 

See  DEPENDEXC1E.S  AND  COLONIES. 


SHARES. 

See  Companies. 


SHEEP  DIPPING. 

See  Animals. 


SHEEP  SCAB. 

See  Animals. 
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SHIPPING    AND    NAVIGA- 
TION. 

c 

I.  Ownership  axd  Control  of  Ship. 

Qi)  Action  of  Restraint     . 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

(J)  Liability  for  Disbursements 

(c)  Mortgage 

Id)  Sale   ...... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Ownership     .         .         .         • 

II.  Seamen. 

(«)  Wages 

(J)  Bonus  .        .        .        .        • 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Effect  of  Carrying  Contraband  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(rf)  Miscellaneous     .... 
(e)  Termination  of  Service 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

III.  Hire  of  Ship. 
(rt)  Detention  of  Ship 
(J)  Exceptions  in  Charter-party 
(c)  Loading  and  Discharge  of  Cargo 
l^d)  Miscellaneous     .... 
(e)  Payment  of  Freight 
(/)  Period  of  Hire  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

((7)  ^Varranties  

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Incorporation      of      Charter- 

party  IN  Bill  of  Lading 

V.  Carriage  op  Goods. 

(«)  Deviation  of  Ship 

(b)  Discharge  of  Cargo     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<?)  Documents  of  Title     . 
(rf)  Exceptions  in  Bill  of  Lading     . 
(fl)  Freight        .         .         .         .     -   . 
(/)  Miscellaneous     .... 
(9)  Short  Delivery    .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/t)  Through  Bill  of  Lading      . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(i)  Warranties 

VI.  Demurrage. 
(«)  Averaging  Days 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  Colliery  Guarantee     . 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

(c)  Commencement  of  Lay  Days 

(d)  Computation  of  Time 
[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(e)  Custom  of  Port  . 
(/)  Excepted  Days 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(ff)  Exception  of  Strikes,  etc.  . 
(/()  Miscellaneous     . 
[No  paragraphs  in  this  vol.  of  the  Digest  ] 

VII.  Maritime  Liens. 
(rt)  Generally   .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Owner's  Lien 
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VIII.  Bottomry 

No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  General  Average 

[Ko  paragraphs  in  this  vol.  of  the  Digest] 

X.  Rules  for  Preventing  Collisions. 

(«)  Fog 

(/;)  Generally    ..... 

Ic)  Lights 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
(r/)  Narrow  Channel 

(f)  Negligence 

(/)  Sound  Signals  .... 
Iff')  Tug  and  Tow  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/()  Vessels  Crossing 

XL  Collision  Actions. 
(«)  Division  of  Loss 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(ft)  Limitation  of  Liability 
((')  Measure  of  Damages  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^d)  Practice 

(f)   Miscellaneous     .... 

XII.  Salvage. 

(«)  Agreements  for  Salvage 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ft)  Apportionment  of  Award  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

((■)  Basis  of  Valuation 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

{d)  Derelicts 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^')  Generally 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Life  Salvage  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ff)  Practice 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/;)  Towage 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XI II.  Towage  Contracts  . 

XIV.  Pilotage. 

(rt)  Authority  of  Pilot 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ft)  Defence  of  Compulsory  Pilotage 

{(')  Exempted  Ships 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Limits  of  Compulsory  Pilotage  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Miscellaneous      .         .        .        . 

XV.  Harbours  and  Docks. 

(«)  Authority  of  Harbour  Master  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(ft)  Dues 

((')  Liability  of  Harbour  Authority  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
{d)  Liability  of  Wharf  Owner . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(<>)  Miscellaneous  .  .  .  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Shipping  and  Navigation — Continued.  col. 

XVI.  Miscellaneous        Shipping 

Regulations       ....    585 

Sec  aho  Admikalty  ;  CARRIERS,  No.  2  ; 
Dependencies,  Nos.  IS.  ly,  34 ; 
Insuhance,  Nos.  ];{  to  lit. 

J.  OWNERSHIP  AND  CONTROL    OF  SHIP. 

(a.)  Action  of  Restraint. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(b)  Liability  for  Disbursements. 

1.  Xecetimries — Master's  Lien — Ecidenee  hij 
Affidavit— Short  Cause  Bides,  1908.]— A  master 
drew  bills  on  his  owners  in  favour  of  coal  mer- 
chants who  had  snpplied  coals  to  the  ship  he 
commanded.  The  bills  were  accepted,  but  were 
dishonoured  on  presentation,  and  the  coal  mer- 
chants then  sued  the  master  as  the  drawer  of 
the  bills. 

The  coal  merchants  issued  a  writ  in  personam 
in  the  Admiralty  Division  against  the  master, 
and  on  a  summons  for  directions  it  was  ordered 
that  the  cause  should  be  set  down  for  trial  as  a 
short  cause,  and  that  evidence  might  be  given 
by  affidavit. 

Held — that  the  master  was  liable,  but  that  he 
had  a  lien  against  his  ship  for  his  disbursements. 

Observations  as  to  the  advantages  of  the  Short 
Cause  Rules,  1908. 

The  Cairo  ;  Watson  and  Parker  v.  Gregory, 

[1908]   W.  N.  328;    99    L.  T.   940;  11   Asp. 

M.  C.  161 — Barnes,  Pres. 

2.  Necessaries  Supplied  on  Credit  of  Shij) — 
Claim  of  Defendants  as  Purchasers  of  Ship — 
Admiralty  Court  Act,  1861  (24  &  25  Vict.  c.  10), 
s.  o.] — The  registered  owners  of  a  certain  vessel 
were  trustees  for  the  defendants,  who  had  bought 
her  from  B.  and  had  paid  to  him  nearly  the 
whole  of  the  purchase-money  before  the  neces- 
saries, subsequently  referred  to,  were  supplied. 
B.'s  interest  was  limited  to  a  small  balance  of 
purchase-money  and  was  subject  to  the  obligation 
of  delivery  of  the  ship  to  the  defendants  accord- 
ing to  his  contract. 

The  plaintiffs  supplied  to  B.  necessaries  on  the 
credit  of  the  shij).  In  an  action  in  rem  against 
the  ship,  in  which  the  defendants  intervened  : — 

Held — that   the   plaintiffs  were  entitled   to 
recover,  their  claim  against  the  ship  being  para- 
mount  to  that   of   the  defendants  for  delivery 
thereof  under  their  contract  with  B. 
Foong  Tai  &;  Co.  v.  Buchheister  &;  Co.,  [1908] 

[A.  C.  458  ;  78  L.  J.  P.  C.  31  ;  99  L.  T.  526  : 
11  Asp.  M.  C.  122— P.  C. 

(c)  Mortgage. 
See  also  Dependencies,  No.  18. 

3.  Mortgagee  Tailing  Possession — Coal  Pre- 
riouslij  supplied  to  Mortgagors  for  Voijage  on 
which  Freight  Earned — liight  of  Vendor  of  Coal 
to  Pagment  out  of  Freight.'^ — The  respondents 
sold  in  this  country  coal  to  the  owners  of  the 
Argentina  for  a  voyage  to  Montevideo  and  back. 


'  payment  to  be  at  tiiirty  days.  Subsequently  the 
appellants,  as  mortgagees,  took  constructive 
I  possession  of  the  Argentine.  By  an  onler  of 
'  Court  the  freight  of  the  Argentinn  was  ordcMcd 
to  1)0  collected,  the  necessary  disbuiSL'nienls  paid, 
and  the  balance  brought  into  Couit.  The 
respondents  not  having  been  i)aid  for  tiie  coal 
supplied,  claimed  to  be  entitled  to  payment  out 
of  the  freight  which  had  been  earned  on  the 
voyage  to  Montevideo  and  back. 

Held — that  although  the  coal  was  used  for 
the  purpose  of  earning  freight  on  that  voyage,  it 
was  supplied  to  the  mortgagors,  and  not  to  the 
ap[iellanfs,  and  therefoie  that  the  respondents 
were  n(jl  entitled  to  payment  out  of  the  freight, 
which  must  be  paid  to  the  appellants  as  mort- 
gagees. 

El  Akgentino,  [1909]  P.  236  ;  78  L.  J.  P.  102  ; 
[101  L.  T.  80  ;  25  T.  L.  K.  518— Bigham,  Pres. 

4.  'J'ru.4 — Transfer  hg  Beneficial  Owners  to 
Trustee  for  Particular  Pnrpose — Mortgage  hij 
Trn.stee  for  Cnauthorised  J'urjtose — Form  of 
Mortgage  Signed  inJHa  nk — Ad  ranee  hg  Mortgagee 
Without  Notice — Conflicting  Equities — Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
ss.  24,  31,  56,  57.] — The  plaintiffs,  who  were  the 
owners  of  certain  shares  in  a  ship,  transferred 
them  into  the  name  of  W.  H.,  the  senior  partner 
of  H.  Brothers,  who  managed  the  line  to  which 
the  particular  ship  belonged.  W.  H.  was  to 
hold  the  shares  as  trustee  for  the  plaintiffs,  the 
object  of  the  transfer  being  to  facilitate  the  for- 
mation of  a  company  which  it  was  proposed 
should  take  over  the  line  of  ships  and  the  busi- 
ness of  H.  Brothers ;  and  on  the  formation  of 
that  company  W.  H.  was  to  transfer  the  shares 
to  it.  Upon  the  transfer  of  the  shares  to  "W.  H. 
he  was  registered  in  respect  of  them  under  the 
Merchant  Shipping  Act,  1894,  as  the  legal  owner 
thereof,  and  he  continued  on  the  register  for  a 
number  of  years,  during  which  time  various 
attempts  were  made,  but  unsuccessfully,  to  form 
the  proposed  company.  While  W.  H.  was  also 
registered,  his  son,  who  had  charge  of  the  linan- 
cial  arrangements  of  H.  Brothers,  impropferly 
arranged  for  a  mortgage  of  the  shares  in  question 
to  the  defendant,  and  he  got  W.  H.  to  execute  a 
form  of  mortgage  in  blank,  which  was  then 
handed  to  the  defendant's  agent,  by  whom  the 
document  was  subsciiuently  tilled  up,  as  a  mort- 
gage of  the  shares  to  the  ilefendant.  The  money 
advancetl  was  used  in  the  businessof  H.  Prothers. 
Neither  the  defendant  nor  his  agent  had  any 
knowledge  that  W.  H.  was  merely'  a  trustee  of 
the  shares  for  the  i)laintiffs ;  thej-  hond  fide 
believed  that  he  was  the  beneticial  owner.  The 
defendant  then  registered  his  mortgage.  Upon 
learning  what  had  been  done  by  W.  H.,  the 
plaintiff  claimed  as  against  the  defendant  a 
declaration  that  the  mortgage  was  void,  and  an 
order  that  the  register  should  be  rectified  by  the 
expunging  of  the  entry  of  the  mortgage. 

Held  (1) — that  as  the  defendant's  agent  ttntk 
the  document  which  purported  to  be  a  mortgage 
when  it  was  in  blank,  save  for  the  signatures 
of  W.  H.  and  a  witness,  it  was  a  mere  nullity  ; 
(2)  thatby  merely  allowing  W.  H.  toappearon  the 
register   in  respect  of  the  shares,  the  plaintiffs 
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I.  Ownership  and  Control  of  Ship — Continued.      \ 

did  not  hold  him  out  as  their  agent  ;  and  j 
(S)  that  W.  H.  could  not,  without  following  the 
statutory  provisions  of  the  Merchant  Shipping 
Act,  1894 — i.e.,  hy  bill  of  sale— create  a  charge 
upon  the  shares  ;  and  (4)  that  there  was  no  equity 
entitling  Ihe  defendant  as  against  the  plaintifi  to 
a  charge  of  the  shares  as  security  for  the  money 
advanced  by  him. 

Eimmcr  v.  Webster  (  [1902]  2  Ch.  163  ;  71 
L.  J.  Ch.  561  ;  86  L.  T.  491  ;  50  W.  R.  517  ;  18 
T.  L.  R.  548 — Farwell,  J.)  discussed. 

Decision  of   Bigham,    J.   (24    T.    L.    R.   267) 
reversed. 
BuRGiss  AND  Others  c.  Constantine,  [1908]  2 

[K.  B.  484  ;  77  L.  J.  K.  B.  1045  ;  99  L.  T.  490  ; 

24  T.  L.  R.  682  ;  13  Com.  Cas.  299  ;  11   Asp. 
M.  C.  130— C.  A. 

(d)  Sale. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Ownership. 

5.  Possession — Sale— Claim  to  Proceeds  in 
Cou rt—Endence—  Clainia nt  Contrihvting  Origi- 
nally Part  of  Price— Resvlting  Trust. '\— A.  and 
the  administratrix  of  B.  claimed  a  yacht,  of 
which  B.  had  been  the  registered  owner.  In  an 
action  commenced  by  the  administratrix  the 
yacht  was  sold  by  consent  and  the  purchase- 
money  paid  into  Court.  The  Registrar  reported 
that  the  yacht  had  been  purchased  originally  for 
£1,050,  of  which  A.  found  £500,  but  that  there 
was  no  satisfactory  evidence  that  A.  was  to  i 
become  part  owner. 

Held— that  this  raised  a  presumption  in  favour 
of  A.  which  had  not  been  rebutted  by  any  evi- 
dence, and  that  there  was  a  resulting  trust  in 
favour  of  A.,  who  was  entitled  to  i^ths  of 
the  money  in  Court. 

Dijcr  V.  Dyer  (  (1788)  2  Cox,  92— Eyre,  C.  B.) 
applied. 

The  Venture,  [1908]  P.  218  ;  77  L.  J.  P.  105  ; 
[99  L.  T.  385  ;  11  Asp,  M.  C.  93— C.  A. 

II.  SEAMEN. 

Sec  also  MASTER  AND  Servant. 

(a)  Wages. 

6.  Deductions  from  Wages — Agreement — Stipu- 
lation Contrary  to  Laic — Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  *••?.  113, 114,  221, 226.]— 
An  agreement  between  the  master  of  a  British 
ship  and  the  crew  contained  the  following 
stipulation  : — "  The  said  master  shall  be  entitled 
to  deduct  from  the  wages  of  any  member  of  the 
said  crew  the  following  amounts,  viz. :  for  not 
joining  at  the  time  specified  in  column  11,  two 
days'  pay,  or  at  his  option  any  expenses  which 
have  been  properly  incurred  in  hiring  a  sub- 
stitute ;  and  for  absence  at  any  time  without 
leave  from  his  ship  or  from  his  duty,  a  sum  equal 
to  two  days'  pay  for  any  period  of  absence  not 
exceeding  24  hours,  and  a  further  sum  equal  to 
four  days'  pay  for  each  succeeding  completed  or 
uncompleted  period  of  24  hours'  absence." 


Held — that  the  above-quoted  stipulation  was 
inconsistent  with  the  provisions  of  sect.  221, 
clause  (If),  of  the  Merchant  Shipping  Act,  1894, 
and  was  contrary  to  law. 

Mercantile  Steamship  Co.,  Ld.  and  Dale  r. 

[Hall,  [1909]  2  K.  B.  423;  78  L.  J.  K.  B. 

812  :    100   L.  T.  885  ;   25   T.   L.  R.    623  ;    53 

Soi.  Jo.  562  ;  14  Com.  Cas.  208— Pickford,  J. 

On  Appeal — appeal  withdrawn  by  consent 
(see  [1909]  W.  N.  232). 

(b)  Bonus. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Effect  of  Carrying  Contraband, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Miscellaneous. 

7.  Workmen  s  Comjjen.iation  —  Industrial 
Di.sease — Disease  Contracted  on  Board  Ship — 
Workmen^ s  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  ss.  7,  8.] — The  Workmen's  Compensation 
Act,  1906,  does  not  apply  to  the  case  of  a  seaman 
who  contracts  an  industrial  disease  while  serving 
on  board  his  ship, 

Curtis  r.  Black  &  Co.,  [1909]  2  K,  B.  529  ; 

[78   L.  J.   K.   B.    1022;    100  L.  T.    977;    25 

T,  L.  R.  621  ;    53  Sol.  Jo,  576— C.  A, 

(e)  Termination  of  Service, 

[No  paragraphs  in  this  vol,  of  the  Digest.] 

III.  HIRE  OF  SHIP. 

(a)  Detention  of  Ship. 

8.  Cliartcr-party — Bills  of  Lading — "  Customs 
Formalities  and  Detentions  at  Jii'eio  York  to  he  at 
the  Bisk  and  Expense  of  Consignee  of  Goods  " — 
Cvstonu  Examination  —  Detention  of  Ship — 
Wharfage  Ecpemes — Liability  of  Consignee — 
Neglect  of  Ship's  Agents  to  Enforce  Claim  against 
Consignees.'] — A  ship  was,  in  accordance  with  the 
charter-party,  consigned  to  agents  at  New  York 
nominated  by  the  charterers.  The  ship  was  to 
discharge  her  cargo  as  fast  as  she  could  put  out 
i  and  according  to  the  custom  of  the  port.  The  bills 
of  lading,  as  provided  for  in  the  charter-party, 
contained  the  following  clause  :  "  Customs  for- 
malities and  detentions  at  New  York  to  be  at 
the  risk  and  expense  of  consignee  of  goods." 
The  ship  was  not  discharged  as  fast  as  she  put 
out  to  the  extent  of  five  days,  owing  to  compli- 
ance with  customs  formalities.  The  agents  took 
no  steps  to  enforce  against  the  consignees  any 
claim  for  expenses,  charges,  demurrage,  or  deten- 
tion caused  by  compliance  with  customs  for- 
malities. The  charterers  assumed  full  responsi- 
bility for  the  acts  of  the  agents. 

Held — that  the  above  clause  in  the  bills  of 
lading  meant  that  any  payments  made  in  order 
to  comply  with  the  Customs  House  formalities 
and  any  time  taken  up  in  complying  with  those 
formalities  were  to  be  paid  by  the  consignees  of 
the  goods  in  relief  of  the  shipowners,  and,  there- 
fore, the  consignees  will  be  liable  for  damages  for 
the  detention  of  the  ship,  and  for  the  expenses 
caused  by  compliance  with  customs  formalities. 
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III.  Hire  otShi^—ConfhiiwJ. 

Held  further— that  the  shipowners  had  not 
by  the  charter-party  barret!  themselves  from  exer- 
cising as  against  the  consignees  such  rights  as 
the  bills  of  lading  gave  to  ihcni. 
CoBRiDGE  Steamship  Co.,  Ld.  c.  Bucknall 

[Steamship  Lines,  Ld.,  14  Com.  ('as.  141  — 

Channell,  J. 

{h)  Exceptions  in  Charter-party. 

9.  Jiill  of  Lti(li»ff  Sigtifd  by  Time  Charterer 
on  Behalf  of  Shipoirner  —  Conatructum  — 
"  Itiaceemhle  on  Aeeoiinf  of  lee  " — "  Antj  Other 
Cause  " — "  Error  in  Judgment  "  of  MaMer.'] — A 
time  charter  contained  the  following  clause  : 
"  (12)  The  captain  (although  api)ointed  by  the 
owners)  shall  t)C  under  the  orders  and  direction 
of  the  charterers  as  regards  ciiiploymcnt,  agency, 
or  other  arrangements  ;  and  the  charterers  hereby 
agree  to  indemnify  the  owners  from  all  conse- 
quences or  liabilities  that  may  arise  from  the  , 
captain  signing  bills  of  lading  by  the  order  of  ' 
charterers  or  of  their  agents,  or  in  otherwise 
complying  with  the  same,  and  the  owners  shall 
be  responsible  for  the  full,  true  and  proper 
delivery  of  the  cargo.  1'he  stevedore  shall  be 
employed  and  paid  by  the  charterers,  but  this 
shall  not  relieve  the  owners  from  responsibility 
as  to  proper  stowage,  which  must  be  controlled 
by  the  captain,  who  shall  keep  a  strict  account 
of  all  cargo  loided  and  discharged  as  usual." 

The  time  charterers  signed  a  bill  of  lading 
'•for  the  captain  and  owners,"  and  it  contained 
the  following  conditions  and  exceptions  :  "  (2) 
Error  in  judgment,  negligence  or  default  of  .  .  . 
master  ...  or  other  persons  in  the  service  of  the 
ship,  whether  in  navigating  the  ship  or  other- 
wise "'  ;  "  (4)  Should  a  port  be  inaccessible  on 
account  of  ice,  blockade  or  interdict,  or  should ' 
entry  and  ilischarge  at  a  port  be  deemed  by  the 
master  unsafe  in  consequence  of  war,  disturbance 
or  any  other  cause,  it  shall  be  competent  for  the 
master  to  discharge  goods  intended  for  such  port 
on  the  ice  or  at  some  other  safe  port  or  place,  at 
the  risk  and  expense  of  the  shippers,  consignees 
or  owners  of  the  goods  ;  and  upon  such  discharge 
the  ship's  responsibility  shall  cease."  ; 

Held — (1)    that  the  signature  of   the  time  | 
charterers  to  the  bill  of  lading  bound  the  ship-  j 
owners  just  as  if  the  master  had  signed  it  by 
direction  of  the  charterers;  (2)  that  "inacces- 
sible "  meant  inaccessible   within   a   leasonable 
time  after  the  ship  arrived  ;  (3)  that  the  words 
"error   in    judgment   of   the   master"   did   not 
include  bis  mistake  as  to  the  constiuction  of  the 
bill  of  lading;  and  (4)  that  the  words  "  or  other  j 
cause"  must  be  construed  in  accordance  with 
the  ejusdem  generis  rule,  and  did  not  include  ice.  j 

Decision  of  C.  A.  ([1908]  2  K.  B.  385;  77; 
L.  J.  K.  B.  778  ;  24  T.  L.  K.  454  ;  13  Com.  Cas.  : 
244).  I 

S.S.   Knutsford,   Ld.    v.  Tillmaxns  &  Co. 

[1H08]  A.  C.   406;   77   L.  J.  K.  B.  977  ;   99 

L.  T.  399  ;  24  T.  L.  R.  786  ;  13  Com.  Cas.  334  ; 

11  Asp.  M.  C.  105— H.  L. 

10.  "  Ohxtruetion'" — Cargo  Dehiged  hg  Sfriheon 
Railway — Strike  Oeeurring  before  ArriraloJ !<hij) ' 


— Delay  Caused  bg  Obstruetion  in.  Docks — Con- 
gestion of  Ship])ing.~\ — By  a  chartei- party,  cargo 
was  to  be  loaded  on  the  plaintiffs'  ship  at  the  rate 
of  200  tons  per  running  day,  and  time  for  loading 
was  to  commence  to  count  12  hours  after  written 
notice  given  by  the  master  on  working  days  be- 
tween 9  a.m.  and  6  p.m.  of  the  ship's  readiness 
to  receive  cargo,  ami  all  time  on  demuriage  over 
and  aljove  the  lay  days  to  ]>e  paid  for  at  a  certain 
rate  ;  and  if  the  cargo  couhl  not  be  loaded  by 
reason  of  riots  or  any  dispute  between  masters 
and  men,  occasioning  a  strike  of  railway  employes 
or  other  labour  connected  with  the  working, 
loading,  or  delivery  of  the  cargo,  or  through 
obstructions  on  the  railways  or  in  the  docks  or 
other  loading  places  lieyond  the  control  of  the 
charterers,  the  lime  lost  was  not  to  be  counted 
as  part  of  the  lay  daj's.  The  shij)  arrived  at  the 
l)ort  of  loading  (Bahia  Blanca)  on  February  2Uh, 
1905,  and  her  master  gave  notice  of  readiness  to 
load  at  5..30  p.m.  on  that  day.  At  the  time  the 
port  was  crowded  with  vessels,  the  congestion 
having  arisen  from  a  strike  among  railway 
employ^  which  had  occurred  in  the  previous 
month  and  a  military  insurrection  which  had 
occurred  earlier  in  Februarj-,  dui'ing  which  the 
insurgents  laid  hands  on  the  railway.  Both  the 
strike  and  the  insurrection  were  over  before  the 
plaintiffs'  ship  arrived.  The  cargo  intended  for 
the  ship  was  delayed  through  the  above  causes. 
The  ship  did  not  reach  the  berth  and  begin  to 
load  until  March  30th.  In  an  act  ion  against  the 
charterers  for  demurrage  : — 

Held — that,  as  the  cargo  was  delayed  on  the 
railway  by  reason  of  the  strike  and  so  i)rcvented 
from  being  loaded,  the  charterers  were  protected 
by  the  strike  clause. 

Semble,  the  cargo  was  prevented  from  being 
loaded  by  an  "  obstruction  "  beyond  the  control 
of  the  charterers,  owing  to  the  ship  not  being 
able  to  get  to  her  berth  by  reason  of  the  other 
vessels  being  before  her  in  turn  to  load. 

Semble,  also,  that,  subject  to  the  above,  the 
lay  days  would  have  commenced  to  run  at 
5.30  a.m.  on  Febiuary  25th. 

Decision  of  Bigliam.  J.  (24  T.  L.  R.   280  ;  13 
Com.  Cas.  161)  affirmed. 
Leonis  Steamship  Co.  r.  Joseph  Rank,  Ld 

[(No.  2),  99  L.  T.  513  ;  24  T.  L.  R.  749  ;  13 
Com.  Cas.  295  ;  11  Asp.  M.  C.  142— C.  A. 

11.  Deriation — Liabilitg  of  Oivners.] — Where 
a  ship  deviates  from  the  voyage  contemplated  by 
the  charter-party,  the  shii)owners  arc  not  pro- 
tected by  exceptions  from  liability  contained  in 
the  charter-party  for  damage  to  the  cargo  occur- 
ring either  before  or  after  such  deviation,  as  they 
;u"e  then  in  the  position  of  common  carriers. 

Intkisnatidnai.k     Guano -en     Supekphos- 

[piiaatwkuken     r.    Robert    Macandkew 

&  Co.,  [1909]  2  K.  B.  360  ;  78  L.  J.  K.  B.  691  ; 

100  L.  T.  850  ;  25  T.  L.  R.  529  ;  53  Sol.  Jo. 

501  :   11  Com.  Cas.  19  I— Pickfonl,  J. 

(c)  Loading  and  Discharge  of  Cargo. 

12.  Ch  a  rter-pa  r(  g —  Ca  neelling  CI  a  use — Suppl ;/ 
of  Stiffening — Readiness  fir  I^iadint/.] — The  L., 
then  being  at  C.  discharging  a  cargo  of  coal  and 
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III.  Hire  of  Ship — Continued. 
intending  to  complete  her  discharge  at  I.,  was 
chartered  to  load  at  those  two  ports  a  full  and 
complete  cargo  of  nitrate.  Clause  4  of  the 
charter-party  provided  that  "  stiffening  of  nitrate 
to  be  supplied  at  I.  but  not  before  December  10th, 
1907,  on  receipt  of  48  hours'  notice  from  captain 
of  his  readiness  to  receive  same  or  lay  days  to 
count."  Clause  13  provided  that  "  should  the 
vessel  not  have  arrived  at  her  loading  port  and 
be  ready  for  loading  ...  on  or  before  noon 
of  January  31st,  1908,  charterers  to  have  the 
option  of  cancelling  this  charter."  The  vessel 
arrived  at  I.  on  December  13th.  1907,  having 
then  on  board  more  than  half  her  coal  cargo; 
and  by  January  27th,  1908,  she  had  discharged 
as  much  of  that  cargo  as  could  safely  be  unladen, 
unless  some  stiffening  in  the  way  of  ballast  or 
sufficient  cargo  was  put  on  board.  Between  the 
time  when  that  notice  would  expire,  viz.,  on 
January  29th,  and  noon  of  January  31st,  the 
coal  still  remaining  on  board  could  not  have 
been  discharged.  The  charterers  refused  to 
comply  with  the  captain's  notice  requiring  a 
supply  of  stiffening,  unless  the  captain  would 
agree  to  redeliver  it  if  the  charter-party  was 
cancelled,  and  on  January  31st  they  cancelled 
the  charter.  In  an  action  by  the  shipowners 
against  the  charterers  claiming  damages  for 
breach  of  charter-party  : — 

Held — that  the  ship's  being  ready  to  receive 
stiffening  was  not  the  same  thing  as  being  ready 
for  loading  within  the  meaning  of  clause  13  ; 
that,  as  the  ship  was  not  ready  to  load  cargo 
within  the  meaning  of  that  clause  by  noon  of 
January  31st,  1908,  the  charterers  were  entitled 
to  exercise  their  option  of  cancelling  the  charter  ; 
and,  therefore,  that  the  action  failed. 

Decision  of  Lord  Alverstone,  C.J.  (100  \j.  T. 
73G  ;  25  T.  L.  E.  503;  14  Com.  Cas.  181  ;    11 
Asp.  M.  C.  237)  affirmed. 
Sailing   Ship  Lyderhorn   Co.   r.  Duncan, 

[Fox  &  Co.,  [1909]   2  K.  B.  929  ;  101  L.  T. 

295  ;  25  T.  L.  R.  739  ;  14  Com.  Cas.  293— C.  A. 

(d)  liiscellaneous. 

13.  Damages  for  Breach  of  Charter-jMrty — 
Indemnify.^— The.  appellants  chartered  a  ship  of 
the  respondents,  and  by  the  charter-party  they 
were  bound  to  present  bills  of  lading  which 
threw  upon  the  ship  no  greater  liability  than 
that  contemplated  by  the  charter-party. 

The  ship  loaded  a  cargo  of  cotton  to  be  delivered 
in  France,  and  bills  of  lading  were  signed  by  the 
master  which  specified  the  marks  on  the  bales  of 
cotton  shipped.  When  the  ship  arrived  at  her 
port  of  discharge,  the  marks  on  some  of  the  bales 
of  cotton  did  not  correspond  with  the  marks 
specified  in  the  bill  of  lading,  and  the  consignees 
refused  to  accept  them,  the  respondents  having 
to  pay  damages  for  short  delivery. 

Held — that  they  were  entitled  to  recover  from 
the  appellants  the  amount  so  paid,  it  being  the 
duty  of  the  charterers  under  the  charter-party  to 
load  bales  properly  marked  as  specified  in  the 
bill  of  lading. 

Decision  of  C.  A.  affirmed. 
Elder,  Dempster  &  Co.  v.  Dunn  &  Co.,  101 
[L.  T.  578— H.  L. 


(e)  Payment   of  Freight. 

14.  Lien  for  Frelglit  and  Dead.  Freight — Lia- 
hility  of  Holders  of  Bills  of  Lading.']  — By  a  clause 
in  a  charter-party  a  vessel  was  to  have  a  lien  on 
the  cargo  for  recovery  of  all  bill  of  lading  freight, 
dead  freight,  etc.  By  the  bills  of  lading  the 
consignees,  as  well  as  "  performing  all  other 
conditions  and  exceptions  as  per  charter-party," 
were  to  pay  freight,  "  per  the  rate  of  freight  as 
per  charter-party  per  ton  of  2,210  lbs.  gross 
weight  delivered  in  full  .  .  .  <5rf.  less  if  ordered 
to  a  direct  port  on  signing  last  bill  of  lading." 
The  vessel  was  ordered  to  a  direct  port. 

By  the  charter-party  the  vessel  was  not  to  earn 
more  freight  than  she  would  with  a  full  cargo  of 
wheat  or  maize  in  bags,  but  the  charterers  might 
ship  other  lawful  merchandise,  in  which  case 
freight  was  to  be  paid  on  the  vessel's  dead-weight 
capacity  for  wlicat  or  maize  in  bags  at  the  agreed 
rate  of  12.v.  6rf.  per  ton,  subject  to  the  reduction 
of  C)d.  if  the  vessel  were  ordered  to  a  direct  port. 
The  charterers  failed  to  complete  the  loading. 

Held  (Vaughan  Williams,  L.J.,  dissenting)^ 
that  the  owners  were  only  entitled  to  recover 
freight  at  the  rate  of  12.v.  per  ton  delivered,  and 
were  not  entitled  to  succeed  in  their  claim  with 
respect  to  dead  freight. 

Decision  of  Bray,  J.  (100  L.  T.  268  ;  25  T.  L.  R. 
269;  53  Sol.  Jo.  162;  14  Com.  Cas.  82)  affirmed. 

Red      "II."     Steamship    Co.    v.     Allatini 

[Bros,   and  Others,   101   L.    T.    510 ;    25 

T.  L.  R.  791  ;  14  Com.  Cas.  303;  11  Asp. 

M.  C.  193— C.  A. 

(f)  Period  of  Hire. 

[No  jiaragrajilis  in  tliis  vol.  of  tlie  Digest.] 

(g)  Warranties. 

[No  iiaragraphs  in  tliis  vol.  of  tlie  Digest.] 

IV.  INCORPORATION  OF  CHARTER-PARTY 
IN  BILL  OF  LADING. 

15.  Negligence  Clause — Constructive  Notice — 
Lossof  PaA  of  Cargo  hy  Xegligence — Liability  of 
Shipowners.'] — By  the  terms  of  a  charter-party  the 
shipowners  were  exempted  from  liability  in 
respect  of  loss  occasioned  by,  inter  alia,  '•  accidents 
of  navigation  even  when  occasioned  by  negligence, 
default,  or  error  in  judgment  of  the  master, 
mariners,  or  other  servants  of  the  shipowners." 
The  bill  of  lading  signed  by  the  master,  so  far  as 
it  referred  to  the  charter-party,  contained  only 
the  words  "  all  other  conilitions  as  per  charter- 
party."  The  plaintiffs  were  the  receivers  of  the 
cargo  shipped  under  the  bill  of  lading.  In  their 
contract  of  purchase  they  had  stipulated  with 
the  sellers,"  tonnage  to  be  engaged  on  conditions 
of  charter-party  attached,"  which  form  contained 
the  negligence  clause.  When  the  cargo  arrived 
there  was  a  shortage  due  to  the  negligence  of 
those  on  board  the  vessel,  in  respect  of  which  the 
plaintiffs  sued  the  shipowners  for  damages. 

Held— (1)  that  the  bill  of  lading  did  not  in- 
corporate the  negligence  clause  in  the  charter- 
party  ;  (2)  that  the  fact  that  the  i)laintift's,  when 
making  their  contract,  had  stipulated  for  a  special 
form  of  charter-party  containing  the  negligence 
clause  did    not  constructively  affect  them  with 
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IV.  Incorporation  of  Charter-party  in   Bill   of 

Lading — ('inttiinwd. 
notice  that  the  liill  of  ladiiiji;  should  be  in  the 
same  form  and  that  the  master  had  no  riglit  lo 
sign  the  bill  of  lading  in  a  form  so  as  to  vary  the 
contract  contained  in  the  charter-party ;  (S)  that 
there  was  no  evidence  that  the  iiIaintiiTs,  when 
they  gave  value  for  the  bill  of  lading,  had  actual 
knowledge  that  it  was  in  such  a  form  that  the 
master  ought  not  to  have  signed  it  ;  and  (4)  that 
the  shipowners  were  liable. 
Decision  of  Deane,  J.,  affirmed. 

The  Draupner,  [19091  P.  219  ;  78  L.  J.  P.  90  ; 
'  [25  T.  L.  11.  438— C.  A. 

V.  CARRIAGE  OF  GOODS. 

^(■('  aJmi  AOENCV,  No.  1 ;  CARRIERS,  No.  2. 

(a)  Deviation  of  Ship. 

16.  Except  hi  n.'i  in  Chartev-jxirtij — Protection 
Lost  hi/  Deviation.'] — Where  a  ship  deviates  from 
the  chartered  voyage,  the  shipowners  lose  the  pro- 
tection of  the  exceptions  from  liability  contained 
in  the  charter-party,  not  only  in  respect  of 
damage  occasioned  to  the  cargo  after  the  devia- 
tion, but  also  in  respect  of  that  which  has  been 
occasioned  on  the  voyage  prior  thereto.  In  such 
a  case  tlie  shipowners  are  in  the  position  of 
common  carriers. 

Internatioxale  Guano  -  en  Soperphos- 

[PHAATWERKEX   V.   ROBERT   MACANDREW   & 

Co.,  [1909]  2  K.  B.  360  ;  78  L.  J.  K.  B.  691  ; 

100  L.  T.  850  ;  25  T.  L.  R.  529  ;  53  Sol.  Jo. 

504  ;  14  Com.  Cas.  194— Pickford,  J. 

(b)  Discharge  of  Cargo. 

[No  paragraphs  in  this  vol.  of  tln'  Digest.] 

(c)  Documents  of  Title. 

17.  Indorsement  ofBiUofLadinii — Intention — 
Agent  of  C'onsit/nee — Ko  Conxiilerution — Ilight  of 
Action  as  at/ainxt  Jufh/mcnt  Creditor  and  Sheriff 
— Special  Property.] —  N.  was  an  unsatisfied 
judgment  creditor  of  B.  Corkwood  having  on 
it  the  mark  of  the  B.  firm  was  consigned  to  X. 
in  liondon,  and  under  a  fi-  fti-  issued  at  N.'s 
instance  was  seized  on  arrival  on  board  a  steam- 
ship at  the  London  Docks  ;  McK.  claimed  the 
corkwood  as  agent  for  removal  and  warehousing 
under  an  indorsement  of  the  bill  of  lading  made 
by  X.  before  the  shiit's  arrival. 

Held — that,  in  order  to  succeed,  the  claimant 
must  show  tliat  he  had  a  general  or  special 
proi)erty  in  the  goods  or  a  right  to  present 
possession  of  them  ;  that  the  effect  of  the  Indorse- 
ment of  a  bill  of  lading  depends  on  the  intention 
of  the  i)arties  ;  that  the  object  of  the  indorsement 
was  only  to  enable  him  to  hold  and  warehouse 
the  goods  for  X.,  who  had  no  intention  to  clothe 
him  with  anj'  proi»erty  in  them,  and  that  his 
claim  therefore  failed. 

SewcU  V  Jhirdielt  (10  App.  Cas.  74  ;  54  L.  J. 
Q.  B.  156;  52  L.  T.  445  ;  33  W.  R.  461  ;  5  Asp. 
M.  C.  376— H.  L.)  applied. 

Burgos  r.  Nascimento,  [1908]   W.  N.  237  ; 
[100  L.  T.  71  ;  53  Sol.  Jo.  60  ;  11  Asp.  M.  C. 

181— Eve,  J. 


(d)  Exceptions  in  Bill  of  Lading. 

18.  Limit  of  Liahilit ij — Lo.sk  hi/  yeijliijenre.'] — 
The  plaintiffs  shi|)pe(l  two  packages  in  the 
defendants'  ship  for  carriage  from  London  to 
Buenos  Ayres,  under  a  bill  of  lading  whicii  pro- 
vided that  "the  master,  owners,  or  agents  of  the 
vessel  .  .  .  siiall  not  be  accountable  to  any  extent 
for  bullion  .  .  .  nor  for  any  other  goods  of  what- 
ever description  beyond  the  amount  of  £2  per 
cubic  foot  for  any  one  package  .  .  .  unless 
shipment  te  made  upon  a  special  order  contain- 
ing a  declaration  of  the  value  .  .  .  and  extra 
freight  as  may  be  agreed  upon  1)6  paid."  The 
packages  in  (piestion  were  each  of  greater  value 
than  £2  per  cubic  foot,  but  no  declaration  of 
their  value  was  made  or  extra  freight  paid 
thereon.  The  defendants  failed  to  deliver  the 
goods  at  Buenos  Ayres,  and  it  was  never  ascer- 
tained how  or  when  they  had  disappeared.  In 
an  action  to  recover  their  value  : — 

Held — (1)  (^per  Bigham,  J.)  that  the  mere 
non-delivery  of  the  packages  was  evidence  of 
negligence,  but  (2)  {per  Bigham,  J.,  and  Court  of 
Appeal)  that  even  where  there  had  been  negli- 
gence the  defendants  were  exempted  by  the 
clause  in  the  bill  of  lading  from  any  liability 
beyond  the  amount  of  £2  per  cubic  foot  for 
each  package. 

Decision  of  Bigham.  J.  ([1908]  1  K.  B.  796  ; 
77  L.  J.  K.  B.  417  ;  24  T.  L.  R.  304)  affirmed. 

Baxter's  Leather  Co.,  Ld.  r.  The  Royal 
[Mail  Steam  Packet  Co.,  [1908]  2  K.  B. 
623  ;  77  L.  J.  K.  B.  988  ;  99  L.  T.  286  ;  24 
T.   L.  R.  537  ;  14  Com.  Cas.  46  ;  11  Asp.  M.  C. 

98— C.  A. 


19.  Negligence  ofSh ipowners''  Servants —  Unsea- 
icorthine.ss.] — Sugar  was  carried  under  a  bill  of 
lading  which  contained  exceptions  relieving  the 
shipowners  from  liability  for  damage  arising 
from,  ititer  alia,  defects  in  machinery  or  neglect 
of  the  engineers.  The  exercise  by  the  ship- 
owners or  their  agents  of  reasonable  care  and 
diligence  in  connection  with  the  ship,  her  tackle, 
machinery,  and  appurtenances  was  to  be  con- 
sidered a  fultilnieiit  of  every  duty,  warranty,  or 
obligation,  and  whether  before  or  after  the  com- 
mencement of  the  saiil  voyage. 

The  sugar  was  damaged  by  water  getting  into 
it  through  a  three-way  cock  in  a  pipe  which  was 
not  carefully  turned  and  by  the  failure  of  a  non- 
return valve  to  act  in  consetjuenee  of  a  piece  of 
spun  yarn  having  got  into  it.  In  an  action  to 
recover  for  the  damage,  it  api)eared  that  the 
chief  engineer,  who  had  been  at  the  building 
yard  superintending  the  machinery  b<Mng  put 
together  in  tlie  ship,  did  not  know  that  the  cock 
would  open  three  ways, and  that  he  had  neglected 
to  test  it. 

Held — that  the  ship  was  not  in  the  circum- 
stances reasonably  fit  to  carry  the  plaintiff's 
sugar  ;  that  the  damage  was  due  to  unsea- 
worthiness ;  and  that  tlie  defendants  were  not 
protected  by  clause  10  of  the  bill  of  lading. 

Decision  of  C.  A.  ([1909]  P.  93  ;  78  L.  J.  P. 
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V.  Carriage  of  Goods — Couthmed. 

13  ;    100   L.  T.  :r.7  ;  25  T.  L.   R.  230;  11  Asp. 

M.  C.  215— C.  A.)  reversed. 

Abram  Lyle  and  Sons  r.  Ownkrs  of  S.S. 

[SCHWAN  ;  The  Schwan,  [1909]  A.   C.  450  ; 

78  L.   J.  P.  112  ;  101  L.  T.  289  ;  25  T.  L.  R. 

742  ;  53  Sol.  Jo.  696— H.  L. 

20.  Befrigerat'tng  Machinery — Certificate  by 
Zloyd's  Surveyor — Dawaged,  Cargo —  Unseawor- 
thhiens — Liability  of  S/iipoicuers.] — Under  the 
terms  of  a  bill  of  lading  shipowners  were 
exempted  from  liability  in  respect  of  a  cargo  of 
frozen  meat  shipped  from  South  America,  pro- 
vided they  obtained  a  certificate  of  Lloyd's 
surveyor  at  Monte  Video  that  the  refrigerating 
machinery  ami  insulated  spaces  were  in  a  fit  and 
proper  condition.  The  liability  of  the  owners 
was  further  excepted  in  respect  of  damage 
occasioned  by  or  arising  from  tlie  default  of 
oflScers,  refrigerating  engineers,  etc.,  by  or  from 
any  accidents,  etc.,  or  from  unseaworthiness,  pro- 
vided reasonable  means  were  taken  to  provide 
against  such  default,  accidents,  etc.,  and  unsea- 
worthiness. It  was  proved  at  the  trial  that  the 
certificate  was  given  by  a  surveyor  nominated 
by  Lloyd's  agent  at  Monte  Video,  and  that  the 
damage  was  caused  by  unseaworthiness  in 
respect  of  the  refrigerating  machinery,  due  to 
the  neglect  of  the  ship's  agents  and  the  refri- 
gerating engineer. 

Held  —  that  the  ordinary  and  well-known 
meaning  of  "  Lloyd's  survej'or  "  was  a  surveyor 
appointed  by  Lloyd's  Shipping  Register,  and  the 
surveyor  appointed  by  Lloyd's  agent  was  not  in 
the  ordinary  sense  of  the  words  a  Lloyd's  sur- 
veyor ;  that  the  shippers  were  not  bound  by  such 
certificate  ;  and  as  reasonable  means  were  not 
taken,  the  owners  were  not  protected  by  the  bill 
of  lading  from  the  ordinary  liability  for  unsea- 
worthiness. 

In  a  similar  bill  of  lading  the  certificate  was 
to  be  obtained  from  "Lloyd's  Surveyor  at  United 
Kingdom. ' '  The  vessel  loaded  the  cargo  in  South 
America  in  April,  1906. 

Held — that  a  certificate  called  the  R.M.C. 
certificate  given  when  the  vessel  left  this  country 
in  January,  1905,  taken  in  conjunction  with  a 
certificate  given  at  Durban  on  March  30th,  1906, 
was  not  a  certificate  within  the  meaning  of  the 
bill  of  lading. 

South   American  Export   Syndicate,  Ld., 
[and  Another  v.  Federal  Steam  Navi- 
gation Co.,  Ld.,  100  L.  T.  270  ;  25  T.  L.  R. 
272  ;    53  Sol.   Jo.   270  ;  14  Com.  Cas.  228  ;  11 
Asp.  M.  C.  195— Bray,  J. 

21.  Cesser  of  Liability  lohen  Goods  Free  of 
Ship's  Tacltle  —  Delivery  to  LandiJig  Agent — 
Goods  Afterwards  Lost  through  Fraud.~\ — Goods 
were  shipped  for  delivery  at  Penang  under  bills  of 
lading  which  provided  that  the  respondent  com- 
pany "  is  to  have  the  option  of  delivering  these 
goods  or  any  part  thereof  into  receiving  ship  on 
landing  them  at  the  risk  and  expense  of  the 
shipper  or  consignee  as  per  scale  of  charges  to  be 
seen  at  the  agent's  office,  and  is  also  to  be  at 
liberty  until  delivery  to  store  the  goods  or  any 


part  thereof  in  receiving  ship,  godown,  or  upon 
any  wharf,  the  usual  charges  therefor  being  pay- 
able by  the  shipper  or  consignee.  The  company 
shall  have  a  lien  on  all  or  any  part  of  the  goods 
against  expenses  incurred  on  the  whole  or  any 
part  of  the  shipment.  In  all  cases  and  under  all 
circumstances  the  liability  of  the  company  shall 
absolutely  cease  when  the  goods  are  free  of  the 
ship's  tackle,  and  thereupon  the  goods  shall  be  at 
the  risk,  for  all  purposes  and  in  every  respect,  of 
the  shipper  or  consignee." 

Held — that  the  cesser  of  liability  clause  above 
quoted  afforded  complete  protection  to  the  re- 
spondents for  the  loss  of  goods  which  had  been 
discharged  into  lighters,  landed,  and  improperl_y 
delivered  by  a  representative  of  their  landing 
agents  without  production  of  the  bills  of  lading 
or  a  delivery  order  in  fraud  of  the  appellants  as 
holders  of  the  bills  of  lading  and  delivery  order. 

Thr  Chartered  Bank  of  India,  Australia, 
[and  China  v.  British  India  Steam  Navi- 
gation Co.,  Ld.,  [1909]  A.  C.  369;  78 
L.  J.  P.  C.  Ill ;  100  L.  T.  661  ;  25  T.  L.  R. 
480  ;  53  Sol.  Jo.  446  ;  14  Com.  Cas.  189— P.  C. 

22.  Railway  Company's  Vessel — Unreasonable 
Conditions — Hailway  and  Canal  Traffic  Act, 
1854(17  &  18  Vict.  c.  31),  s.  7—Iiailwai/s  Clauses 
Act,  1863  (26  &  27  Vict.  c.  92),  s.  31.]— A  rail- 
way company  carried  on  one  of  their  steamers  a 
cargo  under  a  bill  of  lading,  which  contained  a 
clause  exempting  them  from  liability  for  every 
kind  of  negligence  on  the  part  of  their  servants. 

Held — that,  in  the  absence  of  a  bond  fide 
alternative  rate  for  the  carriage  of  the  cargo, 
such  a  condition  was  void  as  being  unreasonable, 
within  sect.  7  of  the  Railway  and  Canal  Traffic 
Act,  1854. 

RiGGALL   AND    SONS    V.    GREAT    CENTRAL    RY. 

[Co.,  101  L.  T.  392  ;  25  T.  L.  R.  754 ;  53  Sol. 

Jo.  716  ;  14  Com.  Cas.  259— Pickford,  J. 

fe)  Freight. 

23.  Bead  Freight — Lien  provided  by  Charter- 
party —  Charges!]— V>j  a  clause  in  a  charter-party 
it  was  provided  that  "  the  owner  or  master  of 
the  vessel  shall  have  an  absolute  lien  and  charge 
upon  the  cargo  and  goods  laden  on  board  for 
the  recovery  and  payment  of  all  freight,  demur- 
rage, and  all  other  charges  whatsoever." 

Held  —  that  the  words  "  all  other  charges 
whatsoever"  could  not  be  read  as  including 
dead  freight. 

Rederiaktieselskabet       "  Superior  "      v. 

[Dewar  AND  Webb,  [1909]  1  K.  B.  948;  78 

L.  J.   K.  B.  584  :  100  L.  T.  513  ;  25  T.  L.  R. 

396  ;  53  Sol.  Jo,  358  ;  14  Com.  Cas.  99  ;  11  Asp. 

M.  C.  232— Bray,  J. 

See  S.  C,  on  appeal  (not  as  to  above  point), 
No.  29,  infra. 

(f)  Miscellaneous. 

24.  Ligldcrmen — Contract — ^^  Reasonable  Pre- 
cautions  "  —  Fxeynptio/i  from  "  Atiy  Loss  or 
Damage,  including  Negligence,  lotiicfi  can  be 
Covered  by  Insurance'" — Aegligence  and  Liability 
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Y.  Carriage  of  Goods — Co/ithtual. 
of  Lif//i/fn)ieii.] — The  clefeiKlants,  wlio  were 
lightermen,  agreed  with  the  phiintiffs  to  trans- 
ship a  cargo  of  rosin  from  one  ship  to  anotlier 
on  the  terms  that  "every  reasonable  precaution 
is  taken  for  the  safety  of  the  goods  whilst  in 
craft,"  and  that  they  (the  defendants)  "will 
not  be  liable  for  any  loss  or  damage,  including 
negligence,  which  can  be  covered  by  insurance." 
Portions  of  the  cargo  were  lost  and  damaged 
through  the  negligence  of  the  defendants. 

Held  (Cozens-Hardy,  M.K.,  dissenting) — that 
the  defendants  had  expressly  and  without 
ambiguity  protected  themselves  from  liability. 

Decision  of  Bray,  J.  (100  L.  T.  3(50  ;  2,-)  T.  1j.  R. 
34G  ;  53  Sol.  Jo.  304  ;  H  Com.  Cas.  78  ;  11  Asp. 
M.  C.  231)  reversed. 

Rosin  and  Turpentine  Import   Co.,  Ld.  v. 

[B.  Jacobs  and  Sons,  Ld.,  101  L.  T.  56  ;  2.") 

T.  L.  R.  687  ;  14  Com.  Cas.  247— C.  A. 

(g)  Short  Delivery. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(h)  Through  "  Bill  of  Lading." 

[No  paragiaplis  in  tliis  \(il.  of  tin'  Digi-st.] 

(i)  Warranties. 

26.  Sea  wort  hhiesn — Damjeronx  and  Um/sval 
Fitting — Character  not  Known  to  Peraons  Using 
it.l — A  vessel  is  unseaworthy  if  it  is  fitted  with  an 
unusual  and  dangerous  titting,  wliich  will  per- 
mit of  water  passing  from  the  sea  into  her  holds 
uidess  special  care  is  used,  and  if  those  who  have 
to  use  the  titting  in  the  ordinary  course  of  naviga- 
tion have  no  intimation  or  knowledge  of  its 
unusual  and  dangerous  character,  or  of  the  need 
for  the  e.xercise  of  special  care,  and  might,  as 
engineers  of  the  ship,  reasonably  assume  and  act 
upon  the  assumption  that  the  tilting  was  of  the 
ordinary  and  proper  character  which  would  not 
permit  of  water  so  passing  however  the  fitting 
was  used. 

Abram   Lyle  and   Sons  r.  Owners  of  S.S. 

[SCHWAN  ;  The  Schwan,  [1909]  A.  C.  450  ; 

78  L.  J.  P.  112  ;  101  L.  T.  289  ;  25  T.  L.  R. 

742  ;  53  Sol.  Jo.  696— H,  L. 

See  S.  C,  supra,  No.  10. 

VI.  DEMURRAGE. 

See  also  No.  29,  infra. 

(a)  Averaging  Days. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Colliery  Guarantee. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(c)  Commencement  of  Lay  Days. 

26.  "//i  Regular  lurn''  —  Construction  of 
C/mrter- party. ~\ — By  the  terms  of  a  charter- 
party  the  plaintiflFs'  vessel  was  to  proceed  toN.  or 
to  T.  as  ordered  on  arrival  at  E.,  and  to  deliver  the 
defendants'  cargo  "  in  regular  turn  "  with  other 
vessels.  The  vessel  being  ordered  to  N.  on 
arrival,  and  being  there  ready  to  deliver  her 
cargo,  her  discharge  was  delayed  until  that  of 


another  vessel,  previously  arrived  and  also  con- 
signed to  the  defendants,  had  been  conipk-ted. 
The  plaintiffs  claimed  demurrage. 

Held — that  "  in  regular  turn  "  here  meant 
one  vessel  at  a  time,  and  that  the  lay  days  com- 
menced to  run,  not  when  the  vessel  was  ready 
for  discharge,  but  when  she  took  her  turn  after 
the  other  vessel. 

The  Cordelia,  [1909]  P.  27  ;   78  L.  J.  P.  48  ; 
[100  L.  T.  197  ;  11  Asp.  M.  C.  202— Di v.  Ct. 

(d)  Computation  of  Time. 


[No  paragia)  hs  in  tli 


j1.  of  till-  Digest.] 


(e)  Custom  of  Port. 

27.  ]\'ood  Cargo— Custom  at  J'ort  of  Hull.} — 
By  the  custom  and  practice  of  the  port  of  Hull 
there  is  an  absolute  obligation  on  the  rcceivei-s 
of  wood  cargoes  to  provide  a  suitable  berth  for 
the  chartered  steamshi])  on  her  arrival  in  dock 
and  to  supply  and  have  ready  a  clear  quay 
space  or  sufficient  bogies  for  the  discharge  of 
the  cargo,  and  not  merely  an  obligation  to  use 
their  best  endeavours  to  provide  such  berth, 
quay  space,  or  bogies. 

Aktieselskabet  Hekla  r.  Bryson,  Jameson 

[&  Co.,  100  L.  T.  155  ;    25  T.  L.  R.  168  :  14 

Com.  Cas.  1  ;  11  Asp.  M.  C.  186— Bray,  J. 

(f)  Excepted  Days. 

[No  paragraplis  in  this  vol.  of  llie  Digest.] 

(g)  Exception  of  Strikes,  etc. 

28.  Shortage  of  Lahour  Occasioned  hg  Plague 
— ''  Accident.""]— k  clause  in  a  charter-party  pro- 
vided as  follows  : — "  In  case  of  strikes,  lock-outs, 
civil  commotions,  or  any  other  causes  or  accidents 
beyond  the  control  of  the  consignees  which  pre- 
vents or  delays  the  discharging,  such  time  is 
not  to  count  unless  the  steamer  is  alreatly  on 
demurrage." 

Held — that  a  shortage  of  labour  occasioned 
by  plague,  whereljy  the di.schaiging  was  delayed, 
did  not  excuse  the  charterers,  inasmuch  as  it  was 
not  an  "  accident "  or  cju.sdetn  generis  with  strikes, 
lock-outs,  or  civil  commotions. 

TiUmanns  v.  Knutsford  ([1908]  A.  C.  406  ;  77 
L.  J.  K.  B.  977  ;   99  L.  T.  399  ;  24  T.  L.  R.  786  ; 
13  Com.  Cas.  334— H.  L.)  followed. 
Mudie  r.  Strick  &  Co.,  Ld.,  100  L.  T.  701  ;  25 

[T.  L.  R.  453  ;  53  Sol.  Jo.  400  ;  14  Com.  Cas. 
135  ;  11  Asp.  M.  C.  235— Pickford,  J. 

Held  on  appeal — that  the  evidence  was  in- 
sufficient for  the  decision  of  the  questions 
involved.  A  new  trial  ordered,  the  evidence 
given  at  the  previous  hearing  to  stand  and  to 
be  supplemented  bv  additional  evidence  (14 
Com.  Cas.  227— C.  a!). 

(h)  Miscellaneous. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  MARITIME  LIENS. 

See  also  No.  14,  supra. 

(a)  Generally. 

[No  paragraphs  in  this  vul.  of  tlie  Digest.] 
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VII.  Maritime  Liens — Conthuird. 
(b)  Owner's  Lien. 
29.  Lie)i  Provided  hi/  Charter-party— Demvr- 
rage— Charges.']— h.  charter-party  provided  that 
"  the  owner  or  master  of  the  vessel  shall  have  an 
absolute  lien  and  charire  upon  the  cargo  and 
goods  laden  on  ])oard  for  the  recovery  and  pay- 
ment of  all  freight,  demurrage,  and  all  other 
charges  whatsoever."' 

Held — that  as  against  an  indorsee  of  the  bill 
of  lading  (wliich  provided  that  he  should  pay 
freight  and  perform  all  other  conditions  as  per 
charter-party)  the  words  "  all  other  charges  what- 
soever" could  not  be  read  as  including  expenses 
incurred  by  arrangement  between  shipowner  and 
charterer  outside  any  charter-party  obligation. 

Held  also— that  demurrage  payable  day  by 
day  may  be  subject  to  a  lien. 

Decision  of  Bray,  J.  ([1!)01>]  1  K.  B.  948  ;   78 
L.  J.  K.  B.  584 ;  100  L.  T.  .513  ;  2»  T.  L.  R.  396  ; 
53  Sol.  Jo.  358  ;  14  Com.  Cas.  99  ;  11  Asp.  M.  C. 
232)  varied. 
Rederiaktieselskabet       "  Superior  "      %\ 

[Dewar  and  Webb,  [1909]  2  K.  B.  998  ;  78 

L.  J.  K.  B.  1100  ;  101  L.  T.  371  ;  25  T.  L.  R. 
821  ;  14  Com.  Cas.  320— C.  A 

VIII.  BOTTOMRY. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  GENERAL  AVERAGE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

X.  RULES  FOR  PREVENTING  COLLISIONS. 
(a)  Fog. 

30.  Medicaii  Conserraney  Bye-Jaios,  arts.  41, 
43,  48  {c)  — 'Collision  —  Speed  —  Ringing  Bell 
at  Anchor  —  Seamanlihe  Preeaution  —  Both 
Vessels  to  Blame.]— In  thick  fog  a  steam  tender 
ran  into  and  sank  a  sailing  barge  at  anchor  in 
the  Medway.  The  barge  was  not  ringing  a  bell 
at  short  intervals  as  required  in  a  fog  by 
art.  43  (tO.of  tli°  Medway  Conservancy  Bye-laws 
of  vessels  anchored  in  the  fair  way. 

Held — that  both  vessels  were  to  blame,  the 
tender  for  being  navigated  at  too  great  a  speed 
in  fog  contrary  to  art.  41  of  the  Medway  Bye- 
laws,  and  the  barge  for  not  sounding  a  bell 
being  anchored  in  the  fair  way,  or  even  if  not 
in  the  fair  way,  for  not  indicating  her  position 
as  a  seamanlikc  precaution  within  art.  48. 
The  Clutha  Boat.  147,  [1909]  P.  36  ;  78 
[L.  J.  P.  41  ;  100  L.  T.  198  ;  11  Asp.  M.  C. 
199 — Barnes,  Pres. 

31.  Failure  to  Hear  Sound  Signals— Proof  of 
Negligence — Inevitahle  Accident.] — A  vessel  in 
charge  of  a  compulsory  pilot,  having  run  into  a 
fog,  was  rounding  under  a  port  helm  to  come  to 
an  anchor  when  she  collided  with  a  vessel  lying  at 
anchor  whose  bell  was  being  regularly  sounded 
for  the  fog.  Tlie  bell  of  the  vessel  at  anchor  was 
not  heard  by  those  on  the  vessel  coming  to 
anchor  until  just  before  the  collision. 

Held — that  neither  the  pilot  nor  the  crew  of 
the  vessel  coming  to  anchor  were  negligent  in 
not  hearing  the  bell  of  the  vessel  at  anchor,  and 


that,  as  the  plaintiffs  had  failed  to  prove  any 
negligence  on  the  part  of  the  defendants,  the 
action  must  be  dismissed. 

The  Nador,  [1909]   P.  300;    78   L.  J.  P.  106  ; 
100  L.  T.  1007— Bigham,  Pres. 


(b)  Generally. 

32.  Sailing  Vessel  and  Trawler — Trawler 
Engaged  in  Trawling— Duty  to  Keep  Clear— 
Requlations  for  Preventing  Colli.vons  at  Sea, 
1897,  arts.  9,  20.]— A  sailing  vessel  ran  into  a 
steam  trawler ;  the  latter  was  trawling  and 
exhibiting  proper  signals  to  indicate  the  fact, 
and  was  making  about  two  and  a  half  knots  per 
hour. 

The  sailing  vessel  was  held  to  blame  for 
keeping  no  look-out. 

Held — that  the  trawler  was  also  to  blame 
for  keeping  her  course  and  speed  when  the  sailing 
vessel  was  seen  bearing  down  upon  her,  for  she 
was  not  so  encumbered  with  her  trawl  as  to 
excuse  her  for  failing  to  keep  clear  of  assailing 
vessel. 


The  Craigellachie,  [1909]  P.  1 ;  77  L.  J.  P. 
[145  ;    99    L.  T.  252  ;    11    Asp.  M.    C.  103— 

Bucknill,  J. 

33.  Collision  Causing  Death  of  Master— Pay- 
ment of  CoinpcnsatioH  to  Widoiv  under  Work- 
men's  Compensation  Act,  \90Q— Might  to  Recover 
from  Owm-r  of  Ship  in  Fault— Action  in  per- 
sonam— Remoteness  of  Damage— Rules  for  Pre- 
venting Collisions  at  Sea,  arts.  17,  24.] — The 
sailing  flat  Julia  was  following  the  sailing  fiat 
Annie  down  the  River  Mersey  and  was  an  over- 
taking ship.  The  two  vessels  were  tacking  back- 
wards and  forwards  across  the  river,  and  The 
Julia  gradually  overtook  and  collided  with  The 
Annie.  The  master  of  The  Julia,  in  endeavour- 
ing to  cut  the  painter  of  his  boat  when  the 
collision  occurred,  was  jerked  into  the  river  and 
was  drowned,  and  his  widow  recovered  from  the 
owner  of  The  Julia,  in  respect  thereof,  the  sum 
of  £300  as  compensation  under  the  Workmen's 
Compensation  Act,  1906.  In  an  action  in  2)er- 
sonam  in  the  Admiralty  Division  by  the  owner 
of  The  Julia  against  the  owners  of  The  Annie  to 
recover  as  damages  the  amount  he  had  so  paid 
under  the  Workmen's  Compensation  Act,  1906  :— 

Held— (1)  that  the  overtaking  rule  of  the 
Rules  for  Preventing  Collisions  at  Sea  (art.  24) 
did  not  apply  ;  (2),  that  art.  17  {h)  applied  ; 
(3)  that  it  was  the  duty  of  the  port  tack 
vessel,  The  Annie,  to  put  her  helm  up  and 
keep  out  of  the  way  of  The  Julia,  and  that  as  The 
Annie  did  not  do  so  she  was  alone  to  blame  ; 
and  (4)  that  the  damages  claimed  were  not  too 
remote  and  were  recoverable. 

The  Annie,  [1909]  P.  176 ;  78  L.  J.  P.  81  ;  100 

[L.  T.  415  ;  25  T.  L.  R.  416  ;  11   Asp. 

M.  C.  213— Deane,  J. 

34.  River  Thames— Overtaken  Vessel — Duty  to 
Keep  Course— Overtaking  Vessel— Duty  to  Keep 
Clear— Duty  of  Ves.iels  Going  Down  River  to 
Keep  to  the  South  of  Mid-stream.]— 1^0  steam- 
ships, both  proceeding  down  the  Thames,  collided 
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X.     ilules    for    Preventing     Collisions       Con- 
tiiiiiiil . 

ill  (iallcoiis  Reach  somewhere  between  uiid-iivLT 
and  the  iioithera  bank.  Hoth  vessels  were  held 
to  blame,  the  overtaUing  vessel  for  not  keeiniij; 
clear  of  the  overtaken  vessel  and  the  overtaken 
vessel  for  not  keeping  her  course. 

Seinblc,  vessels  going  down  river  f-hould  keep 
to  the  south  of  niid-streani. 

The  Gere,  [19uy]  1'.  287  ;  78  L.  J.  1".  130;  100 
[L.  T.  020— Deane,  J. 

35.  Steam  Trawler  —  "■  Proceed  lug '^  Vensel — 
Begulationx  for  Prerent'uig  Collisions  at  Sea, 
Art.  20.] — A  steam  trawler,  which,  by  reason  of 
the  fact  that  she  is  engaged  in  the  operation  of 
haiiling  in  her  trawl,  is  stationary  and,  until  lier 
trawl  is  up,  is  practically  immovable,  cannot  be 
saiil  to  be  "  proceeding"  within  the  meaning  of 
art.  20  of  the  Regulations  for  I'leventing 
Collisions  at  Sea  so  as  to  cast  upon  her  the  duty 
of  keeping  out  of  the  waj'  of  a  sailing  vessel. 

The  Gladys,  20  T,  L.  R.  (JG— Bighaui,  Pres. 
(c)  Lights. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Narrow  Channel. 

36.  Lerwick  Ilarlni^ir.^]  —  Lerwick  Harbour, 
though  a  narrow  piece  of  water,  is  not,  apart 
from  its  two  entrances,  a  narrow  channel 
within  the  decisions  on  art.  '2'>  of  the  Rules  for 
Preventing  Collisions. 

The  Seymolicus,  [1909]  P.  109  :  7S  L.  J.  P.  52  ; 
[100  L.  T.  382  ;  11  Asp.  M.  C.  206— Deane,  J. 

37.  Signal  Not  Answered — Duty  to  Stop.'] — 
When  two  steamships  are  meeting  in  a  narrow 
channel  and  one  whistles  to  indicate  that  she  is 
altering  her  course,  and  the  other  does  not  answer 
the  signal,  but  appears  to  be  acting  in  accordance 
with  the  rule  of  the  road,  the  former  vessel  is 
justified  in  proceeding  on  her  course  cautiousl)^ 
at  a  moderate  speed,  and  will  not  be  held  partially 
to  blame  for  a  collision  which  occurred  from  the 
fault  of  the  other  vessel  because  she  did  not  stop 
altogether  when  she  got  no  answer  to  her  signal. 

Judgment  of  Supreme  Court  for  China  and 
Corea  reversed. 

China  Navigation  Co.  v.  Asiatic  Petroleum 
[Co.,  101  L.  T.  o47— p.  C. 

38.  Firth  of  Forth — Regulationxfor  Prerenting 
Collisions  at  Sea,  1897,  Art.  2.").]  The  Fortli 
from  the  Forth  Bridge  upwards  is  a  narrow 
channel  in  the  sense  of  art.  25  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  1897. 

Decision  of  Ct.  of  Sess.  ([1909]  S.  C.  5(;i  ;  4G 
Sc.  L.  R.  338)  aftirmed. 

ScRKw  Collier  Co.  r.   Webster,  or  Kerr, 
[[1909]  W.  N.  258  ;  47  Sc.  L.  R.  99— H.  L.  (Sc.) 

(e)  Negligence. 

See  Nos.  3U,  31,  .fiijjrK. 


{f)  Sound  Signals. 
Sec  No.  37,  sniira. 

39.  Fulling  Snow — Sjn'cd— Pilot's  Ji'ex/nmsi- 
l/ilitg  —  Urgnlations  for  Prerenling  Collisions  at 
Sea,  1897,  )nls.  15,  Ki.J — A  vessel  approachirig 
a  8(iuall  of  falling  snow  is  not  within  arts.  15,  IG, 
as  to  moderate  speed  ami  sound  signals,  although 
she  should  be  so  navigated  as  to  be  going  only 
at  a  moderate  siieed  when  she  herself  becomes 
envcloi>ed  in  tlie  s([uall,  and  whilst  in  its  vicinity 
should  give  such  sound  signals  as  good  seaman- 
ship re(iuires. 

Quccre,  whether,  if  a  pilot  is  compulsorily  in 
charge,  the  sounding  of  such  signals  is  within 
his  province  or  the  master's. 

Decision  of  Barnes,  Pres.  ([1908]  P.  320 ;  99 
L.  T.  552)  allirnieii. 

The  St.  Paul,  [1909]  P.  43  ;  78  L.  J.  P.  1  ;  100 
[L.  T.  184  ;  11  Asp.  M.  C.  169— C.  A. 

40.  Breach  of  Regulations — Contributing  to 
Collision — Ilegulations  for  Preventing  Collisions 
at  Sea,  arts.  18, 28.] — Two  steamships,  Tlie  Malin 
Head  and  'The  Corinthian,  approaching  each 
other  end  on,  or  nearly  end  on,  collided.  Five 
minutes  before  the  collision  occww^d  The  Mali n 
Head  was  seen  by  those  on  board  The  Corinthian 
to  be  porting.  When  The  Malin  Head  first  ported 
she  sounded  one  short  blast,  and  then  steadied 
and  shortly  afterwards  hard-a-ported,  but  did 
not  sound  her  whistle. 

Deane,  J.,  held  that  The  Corinthian  was  alone 
to  blame. 

Held — that  The  Malin  Head  was  guilty  of  a 
breach  of  the  conditions  contained  in  art.  28  of 
the  Regulations  for  Preventing  Collisions  at  Sea 
in  failing  to  sound  a  short  blast  when  she  hard- 
a-ported.  and  that,  as  it  was  impossible  to  say 
that  such  infringement  of  art.  28  could  not  by 
any  possibility  have  contributed  to  the  collision. 
The  Malin  Head  was  also  to  blame. 

'^The  Bellanoch"  ([1907]  A.  C.  269)  has  not 
altered  or  modified  the  rule  laid  down  in  ■'  The 
Duke  of  Buccleuch"  ([1891]  A.  C.  310). 

Decision  of  Deane,  J.  (ItiO  L.  T.  411  ;  25  T. 
L.  R.  330)  varied. 

The  Corinthian,  [1909]  P.  260;  78  L.  J.  P. 

[121;    101    L.  T.  265;  25  T.  L.   R.  693;    53 

Sol.  Jo.  650  ;  11  Asp.  M.  C.  208— C.  A. 

(g)  Tug  and  Tow. 

[N'o  paragraphs  in  this  vol.  of  the  Digest] 
Ch)  Vessels  Crossing. 

41.  Xarrow  Channel — Starboard  Hand  Rule 
■ —  Vessels  Crossing  —  Good  Seamanship.] — Where 
vessels  have  to  cross  each  other  in  a  narrow 
channel  there  may  be  circumstances  which  pre- 
vent the  starboartl  hand  rule  operating  to  its  full 
extent.  Where  no  local  rule  applies  to  a  particu- 
lar spot,  vessels  have  to  deal  with  each  other  on 
the  footing  of  good  seamanship,  of  course  com- 
plying as  far  as  possible  with  the  necessity  of 
keeping  on  their  starboard  hand  of  the  channel. 
For  instance,  if  two  vessels  approached  the  spot 
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X.  Rules  for  Preventing  Collisions — Con- 
tinued, 

at  the  same  time,  it  would  be  reasonable  for  tlie 

one  which  had  the  tide  against  her  to  wait  while 

the  other  passed. 

The  Prince  Leopold  de  Belgique,  [1909] 
[P.  113  ;  78  L.  J.  P.  57  ;  100  L.  T.  201  ;  25 
T.  L.  E.  183  ;  11  Asp.  M.  C.  203— Barnes,  Pres. 

42.  Steamship  and  Sailing  Vesxel  Meeting 
—  Duty  of  Sailing  Vessel  to  Keep  her  Course 
and  Speed —  Butij  to  Stand  hy  —  Regulations 
for  Preveiding  Collisions  at  Sea,  1897,  arts. 
20,  21  —  Merchant  Shipping  Act,  1894  (57  i& 
58  Vict.  e.  60),  s.  422.]  —  In  a  damage  action 
brought  by  the  owners  of  a  sailing  vessel  to 
recover  the  damage  they  had  sustained  by 
a  collision  between  their  vessel  and  the  defen- 
dants' steamship,  it  was  held  by  Barnes, 
Pres.,  that  the  sailing  ship  was  alone  to 
blame  for  the  collision  for  not  keeping  her 
course  and  speed  under  art.  21,  as  but  for  the 
alteration  of  her  helm  there  would  have  been  no 
collision,  and  a  sailing  ship  may  not  take  any 
action  under  that  rule  at  a  time  when  the  other 
vessel  can  by  any  reasonable  action  avoid  the 
collision.  It  was  also  held  that  the  sailing  ship 
had  been  guilty  of  a  breach  of  sect.  422  of  the 
Merchant  Shipping  Act,  1894,  in  not  standing 
by,  as  there  was  no  such  danger  to  the  sailing 
ship  as  necessitated  her  leaving  the  scene  of  the 
collision,  and  it  is  essential  when  a  disaster  of  a 
serious  character  occurs  that  no  vessel  should 
leave  another  until  the  utmost  steps  have  been 
taken  to  ascertain  that  lives  and  property  are 
not  left  in  peril. 

Held,  on  appeal — that  the  sailing  ship  was 
alone  to  blame  for  the  collision,  for  the  reasons 
stated  in  the  Court  below. 

Held  fdrther — that  on  the  facts  as  found  it 
was  unnecessary  to  consider  whether  the  sailing 
ship  had  been  guilty  of  not  standing  by  in  breach 
of  sect.  422  of  the  Merchant  Shipping  Act  1894. 

Decision  of  Barnes,  Pres.,  aflBrmed. 

The  Kirkwall,  100  L.  T.  284  ;  11  Asp.  M.  C. 

[173— C.  A. 

43.  Vessels  Meeting  End  On — Narroiv  Chaihiel 
—Lerwick  Harlmir— Collision  Regulations,  1897, 
aiis.  18,  25,  27,  28.]— Two  steam  drifters,  on 
nearly  opposite  courses,  were  meeting  nearly  end 
on  in  Lerwick  Harbour  ;  one  of  them  sounded  a 
two-blast  signal  on  her  whistle,  whereupen  the 
other  starboarded  a  little,  but  the  drifter  which 
bad  sounded  the  two-blast  signal  ported,  and  a 
collision  occurred. 

Held — that  the  drifter  which  had  sounded  the 
two-blast  signal  was  alone  to  blame  for  the 
collision,  as  the  other  had  not  starboarded 
until  after  the  two-blast  signal  had  been  sounded. 

Held  fuethek — that  Lerwick  Harbour  is  not 
a  narrow  channel,  and  that  therefore  the  drifter 
which  had  starboarded  was  not  to  blame  for  not 
keeping  on  her  starboard  hand  side  of  the  harbour. 

The  Setmolicus,  [1909]  P.  109  ;  78  L.  J.  P. 
[52;    100   L.  T.   382;    11    Asp.  M.   C.   206— 

Deane,  J. 


XI.  COLLISION  ACTIONS. 

(a)  Division  of  Loss. 

[No  i)aiagrai)hs  in  this  vol.  of  the  Digest.] 

(\i)  Limitation  of  Liability. 
See  also  ADMIRALTY,  No.  2. 

44.  Owners' Actual  Fault  or  Privity —  Company 
as  Oivner— Agent  or  Serrant—Merchartt  Ship- 
ping Act,  1894  (57  &  58  Vict.  c.  60),  ss.  59,  503.] 
—Sect.  503  of  the  Merchant  Shipping  Act,  1894, 
which  enables  the  owner  of  a  ship  to  limit  his 
liability  for  loss  or  damage  where  it  has 
occurred  without  his  "actual  fault  or  privity, 
refers  to  the  actual  fault  or  privity  of  the  owner 
himself,  and  not  to  that  of  his  agent  or  servant. 
In  the  case  of  a  ship  owned  by  a  railway 
company  the  "owners"  are  the  general  body  of 
shareholders,  and  not  the  person  who  is 
registered  under  sect.  59  of  the  Act  as  managing 
owner  or  ship's  husband. 

The  Yarmouth,  [1909]  P.  293  ;  25  T.  L.  R.  746 

[ — Deane,  J. 

(c)  Measure  of  Damages. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Practice. 

45.  Burden  of  Proof— Obligation  to  Begin.] 
—The  plaintiffs"  sued  to  recover  the  amount  of 
damage  sustained  by  their  vessel  by  reason  of  a 
collision  between  her  and  the  defendants'  vessel. 
The  plaintiffs  alleged  that  the  defendants  were 
solely  to  blame.  The  defendants  denied  negli- 
gence, and  pleaded  that  the  collision  was  solely 
caused  by  the  negligent  navigation  of  the  plain- 
tiffs' vessel.  After  the  pleadings  were  closed  the 
defendants  admitted  that  their  vessel  was  partly 
to  blame  for  the  collision. 

Held— that  on  the  pleadings,  even  taken  with 
the  admission  by  the  defendants,  the  burden  of 
proof  was  upon  the  plaintiffs,  and  thereiore  the 
obligation  to  begin  was  upon  them. 

The  Cadeby.  [1909]  P.  257;  78  L.  J.  P.  85  ; 
[101  L.  T.  48  ;  25  T.  L.  R.  630— Bigham,  Pres. 

46  Defence  of  Compulsory  Pilotage— Practice 
as  to  Ecidenceof  Pilot.]— Per  Bargrave  Deane,  J. 
—In  collision  cases  where  the  defence  of  com- 
pulsory pilotage  is  set  up,  the  pilot  should  have 
the  opportunity  of  giving  evidence  although 
neither  party  calls  him. 

The  Cardiff,  [1909]  P.  183  ;  78  L.  J.  P.  HO  ; 
[25  T.  L.  R.  387— Deane,  J. 

(e)  Miscellaneous. 
47.  Stand im/  hy  after  Collision— Collision 
Deemed  to  he  Caused  by  Vessel  Failing  to  StaTid  by 
—^^  Proof  to  the  Contrary''— Other  Vessel  Found 
Alone  to  Blame— Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  422  (2).]— Two  vessels, 
the  0.  and  the  T.,  came  into  collision.  ^Vhile 
getting  clear,  the  O.  damaged  the  T.  under 
water  so  that  the  latter  sank  about  two  hours 
later  The  extent  of  the  damage  was  not  known 
at  the  time,  but  the  O.  signalled  asking  if  assist- 
ance was   required.     As  she   received  m  reply 
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XI.  Collision  Actions — Continued. 
only   long  blasts   on   the   whistle,   she  at  once 
steamed  away.     In  an  action  for  damages  the  T. 
was  held  alone  to  blame.     On  the  (juestion  of  the 
O.'s  failure  to  stand  by  : — 

Held —that,  although  the  O.  should  have 
stood  by,  the  finding  that  the  T.  was  alone  to 
blame  for  the  collision  was  "  proof  to  the 
contrary''  within  the  meaning  of  sect.  422,  sul)- 
sect.  2,  of  the  Merchant  Shipping  Act,  181)4,  soas 
to  prevent  the  collision  being  deemed  to  have 
been  caused  by  the  wrongful  act  of  the  0.  in 
accordance  with  that  sub-section. 

The  Tryst.  [1909]  P.  333--Bigham,  Pres. 

XII.  SALVAGE. 

See  Admikalty,  No.  3. 

(a)  Agreements  for  Salvage. 

[No  paragraphs  in  thi.s  vol.  of  the  Digest.J 

(b)  Apportioxunent  of  Award. 

[Xo  panigraplis  iu  this  vol.  of  the  Digest.] 

(c)  Basis  of  Valuation. 

[No  paragi-aphs  in  this  vol.  of  tlie  Digest.] 

(d)  Derelicts. 

[No  iiaragraphs  in  this  vol.  of  tlie  Digest.] 

(e)  Generally. 

[No  paragraphs  in  this  \  ol.  of  the  Digest.] 

(f)  Life  Salvage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(g)  Practice. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Towage. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI il.  TOWAGE  CONTRACTS. 

48.  Consfrucf'ion  of  Cuntract — LiahlUty  for 
Loxx  Cai/Kcd  hi/  Serrani's  Negl'ujenct — "  Finding 
all  Items  of  Transportation  " — '■^  All  Tran-^portinij 
to  be  at  Owners'  Iiisk."~\ — The  defendants  umler- 
took  to  carry  out  certain  repairs  to  the  i)laintiffs' 
vessel,  and,  for  that  purpose,  to"  transport  vessel 
from  berth  to  dry  dock,  finding  all  tugs,  pilots, 
watermen  and  boats,  sufficient  hands  for 
managing  ship  .  .  .  and  all  items  of  transporta- 
tion to  loading  berth."  In  the  margin  of  the 
accepted  tender  were  jirinted  the  words,  "  All 
trans[(orting  to  be  at  owners'  risk." 

During  the  transportation  the  vessel  got 
adrift  from  the  only  tug,  and  sustained  damage, 
owing  to  the  i)arting  of  an  alleged  defective  io[)e 
belonging  to  the  ves.sel,  and  to  the  delay  caused 
by  the  eye  of  a  wire  hawser,  also  belonging  to 
her,  not  fitting  the  towing  hook. 

Held — that  the  defendants  were  liable,  for, 
after  undertaking  to  find  "  all  items  of  trans- 
portation," they  had  omitted  to  ascertain  that 
the  necessary  items,  to  whomsoever  belonging, 
were  efficient  for  the  i)urpose,  and,  owing  to  this 
neglect  on  their  part,  two  tugs  were,  in  the 
{>articular  case,  required  for  the  safe  handling 
of  the  vessel. 

The    marginal     note     only     [irotected    them 


against  risks   incidental   to  navigation,  provided 
they  exerci.seil  reasonable  care  in  carrying  out 
the  transi)ortation. 
The  Fokkaushike,  [I90H]  1*.  339  :  78  L.J.  l\ 

[44  ;    99    L.  T.    587  ;     11    Asp.    M.  C.    ir>8— 

Deane,  J. 

XIV.  PILOTAGE. 

(a)  Authority  of  Pilot. 

(No  punigriiiilis  in  lliis  vol.  (jl  th.-  Digest.] 

(b)  Defence  of  Compulsory  Pilotage. 

49.  Collisinn  Action — I'ractirea.s  to  Kridenceof 
Pilot.] — Per  Deane,  J. — In  collision  cases  where 
the  defence  of  compulsory  pilotage  i.s  set  up, 
the  pilot  should  have  the  opportunity  of  giving 
evidence  although  neither  party  calls  him. 

The  Cardiff,  [19091  P.  183  ;  78  L.  J.  P.  110  ; 
[25  T.  L.  R.  387— Deane,  J. 

(c)  Exempted  Ships. 

See  DEPENDENCIK.S.  Xo.   19. 

(d)  Limits  of  Compulsory  Pilotage. 

[Nj  paragraphs  in  this  \ol.  of  the  Digest.] 

(e)  Miscellaneous. 

50.  Damage  to  Jetty — Negligence — Inerituhle 
Accident.] — The  owners  of  a  jetty  sued  the 
owners  of  a  steamship  to  recover  the  amount  of 
damage  sustained  by  reason  of  the  steamship 
running  into  the  jetty.  The  defendants  denied 
negligence,  and  in  the  alternative  pleadetl  com- 
pulsory pilotage.  The  steamship  was  drawing 
15  feet  4  inches,  and  when  she  came  into  the 
harbour  she  had  only  2  feet  of  water  under  her, 
a  fact  that  was  not  known  to  any  one,  as  the 
tide  was  a  foot  lower  on  that  day  than,  accord- 
ing to  the  tide-table,  it  should  have  been.  There 
was  a  two-knot  current  and  a  strong  wind  coming 
against  the  vessel.  The  steamshij)  had  stopped 
her  engines  and  was  coming  on  with  her  own 
impetus.  She  then  felt  the  full  force  of  the 
current  and  witid,  with  the  result  that,  dis- 
regarding her  i)ort  helm,  she  made  a  sheer  bodily 
to  port.  The  pilot  gave  the  order  full  speed 
astern,  and  repeated  it  as  an  emergency  order, 
and  it  was  obeyed  as  promptly  as  it  should  have 
been.  The  steamship,  which  was  of  a  normal 
type,  was  equijiped  with  old-fashioned  engines, 
and  it  would  take  her  twenty  to  twenty-five 
seconds  to  carry  out  the  order,  and  before  she 
could  gather  sternway  she  struck  and  damaged 
the  jetty. 

Held — that  the  owners  of  the  steauishiji  had 
not  been  guilty  of  negligence  ;  that  the  damage 
occurred  through  an  inevitable  accident,  solely 
due  to  the  extraordinary  conditions  prevailing 
at  the  time  at  the  spot,  and  that  the  defendants 
were  consequently  not  liable. 

The  Boucau.  [1909]   P.  163;  78  L.  J.  P.  87  ; 
[100  L.  T.  617  ;  25  T.  L.  K.  265  ;  11  Asp.  M.  C. 

240— Deane,  J. 

XV.  HAEBOURS   AND   DOCKS. 

See  also  Highways,  No,  4. 

(a,)  Authority  of  Harbour  Master. 

[No  iiaravruphs  in  this  mjI.  oitli--  Hi-i-st.] 
19—2 
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XV.  Harbours  and  Bocks — Conthiued. 
(Jo)  Dues. 

51.  Kvemjjtion  —  LUjhtcr  Entcriiuj  Dock  to 
Unload  into  S/iip — Lighter  Learhifi  Dork  icith- 
ont  Uuloddlng  —  Wed  India  Docks  Act,  1831 
(1  &  2  Will.  \,  e.  Iii.),.sx7(i,83— ",S/t/>((/-  Vessel 
Lying  Therein  " — Lighter  Entering  Dock  before 
Ship — "  Bona  fide  Engaged  in  so  Discharging  " 
— Barge  Xot  Leaving  by  Xext  Available  Tide — 
Mate  for  Lying  in  Dock — Sunday — London  and 
St.  Katharine  Docks  Act,  186i  (27  &  28  Vict. 
c.  clxxviii.),  ss.  132,  133,  136 — East  and  West 
India  Dock  Coiupamfs  Extension  Act,  1882 
(-15  &  46  Vict.  c.  xc),  .■?.  25  ;  Sched.,  Part  /.— 
London  and  St.  Katharine  and  East  and  M^est 
India  Docks  Act,  1888  (51  &  52  Vict.  e.  cxliii.), 
s.  57.] — By  sect.  83  of  the  West  India  Docks  Act, 
1831,  lighters  entering  into  a  dock  to  discharge 
or  receive  goods  to  or  ft-oni  on  board  of  any  shij) 
or  vessel  lying  therein  shall  be  exempt  from  pay- 
ment of  rates  so  long  as  such  lighter  shall  be 
bona  fide  engaged  in  discharging  or  receiving 
such  goods. 

A  lighter  entered  one  of  the  docks  for  the 
purpose  of  discharging  her  cargo  into  a  vessel 
lying  therein,  but  was  unable  to  do  so  because 
the  vessel  was  already  full,  and  the  lighter  there- 
upon left  the  dock  without  discharging  any  part 
of  her  cargo. 

Held  by  Lord  Loreburn,  L.  C,  Lord  Mac- 
naghten.  Lord  Robertson,  and  Lord  Collins  (Lord 
Ashbourne  and  Lord  Atkinson  dissenting) — that , 
as  the  lighter  had  not  discharged  any  part  of  her 
cargo,  she  was  not  exempt  from  payment  of  rates. 

Decision  of  C.  A.  ([1908]  1  K.  B.  786;  97 
L.  T.  357  ;  23  T.  L.  R.  590  ;  10  Asp.  M.  C.  512) 
reversed. 

Section  136  of  the  London  and  St.  Katharine 
Docks  Act,  1864,  provides  that  "  All  lighters  and 
craft  entering  into  the  docks  ...  to  discharge 
or  receive  ballast  or  goods  to  or  from  on  board  of 
any  ship  or  vessel  lying  therein  shall  be  exempt 
from  the  payment  of  any  rates  so  long  as  the 
lighter  or  craft  is  bond  fide  engaged  in  so  dis- 
charging or  receiving  the  ballast  or  goods." 

A  lighter  finished  discharging  into  a  ship  in  a 
dock  on  the  afternoon  of  Saturday,  and  the  next 
high  tide  was  at  midnight.  The  ship  left  the 
dock  by  that  tide,  but  the  lighter  remained  in 
the  dock  until  1  a.m.  on  Monday.  The  dock 
company  claimed  (Jd.  per  ton  on  the  lighter's 
tonnage  umler  a  rate  which  provided  that 
lighters,  having  discharged  or  received  goods  to 
or  from  a  ship  and  remaining  in  dock  beyond  the 
first  available  tide,  should  pay  6^/.  per  ton 
register  per  week. 

Held — that  when  the  lighter  stayed  on  in  the 
dock  after  midnight  of  the  Saturday  she  ceased 
to  be  ''bond  fide  engaged  in  discharging,"  and 
was  not  exempt  from  the  rate. 

A  lighter  entered  a  dock  for  the  purpose  of 
discharging  into  a  ship  which  was  then  lying  in 
the  dock.  The  ship  was  unable  to  take  the 
cargo  owing  to  want  of  cargo  space.  The  lighter 
then  discharged  into  a  ship  which  came  into  the 
dock  after  the  lighter. 

Held — that  the  lighter  was  not  exempt  from 
rates,  as  it  was  a  condition  of  exemption   that 


the  ship  into  which  the  barge  discharged  should 
belying  in  the  dock  at  the  time  when  the  lighter 
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entered. 

Decision  of  C.  A.  ([1908]  2  K.  B.  175  ;  9 
674;  23  T.  L.  R.  765;  10  Asp.  M.  C 
reversed. 

London  and  India    Docks   Co.  r.  Thames 
[Steam  Tug  and  Lighterage  Co.    The 
Same  r.  McDougall  and  Bonthron,  Ld. 
The   Same    v.  Page,  Son  and   East,  Ld 
[1909]  A.   C.  15,  25  :  78  L.  J.  K.  B.  90,  157  ; 
99  L.  T.  590  ;  24  T.  L.  R.  834  ;  52  Sol.  Jo.  713  ; 
14  Com.  Cas.  32,  71  ;  11  Asp.  M.  C.  162— H.  L. 
52.  Pier — Comtructed   Ostensibly  under   Pro- 
visional Order— Order  in  fact  not  Complied  with 
— Public   Nuisance — Passenger   Hates — Tonnaqe 
Bates  for  Vessels  "  Mooritig  "  at  the  Pier — Be- 
covery  of  Bates  Paid  under   Protest— Bight  of 
Owners  of  Pier  to  Exclude   Vessels— The  Har- 
bours, Docks,  and  Piers  Clauses  Act,  1847  (10  & 
1 1  Vict.  c.  27),  ss.  25, 33,  il—The  General  Pier  and 
Harbour  Act,  1861  (24  &  25  Vict.  <:'.45),  .w.3, 15, 16.] 
—By  a  Provisional  Order,  confirmed  by  a  special 
Act  of  Parliament,  a  company  were  authorised  to 
construct  within  certain  limits  a  pier  extending 
some  500  yards  from  above  high-water  mark  into 
the  sea,  with  power,  upon  the  certificate  of  the 
Board  of  Trade  that  all  necessary  consents  required 
on  the  part  of  the  Board  of  Trade  under  the  Order 
or  otherwise  had  been  given,  to  levy  certain  rates 
for   passengers   using   the   pier  and   for   vessels 
"mooring"   within   the   limits.      The   pier  was 
constructed   partly  within  and   partly  without 
the   prescribed  limits,  and  the  certificate  of  the 
Board  of  Trade  was  not  obtained.     The  company 
went  into  liquidation,  and  in  1899  H.  became  the 
purchaser  of  the  pier. 

For  some  years  prior  to  July,  1907,  the  plain- 
tiffs ran  excursion  steamers  to  the  pier,  and  paid 
the  rates  which  H.  demanded.  In  June,  1907, 
H.  leased  the  pier  to  the  defendant  company, 
who  declined  to  allow  the  plaintiflfs'  steamers  to 
call  at  the  pier  except  on  payment  of  a  fixed  sum 
for  the  season  for  passengers,  and  also  for  the 
"mooring"  rates  specified  in  the  order.  The 
plaintiffs  claimed  an  injunction  to  restrain  the 
defendants  from  excluding  their  ships  and  pas- 
sengers from  using  the  pier,  and  repayment  of 
the  rates  paid  under  protest  since  July  1st, 
1907. 

Held — (1)  that  the  pier,  being  unauthorised, 
was  a  nuisance,  and  that  no  statutory  rights 
arose  in  favour  of  the  plaintiffs  or  defendants  ; 

(2)  that  as  the  pier  was  the  defendants'  property 
they  could  exclude  the  plaintiffs  from  using  it; 

(3)  that  the  rates  paid  under  protest  could  not 
be  recovered,  because  the  plaintiffs  had  received 
the  consideration  for  such  payment ;  and  (4) 
that  the  plaintiffs'  steamers,  when  alongside  and 
made  fast  to  the  pier  for  the  purpose  of  embark- 
ing and  disembarking  passengers,  were  not 
"  moored  "  within  the  meaning  of  the  Order. 

Decision  of  Neville,  J.  (  [1908]  2  Ch.  460  ;  77 
L.  J.  Ch.  658  ;  72  J.  P.  385  ;  24  T.  L.  R.  712) 
affirmed. 

Liverpool  and   North   Wales   Steamship 

[Co.,  Ld.    r.    Mersey   Trading    Co.,    Ld., 

[1909]    1   Ch.  209  ;  78  L.  J.  Ch.  17  ;  73  J.  P. 

19  ;  99  L.  T.  863     25  T.  L.  R.  89— C.  A. 
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XV.  Harbours  and  Docks — ('ontlnned. 

(c)  Liability  of  Harbour  Authority. 

[No  Jiaragraiilis  in  tliis  vul.  dIIIio  |)i;;i'st.] 

(d)  Liability  of  Wharf  Owner. 

[Xo  pani-rriplis  in  this  vol.  cftho  lii-.wt.] 

(e)  Miscellaneous. 

[Xo  i)ara,L;iaiilis  in  tliis  vol.  of  tin'  l>i;;i'sl.l 

XVI.  MISCELLANEOUS  SHIPPING  REGU- 
LATIONS. 

53.  Prnrisiii/i  of  Lifehelt.'i — One  Lifebelt  for 
each  Pevxon  on  Hoard — Ufe  Snrini)  Applianrex 
J?n/e.i,  Dirixion  I),  Chhsx'A — Merchfint  Shipping 
Art,  189-1  (.57  &  r)S  Vict.r.  (iO),  xx.  427,  428,  430.] 
— The  rules  made  by  the  Board  of  Trade  under 
s.  427  of  the  Merchant  Shipping  Act,  1894,  pro- 
vide that  steamships  not  certified  to  carry 
passengers  and  employed  solely  in  the  coasting 
trade  shall  carry  lifebelts  so  that  there  may  be 
one  lifebelt  for  "  each  person  on  board  the 
ship." 

The  respondent,  the  master  of  the  British 
steamship  S.,  was  summoned  for  non-compliance 
with  the  above  rule.  The  S.  was  engaged  in  the 
coasting  trade  and  was  not  certified  to  carry 
passengers.  Having  on  board  thirty-four 
persons,  being  her  crew  of  seven  men,  and 
twenty-seven  other  persons,  and  having  only 
seven  lifebelts  on  board,  the  S.  proceeded  from 
the  port  of  King's  Lynn  to  the  Lynn  Roads, 
where  the  H.  was  waiting  to  be  lightened.  The 
H.  was  lying  within  the  limits  of  the  port  of 
King's  Lynn  at  the  mouth  of  the  River  Oiisc  and 
about  twelve  miles  from  the  pier  from  which  the 
8.  started. 

Held — that  the  respondent  had  committed 
the  offence  charged,  as  the  words  '■  each  person 
on  board  the  ship  "  were  not  confined  to  the 
crew  and  to  passengers  carried  under  an  obliga- 
tion, but  included  all  persons  on  board,  and  the 
8.  was  proceeding  on  a  voyage  or  excursion 
within  the  meaning  of  s.  430  (1)  (a)  of  the 
Merchant  Shipping  Act,  1894. 

Gknochio  r.  Steward,  100  L.  T.  52o ;  73  J.  P. 
[1.58  ;  11  Asp.  M.  C.  226— Div.  Ct. 


SHOP  HOURS  REGULA- 
TIONS. 

See     Local     Government  ;      Public 
Health. 


SHOWS. 

See  Theatres. 

SLANDER. 

See  Libel  and  Slander. 


SLANDER  OF  TITLE. 

Sec  Touts. 


SLAUGHTER-HOUSE. 

Sec  ruiiLic   iIi;.\i,Tii. 

SMALL  DWELLINGS. 

iS<v!  Local  tiovKKXMKNT. 


SMALL   HOLDINGS   AND 
ALLOTMENTS 

1.  Order  Made  h  11  Cviintij  Council  for  Acqnixl- 
tioHof  Land — Confirnuitlon  hij  Hoard  of  Agrieul- 
tvre  and  Fix/ierlex — Power  of  Court  to  Itevleio 
Order — Small  lloldlnqa  and  Allotments  Act, 
1908  (8  Edw.  7,  e.  3(;),  sx.  39,  41.]— An  order 
made  by  a  county  council  under  sect.  39  of  the 
Small  Holdings  and  Allotments  Act,  1908,  for 
the  acquisition  of  land  for  the  purposes  of  the 
Act  is,  when  confirmed  by  the  Board  of  Agricul- 
ture and  Fisheries,  final,  and  is  not  subject  to 
review  by  the  Court  of  King's  Bench. 

Ex  parte  Ringer,  73  J.  P.  436  ;  2.5  T.  L.  R. 
[718;    .53  Sol.    Jo.   745;    7  L.  G.  R.   1041  — 

Div.  Ct. 


SMUGGLING. 

See  Revenue. 


SOCIETIES. 


See  Clubs  ;  Friendly 
Industrial  and 
Societies. 
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Provident 


SOLICITORS. 

1.  In  General   .... 

[Xo  iiaraj;ra|ili.s  in  this  vol.  of  tlie  Digest.] 

II.  Authority     .... 

[Xo  parajiraplis  in  this  vol.  of  the  l)ij;est.) 

III.  Certificate  .... 

I  No  paragraplis  in  this  vol.  of  th<>  Digest] 

IV.  Confidential  Relation 

A'.  Costs. 

(fO  Gener;d   .... 
(//)   I?ills  of  Costs   . 
(^r)  Charging  Orders 
(No  paragraphs  in  this  vol.  of  the  Digest.] 
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Solicitors —  Continued. 

V.  Costs — Continued.  col. 

(d)  Taxation  .         .         .         .589 

(e)  Solicitors'  Remuneration  Act, 

1881     .         .         .         .         .591 

VI.  Covenant     in     Restraint     op 

Tkade 592 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 

YIl.  Liability 592 

[No  paragraphs  in  this  vol.  of  tliB  Digest.] 

VIII.  Lien 592 

IX.  Misconduct 592 

X.  Practice 592 

XI.  {Solicitor  Trustee       .        .        .  592 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Undertakings       ....  592 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

XIII.  Unqualified  Persons.        .        .  593 

See  aUo  Poor  Law,  No.  6  ;    Practice  ; 

Trusts,  No.  8. 

I.  IN  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  AUTHORITY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  CERTIFICATE. 

[No  iiaragraplis  in  this  vol.  of  the  Digest.] 

IV.  CONFIDENTIAL  RELATION. 

1,  Law  Agent — Hargain.s  hetireen  Law  Agent 
and  Client  nut  Belafing  toOrdinanj  Laic  livsiness 
— Building  Speculations — Fair  iwst  of  Bargains.^ 
— The  relationship  of  law  agent  and  client  does 
not  cease  when  the  business  transaction  between 
them  ceases  to  be  ordinary  law  business.  Con- 
tracts, therefore,  of  any  sort — e.g.,  a  building 
speculation — between  a  law  agent  and  his  client 
are  to  be  regarded  with  the  strictest  scrutiny. 

Aitken  r.  Campbell's  Trustees,  [1909]  S.  C. 
[1217  ;  4«  Sc.  I-.  R.  830— Ct.  of  Sess. 

V.  COSTS. 

See  also  PRACTICE,  XXIII. 
(a)  General. 

2,  Solicitor  and  Client — Verhal  Agreement  hy 
Plaintiff  to  Pay  no  Costs  to  Solicitor — Bight  of 
Sticces.'ifnl  Plaintiff'  to  Costs  from  Defendant — 
Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict. 
c.  28),  ss.  4,  5.] — A  client  who  has  made  a  verbal 
arrangement  with  his  solicitor  not  to  pay  the 
latter  any  costs  of  an  action  which  the  solicitor  is 
conducting  on  his  behalf  is  preclutled  by  the 
provision  of  sect.  5  of  the  Attorneys  and  Solici- 
tors Remuneration  Act,  1870,  from  recovering 
any  costs  from  theother  side,  although  successful 
in  the  action. 

GUNDRY  r.  SAINSBURY,  [1909]  W.  N.  213  ;  101 
[L.  T.  085  ;  20  T.  L.  R.  42  ;    54  Sol.  Jo.  33— 

Div.  Ct. 

3,  Compromi.te  of  Action  without  Intervention 
of  /Solicitor. '\ — The  plaintiff  brought  an  action  to 


recover  £400,  the  balance  due  under  a  building 
contract.  Shortly  before  the  action  was  expected 
to  be  in  the  paper  for  trial  by  an  official  referee, 
the  plaintiff  and  the  defendant  had  an  interview, 
the  only  other  jterson  present  being  the  defen- 
dant's secretary,  at  which,  in  spite  of  a  written 
protest  on  the  part  of  the  plaintiff's  solicitor, 
they  settled  the  action  on  certain  terms,  includ- 
ing the  payment  by  the  defendant  to  the  plaintiff 
of  £200  in  discharge  of  all  claims  including  costs. 
The  defendant  gave  the  plaintiff  a  crossed  cheque 
to  order  for  £180  drawn  on  a  country  bank,  and 
the  plaintiff,  who  was  an  undischarged  bankrupt, 
immediately  endorsed  it  to  one  of  his  sons.  On 
liearing  of  this  the  plaintiff's  solicitor  requested 
the  defendant  to  stop  payment  of  the  cheque, 
but  the  defendant  refused  to  do  so.  Thereupon, 
on  an  application  by  the  plaintiff's  solicitor,  the 
oflicial  referee  made  an  order  that  the  defen- 
dant should  pay  the  plaintiff's  solicitor  his  costs 
on  the  ground  that  the  plaintiff  and  defendant 
had  settled  the  action  behind  the  back  of  the 
plaintiff's  solicitor,  knowing  and  intending  that 
the  settlement  would  have  the  effect  of  depriving 
the  solicitor  of  his  costs. 

Held — that  there  was  no  evidence  from  which 
it  could  be  inferred  that  the  defendant  intended 
the  plaintiff's  solicitor  to  lose  his  costs. 

Reynolds  r.  Reynolds,  20  T.  L.  R.  104— C.  A. 

(b)  Bills  of  Costs. 

4.  Country  Solicitor — London  Agent  —  Prac- 
tice—  Order  of  Course  —  Solicitors  Act,  1843 
(6  &  7  Vict.  c.  73),  s.  SI— Attorneys  and  Solici- 
tors Act,  1870  (33  &  34  Vict.  c.  28),  ss.  3,  17.]— 
An  order  directing  a  London  agent  to  deliver  a 
bill  of  costs  to  his  country  client  will  not  be 
discharged  on  the  ground  that  it  is  contrary  to 
the  practice  of  the  Chancery  Division  to  grant  a 
country  client  such  an  order  on  a  petition  of 
course. 

Smith  V.  Dimes  ((1849)  4  Exch.  Rep.  32) 
followed. 

In  re  Wilde,  [1909]  W.  N.  230  ;   svh  nom.  In 
[re  A  Solicitor,  54  Sol.  Jo.  67 — Neville,  J. 

5.  Ta.ration  After  Payment — Special  Circum- 
■itaiwes  —  ^' Dishur.<ie>ne7ds'"  — j\ot  Discharged 
When  Bill  Del icered— Solicitors  Act,  1843  (0  '&  7 
Vict.  c.  73),  s.  il—B.S.C,  Ord.  lxv.,  27,  *«*- 
7-ule  29a  of  1909.]— On  October  12th,  1907,sohci- 
tors  delivered  to  their  clients  bills  of  costs  which 
included  items  charged  as  "disbursements"  for 
counsel's  fees  and  a  printer's  bill.  These  had 
not  been  paid  at  the  time  of  the  delivery  of  the 
bills,  but  were  discharged  before  payment  on 
June  22nd,  1908,  of  the  balance  of  the  bills  of 
costs.  On  December  16th  the  clients  issued  a 
summons  to  tax. 

Held — that  the  charge  by  itself  for  "  disburse- 
ments "  which  had  not  been  paid  at  the  date  of 
the  delivery  of  the  bills  was  not,  upon  the  facts 
of  the  case,  a  special  circumstance  justifying  an 
order  for  taxation  after  payment  of  the  bills. 

In  re  Massey,  [1909]W.  N.  211  ;101L.T.517; 
[20  T.  L.  R.  68  ;  54  Sol.  Jo.  50— Joyce,  J. 
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V.  Costs — Coiitinufd. 

(c)  Charging  Orders. 
(No  paragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Taxation. 

See  also  No.  o,  mipra. 

6.  Common  Order  to  Tax — Si'bmisifion  to  Pay 
Amount  Certified  —  Statute-harred  Items — I'n- 
conditional  Order — Solicitors  Act,  1843  (6  A:  7 
Vict.  c.  73),  .V.  37.] — A  solicitor  delivered  a  bill 
of  costs  to  an  urban  district  council,  for  whom 
he  had  acted  as  clerk.  AVithin  one  month  the 
council  took  out  a  summons  under  the  Solicitors 
Act,  1843,  sect.  37,  asking  that  the  bill  of  costs 
mipjht  be  taxed,  but  on  the  footing  that  statute- 
barred  items  should  be  disallowed. 

Held — that  where  a  client  applies  for  taxa- 
tion within  one  month  after  delivery  of  a  bill  of 
costs,  and  does  not  claim  delivery  up  of  papers, 
no  submission  to  pay  ought  to  be  inserted  in  the 
order  for  taxation  ;  but  that  where  a  submission 
to  pay  is  required,  the  submission  should  be  to 
pay  only  what  is  certified  as  payable,  by  which 
is  meant  recoverable  having  regard  to,  inter 
alia,  the  Statute  of  Limitations,  and  the  order 
should  direct  the  taxing  Master  to  certify  where 
necessary  what  is  due,  as  distinct  trom  payable, 
with  a  view  to  ascertain  the  amount  for  which 
there  is  a  lien. 

Decision  of  Warrington,  J.  ([1909]  1  Ch.  304) 
reversed. 


In  re  Bbockman,  [1909] 
[Ch. 460  ;  100  L.  T. 821 


2  Ch.  170;  78  L.  J. 

;  25  T.  L.  R.  .595  ;  53 

Sol.  Jo.  577— C.  A. 


7.  Light  Railirans  Act.  1896  (59  &  60  Vict. 
c.  48) — Provisional  Order — Parliamentary  or 
Cliancery  Scale  —  Charges  before  Retainer  — 
Dejx'sit  of  Plans.] — The  costs  of  and  connected 
with  the  preparation  and  making  of  a  provisional 
order  under  the  Light  Railways  Act,  1896.  are 
taxed  on  the  Chancery,  and  not  the  Parlia- 
mentary, scale. 

Decision  of  Eve,  J.  ([1909]  W.  N.  149  ;  53  Sol. 
Jo.  617)  affirmed. 

Ix  RE  Peterson,  [1909]  2  Ch.  398  :  lOi  L.  T. 
[480  ;  73  J.  P.  461  ;  53  Sol.  Jo.  735— C.  A. 

8.  Petition  of  Cunrse — Dispute  as  to  Facts — 
Order  Pischarged.'] — A  client  obtained  an  order 
for  taxation  ot"  his  solicitor's  bill  of  costs  by 
presenting  a  petition  of  cour.-e.  It  appeared 
subsequently  that  there  was  a  dispute  as  to  the 
facts  between  him  and  his  solicitor  affecting  his 
right  to  have  the  order. 

Held — that  he  ought  to  have  proceeded  by 
way  of  special  application. 

In  re  C.   (a  Solicitor),  53    Sol.  Jo.  616 — 

[Warrington,  J. 

9.  2\t'o  Solicitor  on  Record — Defendant  Entering 
Appearance  in  Person — Subsequent  Employment 
of  Sdicitor — Xo  Xotice  Filed  at  Central  Office 
— Action  Dismissed.] — A  defendant  in  an  action 
entered  an  appearance  in  person.  In  the 
subsequent  proceedings  a  solicitor  represented 
him    and    was    thereafter    recognised    by    the 


78  L.  J. 
— C.  A. 


plaintiflE's  solicitors  as  acting  on  behalf  of  the 
defendant  for  all  purposes  in  the  action.  The 
action  being  eventually  dismissed  for  want  of 
prosecution,  the  defendant's  solicitor  carried  in 
his  bill  of  costs  for  taxation.  The  taxing  M.aster 
disallowed  the  defendant's  solicitor's  charges  on 
the  ground  that  the  defendant  had  appeared  in 
person,  and  that,  no  notice  of  change  having 
been  tiled  in  the  Central  Office,  no  solicitor  for 
the  defendant  appeared  on  the  record. 

Held — that,  as  the  plaintiffs  had  received 
notice  of  the  appointment  of  the  defendant's 
solicitor,  and  had  recognised  him  as  such,  it 
woukl  be  contrary  to  justice  to  treat  the 
omission  to  put  his  name  on  the  record  as  an 
incurable  irregularity. 

Decision  of  Bucknill,  J.,  reversed. 
Mason  r.  Grigg,  [1909]  2  K.  B.  341  ; 
[K.  B.  819  :  101  L.  T.  21: 

10.  Taxation  after  Payment— Special  Circum- 
stances—Agreement by  Third  Party  to  Pay  a 
Sidicitor's  Costs  Against  his  Client— Jurisdiction 
of  Ma.'^ter  to  Construe  Agreement.]  —  After  a 
solicitors  bill  has  been  paid  taxation  may  be 
ordered  on  the  ground  of  "special  circum- 
stances," and  that  phrase  is  not  confined  to  cases 
where  overcharge,  fraud,  or  excessive  pressure  is 
pioved,  but  includes  any  circumstances  which 
a  Jiidge  in  the  exercise  of  his  discretion  considers 
sufficiently  exceptional  to  justify  taxation. 

In  re  Xorman  ((1886)  16  Q.  B.  D.  673-  55 
L.  J.Q.  B.  202  ;  54  L.  T.  143  :  .34  W.  R.  313— 
C.  A.)  followed. 

Where  a  third  party  ha.s  agreed  to  pay  a  bill 
of  costs  due  to  a  solicitor  from  a  client  the  taxing 
Master  has  jurisdiction  to  construe  the  agreement 
for  purposes  of  the  taxation  ;  therefore  a  dispute 
as  to  its  construction  does  not  prevent  an  order 
being  made  for  taxation. 

Decision  of    C.  A.   ([1908]    1   K.  B.  982;  77 

L.  J.  K.  B.  930  ;  52  SoL  Jo.  684)  affirmed  with 

slight  variation  as  to  the  costs  incurred  in  C.  A. 

In  re  Hirst  and  Capes,  [1908]  A.  C.  416  ;  77 

[L.  J.  K.  B.  938  ;  99  L.  T.  624— H.  L. 

11.  Taxation  more  than  licelre  Months  after 
Delivery  of  Bill  of  Costs — Special  Circum.«ta'nces 
—Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37.] 
— Solicitore  brought  an  action  on  a  bill  of  costs 
delivered  more  than  twelve  months  before.  The 
Master,  on  giving  liberty  to  sign  judgment,  did 
not  order  taxation.  On  appeal,  Phillimore,  J., 
ordered  taxation.  Against  this  order  the  plain- 
tiffs appealed,  on  the  ground  that  there  were  no 
special  circumstances  proved  enabling  the  Court 
or  Judge  to  order  taxation  under  sect.  37  of  the 
Solicitors  Act,  1843.  An  affidavit  of  the  defen- 
dant alleging  overcharges  was  before  the  Judge, 
but  no  affidavit  of  the  plaintiffs.  Before  the 
Court  of  Appeal  an  affidavit  in  answer  to  the 
defendant's  was  produced  by  the  plaintiffs. 

Held — that  the  materials  before  the  Court  of 
Appeal  were  different  from  those  before  the 
Judge,  and  that  there  were  no  special  circum- 
stances giving  ground  for  taxation. 

In  re  Cheesman  ([18911  2  Ch.  289)  dis- 
tinguished. 
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V.  Costs — Continned. 

Decision  of  Phillimore,  J.,  reversed. 
Game  and  Kilner  r.  Linley,  53  Sol.  Jo.  198 

— C.  A. 

12.  Taxation  after  Pay mnit—''  SpecialOircum- 
istancex '" — Beserration  of  Hi (j Jit  to  Tax—Presmre 
—Orercharffes— Solicitors  Act,  18^3  (6  &  7  Vict. 
('.  73),  s.  41.] — The  reservation  of  a  right  to  tax 
on  payment  of  a  bill  of  costs  does  not,  standing 
alone,  amount  in  all  cases  to  a  special  circum- 
stance within  the  meaning  of  sect.  41  of  the 
Solicitors  Act,  1S43  ;  but,  taken  together  with 
other  circumstances,  such  as  overcharges,  it  may 
give  rise  to  a  right  to  tax  after  payment. 

Ix  EE  Tweedie,  Solicitors.  [1909]  W.N.  110  ; 
[.53  Sol.  Jo.  487— Eve,  J. 

13.  Taxation  After  Payment — ''Special  Cir- 
cumstances " — JUistalx  in  Scale  Cliaryes-  -Scale 
Charges  where  Work  not  All  Done — Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  s.  il— Solicitors 
Renntneration  Act,  1881  (44  &  4.5  Vict.  c.  44), 
General  Order,  Sched.  I.,  rr.  3,  6,  and  11.]— A 
solicitor  delivered  a  bill  of  costs  (which  was 
paid)  containing  overcharges  due  to  a  mistake 
as  to  the  proper  scale  charges  and  to  scale  charges 
for  work  which  was  not  all  done. 

Held— that  the  overcharges  in  themselves 
were  sufficient  to  have  the  bill  referred  for 
taxation. 

Ix  RE  G.   (A  Solicitor).   53    Sol.  Jo.  4(39- 

[Neville,  J. 

14.  Three  Counsel —  Co-Defendants —  Expert 
Uridence — Costs  of  Uncalled  Witnesses— E.  S.  C, 
Ord.  Lxv.,  27  (29). 

The  costs  of  three  counsel  will  be  allowed  on 
a  party  and  party  taxation  in  a  case  where  there 
are  special  complications,  even  though  the 
interests  of  the  defendants  separately  repre- 
sented are  identical  and  they  act  in  combination 
in  defending  the  action. 

The  costs  of  expert  witnesses  will  be  allowed 
in  a  proper  case  even  though  they  are  not  called 
at  the  trial. 
Great  Western  Hy.  Co.  r.  Carpalla  United 

[China  Clay  Co.  (No.  2),  [1909]  2  Ch.  471  : 
101  L.  T.  383  ;  53  Sol.  Jo.  699— Eve,  J. 

(e)  Solicitors'  Remuneration  Act,  1881. 

15.  Special  Aqreemcnt—Cash  Account — Solici- 
tors' Remuneration  Act,  1881  (44  &  45  Vict.  c.  44), 
s.  8,  sub-ss.  1,  4.] — On  a  common  order  to  tax  a 
solicitor's  bills  of  costs  the  taxing  Master  has  no 
jurisdiction  to  include  in  such  taxation  an  item 
in  an  account  headed  "  Cash  Account,"  repre- 
senting work  done  under  a  special   agreement. 

Decision  of  Warrington,  J..  (53  Sol.  Jo.  598) 
reversed. 

In  re  T.  &  C.  (Solicitors),  loi  I..  T.  144  ;  .53 
[,Sol.  Jo.  672— C.  A. 

16.  Scale  Fee— ''  Prepn riny,  Scttliny,  and  Coni- 
jileting  Lease  and  ConnterparC" — Part  only  oj 

Work  Done  by  Solicitor— Delivery  of  Bill  One 
MoTtth     before     Action  —  Solicitors    Act,    1843 


(6  &  7  Vict.  c.  73),  s.  37 — Solicitors'  Remunera- 
tion Order,  1882,  Sched.  I.,  Part  I  J.]  —  A 
solicitor  who  has  done  part  only  of  the  work 
entitling  hira  to  the  scale  fee  under  Part  II.  of 
Sched.  I.  of  the  Solicitors'  Remuneration  Order, 
1882,  must  deliver  a  bill  a  month  before  bring- 
ing an  action  for  his  costs,  particularising  the 
items  of  work  and  disbursements,  pursuant  to 
sect.  37  of  the  Solicitors  Act,  1843. 
Lomas  v.  Joseph,  53  Sol.  Jo.  271 — Div.  Ct. 

VI.  COVENANT  IN  RESTKAINT  OF  TRADE. 

(No  |i,'nvi;,'raiihs  in  tliis  vol.  of  the  Digest.] 

VII.  LIABILITY. 

[No  iiaiagiaplis  in  this  vol.  of  the  Digest.] 

VIII.  LIEN. 

17.  Company  being  Wound  vp — Liquidator — 
Documents  in  Solicitor  s  Hands  and  Subject  to 
Lien  before  Date  of  Winding-uj>  Order.] — ^A 
solicitor  was  conducting  an  action  for  a  company 
against  three  of  its  directors  for  a  declaration 
that  they  had  acted  since  becoming  unqualified 
and  for  penalties  and  an  injunction.  Whilst  the 
action  was  in  progress  a  winding-up  order  was 
made.  The  liquidator  continued  the  action,  but 
eventually  changed  his  solicitor. 

Held — that  the  old  solicitor  had  a  lien  against 
the   liquidator  for  his  unpaiil  costs  upon  those 
documents  in  the  action  which  were  in  his  hands 
at  the  date  of  the  winding-up  order. 
In  re  Rapid  Road  Transit  Co.,  [1909]  1  Ch. 

[96  ;  78  L.  J.  Ch.  132  :  99  J..  T.  774  ;  53  Sol. 
Jo.  83— Neville,  J. 

IX.  MISCONDUCT. 

See  aho  Bankruptcy,  No.  7. 

18.  Payment  of  Counsel's  Fees — Resort  to  Court 
by  Counsel  JSoi  Encouraged.^ — The  idea  that 
counsel  should  resort  to  the  disciplinary 
machinery  of  the  Court  in  order  to  get  their 
fees  from  solicitors  is  not  to  be  encouraged. 
Where  a  solicitor  had  in  fact  paid  the  fees  in 
full  after  the  proceedings  had  begun,  he  was, 
nevertheless,  ordered  to  pay  the  costs  of  the  pro- 
ceedings before  the  Law  Society  and  of  the 
motion  before  the  Court. 

In  re  a    Solicitor,  Ex   Parte   The   Law 
rSociETY,  Times,  January  28th,  1909— Div.  Ct. 

19.  Secret  Commissimi — Prevention  of  Corrup- 
tion Act,  1906  (6  Edw.  7,  e.  34).]— Observations 
by  Lord  Alverstone,  C.J.,  as  to  solicitors  taking 
secret  commissions. 

In  re  a  Solicitor,  Ex  Parte   Thk    Law 
[  Society,  26  T.  L.  R.  22— Div.  Ct. 

X.  PRACTICE. 

See  Executors,  No.  16. 

XT.  SOLICITOR    TRUSTEE. 


[No  1  orajji.Tii' 


Uiis  vol.  olthe  li;;?!'!. 


XII.  UNDERTAKINGS. 

|No  paragraphs  in  this  vol.  of  the  Dieest.l 
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XIII.  UNQUALIFIED  PERSONS. 

20.  Solicitor  Knowliiijly  Frnuittimj  rnqudlijicd 
Personfo  Uxi'  Iiix  Name — Di'ttial  i\f  Knouhdgc  hij 
Solicitor — Inference  liaxcil  on  Suspicion — Dis- 
cretion (IS  to  Strihiiiij  off  lloll~-Sii.t])ension — 
Solicitors  Act,  1843  (tJ  &  7  Vj^.f.  ,■.  73),  .v.  H2.]— 
Where  a  solicitor  knowingly  permits  an  uncjirili- 
ficd  person  to  use  his  name  contrary  to  sect.  32 
of  the  Solicitors  Act,  1S43,  the  Court  has  no 
discretion  to  inflict  a  less  punishment  on  the 
solicitor  than  that  of  striking  him  off  tlic  roll. 
So  held  by  the  Divisional  Court,  following  J{e 
Kelhi,  [18!»r)]  1  Q.  B.  180.  But  where  on  appeal 
the  solicitor  denies  that  he  in  fact  knew  what 
was  being  done  by  the  unqualified  ])erson,  the 
inference  to  be  drawn  from  ihe  solicitor's  con- 
duct to  the  contrary  gives  the  Court  a  discretion, 
as,  the  proceedings  against  the  solicitor  being  c.f 
a  y«a.v/-criminal  character,  such  a  charge  can- 
not be  held  to  be  established  on  suspicion  or 
supposition,  and  the  Court  in  that  case  has  dis- 
cretion to  punish  the  offence  by  sus})ension. 

In  re  Two  Solicitors  and  an  Unqualified 

[Person,    Ex    parte  The   Incorporated 

Law  Society,  53  Sol.  Jo.  342 — C.  A. 
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See  Dependencies  and  Colonies. 
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See    also    CoNTRACT.s 
dencies,  No.  11. 


No.    G  ;    Depen- 


1.  Option  to  Purchase  —  ^'  Pepayment'''  of 
Part  of  the  Purchase  Money  to  he  Secured  hy 
Jfortyaye—Kot  an  Ayreeiiient  for  a  Loan.'] — An 
agreement  giving  an  option  to  purchase  property, 
part  of  the  purchase  money  to  be  paid  at  the 
time  of  purchase  and  the  "repayment"  of  the 
balance  to  be  secured  by  mortgage,  is  not  in  any 
true  sense  a  contract  to  lend  and  boriow  money 
such  that  specific  performance  of  it  will  not  be 
granted. 

Staekey  v.    Barton,  [1909]    1    Ch.  284  ;   78 
[L.  J.  Ch.  129  ;  100  L.  T.  42— Parker,  J. 

2.  Sale  if  Timber — Contract  Xot  Under  Seal 
—  IVant  of  JMiitnality  —  Irrerocalile  Licence  to 
Enter  U ponLa  nd — Leyal  and  Kqvifahle  Intn-ests.'] 
— By  virtue  of  a  contract  of  sale  of  timber  not 
under  seal,  the  plaintiffs  had  tlie  right  to  enter 
upon  the  lands  of  the  defen<lant,  fell  timber 
thereon,  and  remove  it.  The  defemlant  repudi- 
ated the  contract  while  it  was  being  carried  out, 
and  forcibly  ousted  the  i)laintiffs  from  the  lands. 

In  an  action  brought  by  the  plaintiflFs  ag.iinst 
the  defendant  th(>  Court  may  grant  an  injinictiou 
restraining  the  defendant  from  i)reventing  the 
due  execution  of  t  lie  contract,  as  well  as  damages. 
Such  relief  is  not  by  way  of  s|ieci fie  performance 
in  the  sense  of  compelling  the  vendor  to  do  any- 
thing. 


Erjuity  may  restrain  a  vendor  from  revoking 
the  licence  to  enter  conferred  by  such  a  contract, 
though  it  migiit  be  unable  to  compel  the  pur- 
chaser to  cut  the  timber  if  he  refused  to  df>  so. 

Since  the  Judicature  Acts  it  may  well  be 
doubtetl  whether  the  absence  of  a  deed  in  sucli  a 
case  can  be  relied  on  in  anv  Court. 

Sect.  52  of  the  Sale  r)f  Coods  Act,  1893,  seems 
to  confer  on  the  Court  a  statutory  power  of 
enforcing  at  the  instance  of  a  purchaser  specific 
perfornumce  of  a  contract  for  the  sale  of  ascer- 
tained goiKls,  whether  or  not  the  property  has 
passed  by  the  contract. 

Qucrre,  whether  a  contract  for  the  sale  of 
tindier  to  be  cut  bj^  the  purchaser  does  not  confer 
an  interest  at  law  of  such  a  nature  as  to  make 
the  licence  to  enter«/>  initio  an  irrevocable  licence. 
James  Jones  &  Sons,  Ld.  *■.  Earl  of  Tanker- 

[VILLE,  [19(19]  2  Ch.  440  ;  78  L.  J.  Ch.  674  ; 
JOl  L.  T.  202  ;  25  T.  L.  R.  714  — Parker,  J. 

3.  Verbal  Agreement  to  Malie  Prorision  by  Will 
—  I'ayueness.]  —  An  agreement  to  make  ample 
provision  for  a  person  by  will  is  trx)  vague  to  be 
enforced. 


Macphail   r.   Torrance,  25  T.  L. 


II.  810- 
Joyce,  J. 


SPIRITS. 


See  Food  and   Drugs;    Intoxicating 
Liquors  ;  Revenue. 


SPORT   AND  SPORTING. 

See  Game. 


STAMPS 
DUTIES. 

See  Revenue. 


AND      STAMP 


COl,. 
.  594 

.  595 


STATUTES. 

I.  Construction 

II.  Retrospective  Operation 

Sec  also  Companies,  No.  12. 
I.  CONSTRUCTION. 


1.  Hejrcliou  of  Words  — Inlentloii  of  Lcijislat lire 
—  Criwinal  Appeal  Act.  1907  (7  Kdw.  7'.  e.  23).] 
— The  Court  of  Criminal  .Appeal  may  in  reading 
the  Criminal  Ajijual  Act.  1907.  reject,  trnns|>ose, 
or  even  imply  words,  if  this  be  necessary  to  give 
effect   to   the   intention    and    meaning    of    the 
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I.  Construction — Continued. 

Legislature,  which  is  to  be  ascertained  from  a 

careful  consideration  of  the  entire  statute. 

R.  T.  Ettridge,  [1909]  2  K.  B.  24  ;    78  L.  J. 

[K.  B.  479  ;    100  L.  T.  624  ;   73  J.  P.  253  ;  25 

T.  L.  R.  391  ;  53  8ol.  Jo.  401— C.  C.  A. 

IT.  RETROSPECTIVE  OPERATION. 

2.  Trade  Union — Action  Aqaijhtt — Commenced 
in  V^Oo  — Trade  Bisputes  Act,  1906  (6  Edw.  7, 
c.  47),  s.  4  —  Retronpective  Application.^  — It  is 
not  reasonable  to  suppose  that,  where  rights 
have  accrued  and  become  vested,  the  Legis- 
lature, which  deals  with  futurity,  interferes 
with  such  vested  rights  unless  the  intention  to  do 
so  is  expressed  in  clear  terms. 

Where  a  writ  was  issued  against  a  trade  union 
in  1905,  the  Trade  Disputes  Act,  1906,  sect.  4, 
affords  no  bar  to  the  action. 

No  intention  to  vary  the  rights  of  the  parties 
to  a  pending  action  is  to  be  found  in  any  part  of 
the  Trade  Disputes  Act,  1906. 

Smithies  r.  National  Association  op  Ope- 

[rative  Plasterers  and  Others,  [1909] 

1  K.  B.  310  ;    78  L.  J.  K.  B.  259  ;    100  L.  T. 

172  ;  25  T.  L.  R.  205— C.  A. 

3.  Prevention  of  Crime  Act,  1908  (8  Edw,  7, 
c.  59),  .w.  10  (1),  19  (2)— Crime  Committed  after 
Passing  and  hefure  Coming  into  Operation  of  the 
Act.^ — The  Prevention  of  Crime  Act,  1908,  was 
passed  on  December  21st,  1908.  By  sect.  19, 
sub-sect.  2.  of  that  Act :  "This  Act  shall  come 
into  operation  on  the  firt-t  day  of  August,  1909." 
A  crime  was  committed  on  July  13th,  1909,  and 
on  October  7th,  1909,  its  perpetrator  was  con- 
victed on  indictment  of  the  crime,  and  of  being 
a  habitual  criminal. 

Held — that  the  words  in  sect.  10,  sub-sect.  1, 
of  the  Act,  "Where  a  person  is  convicted  on 
indictment  of  a  crime  committed  after  the  pass- 
ing of  this  Act,"  etc.,  meant  after  the  actual 
passing  of  the  Act  on  December  21st,  1908,  and 
not  the  date  of  August  1st,  1909,  when  the  Act 
came  into  operation,  and  that,  therefore,  the 
offender  could  be  convicted  under  the  Act  of 
being  a  habitual  criminal. 

R.  r.  Smith  ;  R.  r.  Weston,  [1909]  W.  N.  210  ; 
r26  T.  L.  R.  23  ;  54  Sol.  Jo.  137— C.  C.  A. 


STATUTE    OF    USES. 

See  Real  Property  and  Chattels 
Real  ;  Settlements  ;  Trusts  and 
Trustees  ;  Wills, 


STATUTE    OF    FRAUDS. 


See  Contract  ;    Evidence 
Goods  ;  Sale  of  Land. 


Sale  of 


STATUTE    OF   LIMITA- 
TIONS. 

See   Limitation    of   Actions  ;    Real 
Property  and  Chattels  Real. 
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I.  Rules  and  Customs     . 

II.  Brokers  and  Clients. 

{a)  In  General    .... 
{h)  Carrying  Over 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(f)  Closing  Accounts  . 
[No  paragraphs  in  this  vol.  of  tlie  Digest.] 
(jT)  Defaulting  Brokers 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  also  AGENCY ;    BANKRUPTCY  ;  Con- 
tracts ;  Gaming  and  Wagering  ; 
Mortgage. 

I.  RULES  AND  CUSTOMS. 

1.  TranJtfer  of  Inscribed  Stock — Stockbroker 
Identifying  Transferor  of  Stock — Forged  Trans- 
fer— Stockbroker  Held  Liable  to  Bank — Claim 
by  Stockbroker  again.st  Per.ion  Introducing 
Tran.ffcror.'] — B.  by  his  clerk  introduced  to  the 
defendant,  who  was  a  stockbroker,  a  person  who 
said  she  was,  and  whom  B.  and  his  clerk  bona 
fide  believed  to  be,  the  holder  of  certain  India 
stock  inscribed  in  the  books  of  the  Bank  of 
England,  the  introduction  being  for  the  purpose 
of  carrying  through  a  transfer  of  the  stock. 
The  defendant,  believing  the  person  introduced 
to  him  to  be  the  holder  of  the  stock,  attended 
with  her  and  identified  her  as  the  holder  at  the 
Bank.  The  person  so  introduced  was  not  in 
fact  the  holder  of  the  stock  and  she  forged  the 
name  of  the  real  holder  in  the  transfer  book. 
The  defendant  was  paid  his  fee  in  the  matter  by 
B.  The  Bank  having  had  to  replace  the  stock, 
and  having  been  held  entitled  to  be  indemnified 
by  the  defendant  in  respect  thereof,  the  defen- 
dant now  claimed  to  be  indemnified  by  B. 

Held — that  the  defendant  was  not  entitled  to 
the  indemnity  claimed,  inasmuch  as  all  that  B. 
by  his  clerk  had  done  was  merely  to  introduce 
to  the  defendant  the  person  who  alleged  herself 
to  be  the  real  holder  of  the  stock  and  who  was 
bo7ia  fide  believed  to  be  so  by  B. 

The  Bank  of  England  r.  Cutler — Bartrum, 
[Third  Party,  25  T.  L.  R.  509— Lawrence,  J. 

2.  Continuation  Note  —  '■^ Net"  ■ — Custom  of 
Stock  Exchange  —  Secret  Profit  —  Beposit  of 
Shares  as  Cover — Blank  Tran.^fer — Power  to  Sell 
— Notice.'\ — The  word  "  net  "  in  a  continuation 
note  is  not  a  sufficient  disclosure  to  a  principal, 
not  acquainted  with  the  Stock  Exchange  custom, 
of  the  fact  that  the  sum  so  qualified  includes  a 
charge  by  the  broker  for  his  services  in  respect 
of  the  carry-over. 

The  whole  of  a  block  of  shares,  deposited  as 
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I.  Rules  and  Gwiovas— Cunt invrd. 
cover  in  respect  of  sums  due  on  a  cash  trans- 
action, and  accompanied  by  a  blank    transfer, 
may  be  disposed  of,  after  reasonable  notice,  to 
meet  the  suras  due. 

Stubbs  r.  Slater  and  Bond,  [11)09]   \V.  N. 
[237  ;  54  Sol.  Jo.  82— Neville,  J. 

II.  BROKERS  AND  CLIENTS. 

(a)  In  General.  j 

3.  Pririfi/  of  Contract — Purchu.^c  of  Shares  hy 
Client — Purchase  hij  Brolitr  of  Lanjer  Parcel  of 
Shares — Sale  for  Special  Settlement — Implied 
Conditions — Special  Settlement  within  a  Ileaxon- 
ahle  I'imc.'] — Where  a  broker  is  authorised  by 
several  clients  to  buy  different  parcels  of  shares 
and  he  buys  the  total  number  in  one  contract,  it 
is  a  (juestion  of  intention  to  be  gathered  from 
the  evidence  in  each  case  whether  privity  of 
contract  is  established  between  the  vendor  and 
the  purchaser. 

The  defendants  in  1899  purchased  300  shares 
in  a  company  for  special  settlement.  The  share 
certificates  of  the  company  were  not  ready  to  be 
issued  till  February.  1907,  and  the  special  settle- 
ment was  fixed  for  March  2.-)th,  19()7.  The 
defendants  contended  that  the  contract  was  to 
be  construed  as  subject  to  an  implied  condition 
that  the  special  settlement  should  take  place 
within  a  reasonable  time  after  the  date  of  the 
contract,  and  that,  as  the  special  settlement  did 
not  take  place  within  a  reasonable  time,  they 
were  not  bound  by  the  contract. 

Held — that  the  defendants  were  liable,  as  the 
contract  was  eflEective  as  it  stood,  and  was  not 
subject  to  the  suggested  implied  condition. 
The  Consolidated  Gold  Fields  of  South 

[Africa  r.  E.  Spiegel  &  Co.,  lUO  L.  T.  351  ; 

25  T.  L.  R.  275  ;  53  Sol.  Jo.  245  ;  14  Com.  Cas. 

61— Bray,  J. 

4.  Purchase  of  Shares — Broher—Comnm»ion 
— "  Xet  "  Price— Duplicated  Shares^Right  of 
Purchaser  to  Recover  Price  Paid.] — An  agent, 
e.g.,  a  stockbroker,  may  be  remunerated  in  such 
manner  as  he  and  the  principal  mutually  agree. 
It  is  perfectly  legal  to  employ  a  stockbroker,  as 
agent,  to  buy  or  sell  stocks  or  shares  at  a  fixed 
price  and  to  give  him  as  his  remuneration  any 
advantage  he  may  obtain  in  the  price,  whether 
the  price  be  less  or  more,  according  as  he  is  em- 
ployed to  buy  or  sell.  In  such  circumstances 
the'  stockbroker  does  not  necessarily  become  a 
principal. 

The  plaintiff  bought  certain  shares  in  a  com- 
pany. At  the  time  when  the  transferor  pur- 
ported to  transfer  them  to  the  plaintiff  the  whole 
of  the  shares  comprised  in  the  transfer  had  been 
allotted  to  and  belonged  to  other  persons,  and 
the  transferor  was  never  registered  as  the  owner 
of  them.  The  plaintiff,  who  paid  for  the  shares 
on  the  faith  of  the  transfers,  subsequently 
received  share  certificates  from  the  company. 
In  an  action  against  the  vendor  to  recover  the 
amount  paid  for  the  shares  :-  - 

Held — that  there  had  been  a  total  failure  of 


consideration,  and  that  the  plaintiff  was  entitled 
to  recover  the  money  he  h.-id  paid  for  the  shares. 

Platt  v.  Rowe  (Trading  as  Chapman  and 

[Rowe)   and  C.   M.   Mitchell  &  Co.,  26 

T.  L.  U.  49— Ii;ady,  J, 

5.  Outside  Ilrokrrs  —  Special  Ojf'cr  —  Projit 
Guaranteed,  -  Purchase  or  Apjimjiriafion  of 
Stock  —  Snlixequent  Transfer  —  Peal  to  other 
Stock— Closing  Deal  at  Fij-ed  Price — Right  to 
Recover  Projit.] — A  firm  of  outside  stockbrokers 
advertised  a  "  special  offer"  that  if  illO  were 
sent  to  them  they  would  guarantee  a  prof  t  of 
600  per  cent,  and  the  Clo  back  if  the  matter 
were  left  in  their  hands.  The  plaintiff  accord- 
ingly sent  £10  and  was  informed  by  the 
defendants  that  they  had  bought  1,000  Canadian 
Pacifies  and  appropriated  them  to  him. 
Subsequently,  on  re|)resentation  being  made  on 
behalf  of  the  plaintiff  that  the  Canadian  Pacifies 
had  not  altered  in  price,  coupled  with  a  demand 
for  the  return  of  the  £10,  the  defendants  agreed 
to  transfer  the  deal  to  other  stock,  the  stcond 
deal  to  be  closed  if  the  stock  reached  a  certain 
price,  which  would  give  the  plaintiff  a  profit  of 
£80.  The  price  of  this  stock  went  up  and 
exceeded  that  fixed  for  closing  the  deal.  The 
plaintiff  therefore  claimed  the  £80. 

Held — that  the  plaintiff  was  entitled  to 
recover  the  amount  claimed,  as  the  defendants 
had  agreed  in  view  of  his  prior  rights  as  regards 
the  Canadian  Pacifies  to  buy  and  sell  the  second 
stock  at  certain  prices  fixed  by  him  ;  semhle,  th&t 
he  could  have  recovered  the  amount  promised  on 
the  deal  in  Canadian  Pacifies  subject  to  his 
showing  that  a  reasonable  time  had  elapsed  for 
the  deal. 

DuTSON  r.  Humbert  Nephew  &  Co.,  Times, 
[February  1st,  1909— Philliniore,  J. 

(b)  Carrying  Over. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Closing  Accounts. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(d)  Defaulting  Brokers. 

[Xo  paragraplis  in  tliis  vol.  nf  the  Digest.] 


STOPPAGE   IN   TRANSIT. 

See  Carriers  ;  Sale  of  Goods  ;  Ship- 
ping and  Navigation. 


STREETS. 


See  Hkjhways,  Streets  and  Bridges  ; 
Magistrates,  No.  6  :  Metropolis. 


STREET   BETTING. 

Sec  Gaming  and  Waukking 
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STREET   RAILWAYS. 

See  Tramways  and  Light  Railways. 


STREET   TRAFFIC. 

I.  Hackney  Carriagks 

II.  Motor  Cars. 
(rt)  Offences. 
•  (i.)  Driviiif]  and  Speed  . 

(ii.)  Unnssion  of  Smoke 
[Xo  jjarajpaphs  in  this  vol.  of  the  Digest.] 
(iii.)  Construction 
(iv.)  Miscellaneoitf! 
(Jj)  Appeals      .... 
[No  paragrajjhs  in  this  vol.  of  the  Digest.] 
((•)  Royal  Parks 
III.  Miscellaneous 
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See  also  Metropolis,  Nos.  10, 12,  13,  U  ; 
Negligence,  Nos.  11  to  15;  Nui- 
sance, No.  i. 

I.  HACKNEY  CARRIAGES. 

See  Metropolis,  No.  10. 

II.  MOTOR  CARS. 

(a)  Offences, 

(i.)  Dr'ning  and  Speed. 

1.  Drirlng  in  a  Manner  Daiu/erunii  to  the 
Public — Speed  Over  Twenty  Miles  ver  How— 
Conrictionfor  Former  Offence — Bar  to  Conriction 
for  Latter—Motor  Car  Act,  1903  (3  Edw.  7, 
e.  36).  .sx  1  (1)  and  9  (1).] — The  respondent  was 
summarily  convicted  under  sect.  1  (1 )  of  the  Motor 
Car  Act,  1903,  of  driving  a  motor  car  in  a 
manner  dangerous  to  the  public.  In  deciding  to 
convict,  the  magistrate  took  into  consideration, 
besides  other  circumstances,  the  question  of 
speed,  which  he  considered  to  be  an  element  of 
danger,  and  which,  according  to  the  evidence  of 
the  police,  was  shown  by  their  stop-watches  to 
have  been  thirty-three  and  a  half  miles  per 
hour. 

Held  (Jelf,  J.,  dissenting) — that  the  con- 
viction was  a  bar  to  the  respondent  being  sub- 
sequently convicted  on  the  same  facts  of  driving 
at  over  twenty  miles  per  hour  contrary  to 
sect.  9  (1)  of  the  same  Act. 

VVelton  r.  Taneborne,  99  L.  T.  668  ;  72  J.  P. 

[419  ;    24  T.   L.  K.  873  ;  6  L.   G.  R.  891  ;  21 

Cox,  C.  C.  702— Div.  Ct. 

2.  E.vceedin<i  Speed  Limit — Evidence — Identity 
of  Driver —  Content  x  of  IJcence — Notice  to  Produce 
— Secondary  Evidence  —  Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  ss.  3  (4),  9  (1).]— On  the  prose- 
cution of  the  driver  of  a  motor  car  for  exceeding 
the  speed  limit  fi.xcd  b}'  sect.  9  (1)  of  the  Motor 
Car  Act,  1903,  it  is  not  necessary  to  give  the 
defendant  notice  to  produce  his  licence,  in  order 
to  let  in  evidence  as  to  its  contents  by  the  police 


constable  who  stopped  the  car,  and  to  whom  the 
licence  was  produced  by  the  driver  at  the  time, 

Marshall  r.  Ford,  99  L.  T.  796  ;  72  J.  P.  480  ; 
[6  L.  G.  R.  1126— Div.  Ct. 

3.  Light  Locomotive — Definition —  Weight  of 
less  than  Five  Tons  Unladen — Locomotives  on 
Highways  Act,  1896  (59  &  60  Vict.  c.  36),  s.  1  — 
Locomotives  Act,  1898  (61  &  62  Vict.  c.  29), 
ss.  5  (1)  (&)  a7id  17  (2)— Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  a.  \2—Heavi/  Motor  Car 
Order,  1904,  Art.  III.]— Sect.  5  (1)  (&)  of  the 
Locomotives  Act,  1898,  requires  that  in  the  case 
of  any  locomotive,  not  being  a  steam-roller, 
passing  on  any  highway,  there  shall  be  three 
men  in  attendance,  and  sect.  17  (2)  of  the  same 
Act  provides  that  nothing  in  the  .\ct  shall  apply 
to  locomotives  that  are  light  locomotives  within 
the  Locomotives  on  Highways  Act,  1896.  Sect.  1 
of  the  Locomotives  on  Highways  Act,  1896, 
defines  a  light  locomotive  as  one  which,  subject 
to  certain  conditions,  weighs  less  than  three 
tons  unladen.     Sect.  12  of  the  Motor  Car  Act, 

1903,  gives  the  Local  Government  Board  power 
to  increase  the  maximum  weight  mentioned  in 
sect.  1  of  the  Locomotives  on  Highways  Act, 
1896.  The  Local  Government  Board,  by  Art.  III. 
of  the  Heavy  Motor  Car  Order,  1904,  provided 
that  except  as  otherwise  provided  in  the  regula- 
tions a  heavy  motor  car  may  be  used  on  a  high- 
way, if  its  weight  unladen  does  not  exceed  five 
tons.  The  appellant  was  summoned  for  using  on 
a  highway  a  locomotive  (not  being  a  steam- 
roller) not  having  three  men  in  attendance. 
The  locomotive  was  propelled  by  steam  and 
weighed  4  tons  15  cwt.  unladen.  In  other 
respects  it  complied  with  the  conditions  laid 
down  in  sect.  1  of  the  Locomotives  on  High- 
ways Act,  1896. 

Held — that  all  self-propelled  vehicles,  whether 
light  or  heavy  motor  cars,  were  "  light  locomo- 
tives" if  their  weight  unladen  did  not  exceed 
live  tons,  and  that  the  locomotive  came  within 
the  exemption  contained  in  sect.  17  (2)  of  the 
Locomotives  Act,  1898. 
Evans  r.    Nicholl,    [1909]    1   K.  B.   778;  78 

[L.  J.  K.  B.  428  :  100  L.  T.  496  ;  73  J.  P.  154  ; 
25  T.  L.  R.  239  ;  7  L.  G.  R.  386— Div.  Ct. 

4.  Jfule  of  Boa d — Paxxiiig  Tramcar  Proceed- 
ing in  Same  Direction — '•  Carriage" — ••  Proceed- 
ing" — Motor  Cars  (^Uxe  and  Construction^  Order, 

1904,  Artx.  I.,  IV.] — A  tramcar  is  a  "carriage" 
within  the  meaning  of  Art.  I.  of  the  Motor 
Cars  (Use  and  Construction)  Order,  1904,  and 
therefore  a  motor  car  in  passing  a  tramcar  pro- 
ceeding in  the  same  direction  is  bound  under 
Art.  IV.  of  the  same  Order  to  do  so  on  the 
right  or  off  side  of  the  tramcar. 

A  tramcar  is  still  proceeding  in  a  particular 
direction  though  it  may  be  temporarily  stop(>ed. 
Burton  r.  Nicholson,  [1909]   1  K.  B.  397  ; 

[78  L.  J.    K.  B.  295  ;  100  L.  T.  344  ;   73  J.   P. 

107  ;  25  T.  L.  R,  216  :  7  L.  G.  R.  535  — Div.  Ct. 

5.  Driving  at  Sjieed  Dangeroux  to  I'uhlic — 
Village — Evidence  of  Danger — Motor  Car  Act, 
1903  (3  Edw,  7,  c.  36),  .v.  1.]— The  applicant  was 
convicted  under  sect.  1  of  the  Motor  Car  Act, 
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II.  Motorcars — ('out i nurd. 

\W.\,  for  liaviiig  iliiven  a  motor  car  at  a  spccil 
which  was  daiifierous  to  the  public,  having  regard 
to  all  tlieciicuiustancos  of  lliocaso.  Thcoviilcnco 
was  that  he  ilrnvc  the  car  through  a  village  at 
the  rate  of  twenty-three  miles  an  hour. 

Held — that  on  that  eviilcncc  the  justice 
could  [)roperly  convict  the  applicant  of  the 
offence  charged. 

Ex  PARTE  Stone,  73  J.  P.  444  ;  25  T.  L.  K.  787 

[— Div.  Ct. 

6.  Driving  at  a  Speed  Exceedhuj  Tweiitij  Miles 
an  Hour — Notice  of  Intended  Prosecution — Service 
of  Xot ice— Motor  Car  Act.  11)03(8  Edw.  7,  r.  3()), 
s.  9.] — The  appellant  was  charged  with  driving 
a  motor  car  at  a  speed  exceeding  twenty  miles 
an  hour,  contrary  to  sect.  !),  sub-sect.  1,  of  the 
Motor  Car  Act,  11»03.  Written  notice  of  the 
intendeil  prosecution  was  sent  to  him  by  a  police 
otticer  leaving  it  at  the  chambers  where  he 
resided,  with  the  porter  employed  at  and  in 
charge  of  those  chambei-s.  The  police  officer 
informed  the  porter  of  the  purpose  of  the  notice, 
and  the  appellant  did  not  go  into  the  witness 
box  to  deny  having  received  it.  The  police 
officer  stated  that  he  was  afterwards  told  by  the 
porter  that  the  notice  had  been  given  to  the 
appellant. 

Held — that  the  giving  of  the  notice  to  the 
porter  was  prima  facie  evidence  that  it  had  been 
"  sent "  to  the  appellant,  and  that  there  was 
primd facie  evidence  that  the  porter  had  authority 
to  receive  letters,  etc.,  for  the  appellant. 

Martin  v.  Broomax,  73  J.  V.  484  ;  25  T.  L.  R. 

[783— Div.  Ct. 

7.  Exceeding  Speed  Limit —  Warning  as  to 
"  Traps  "  —  Warning  Driver  —  Obstruction  of 
Police — Prevention  of  Crimes  (^Amendment')  Act, 
1885  (48  &  4!>  Vict.  c.  75),  s.  2— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  6),  *.  9  (1).]— The  employee  of 
an  association  of  motor  car  owners,  who  is 
stationed  on  a  highway  for  the  puriwse  of  warn- 
ing the  drivers  of  motor  cars  belonging  to 
members  of  the  association  that  they  are 
approaching  a  measured  distance  over  which 
police  officers  intend  to  take  the  speed  of  the  \ 
cars,  and  who  accordingly  does  give  such  warn- 
ing to  the  drivers  of  such  motor  cars,  which  at 
the  time  of  the  warning  are  being  driven  at  a  ' 
rate  of  speed  exceeding  twenty  miles  an  hour, 
contrary  to  sect.  9  (1)  of  the  Motor  Car  Act, 
1903,  the  result  of  the  warning  being  that  the 
cars  are  slowed  down  and  pass  through  the 
measured  distance  at  a  speed  not  exceeding 
twenty  miles  an  hour,  is  guilty  of  the  offence  of 
wilfully  obstructing  the  police  in  the  execu- 
tion of  their  duty,  contrary  to  sect.  2  of  the 
Prevention  of  Crimes  (Amendment)  Act,  1885. 

BastaUe  v.  Little  ([19071  1  K.  P..  59  ;  76 
L.  J.  K.  B.  77  ;  96  L.  T,  115^;  71  J.  P.  52  ;  23 
T.  L.  R.  38  ;  5  L.  G.  R.  279  ;  21  Cox,  C.  C.  354 
— Div.  Ct.)  distinguished. 

Betts    r.    Stevens,  [1909]   W.  N.  200;    101  ^ 
[L.  T.   564  ;  73  J.  P.   486  ;  26  T.    L.    R.  5  ; 
7  L.  G.  R.  1052— Div.  Ct. 


8.  /■.'.receding  Sjncd  Limit  —  S//ecijii-alii>u  if 
Limits  of  lA^ciis—.MotorCar  .!<■/,  1'.m):{"(3  Edw.  7, 
<:  36),  .V.  9.] — .\n  accu.-^ed  was  chaiged  with  an 
offence  against  the  Motor  Car  .Act,  19n3,  iriiismuch 
as  "on  tlie  pul>lic  road  between  H.  and  i).,  and 
in  i)articnlar  on  a  ipiarter  of  a  mile  thereof,"  in 
the  palish  of  K.  "opposite  C.  farm,"  he  had 
driven  a  motor  car  at  a  speed  exceeding  twenty 
miles  ail  hour.  H.  and  D.  were  about  six  miles 
a.oart. 

:  Held — that  the  locus  of  the  alleged  offence 
•was  not  sufficiently  specified,  and  conviction 
ipiashcd. 

Connell  v.  Mitchell,  [1909]  S.  C.  (.J.)  13; 
[46  Sc.  L.  U.  241— Ct.  of  .lusty. 

(ii. )  Emission  of  Smolte. 
[No  paragnipli.s  in  this  vol.  of  tlic  iJixe.st.] 

(iii.)    Conxtruction. 

9.  Lights — Identification  Plate  .Xot  Illuminated 
— Pesponsibilitg  of  Owners  for  Omission  hg 
Servant — Motor  Car  [Ilegist ration  and  Licenxing) 
Order.  1903,  .4/-/.  11.]  The  appellants,  a  motor- 
cab  company,  were  chargcil  with  aiding  and 
abetting  one  of  their  drivers  in  committing  an 
offence  under  the  ilotor  Car  Acts,  1896  and 
1903.  At  the  hearing  it  was  found  that  the 
driver  in  question  was  driving  one  of  the  appel- 
lants' motor-cabs  more  than  one  hour  after  sunset 
without  having  the  identification  plate  at  the 
back  of  the  cab  illuminated  ;  that  the  lamp  was 
hanging  too  low  and  was  showing  a  light  beneath 
the  plate  ;  that  a  proper  bracket  was  provided 
on  which  to  hang  the  lamp  ;  and  that  it  was  the 
dutj'  cf  the  appellants'  foreman  to  see  that  the 
cabs  went  out  all  right.  The  aiipellants  con- 
tended that  the  driver  must  have  taken  the  lamp 
from  another  cab.  but  of  this  there  was  no  evi- 
dence. The  stipendiary  magistrate  convicted 
the  appellants  on  the  ground  that  there  was 
carelessness  on  their  part  in  not  seeing  that  a 
proper  lamp  was  fixed  on  the  cab. 

Held— that  an  appeal  from  the  conviction 
must  be  dismissed,  as  there  was  ample  evidence 
on  which  to  conclude  that  the  cab  was  sent  out 
by  persons  for  whom  the  appellants  were  respon- 
sible in  a  condition  which  did  not  comply  with 
the  law. 

Provincial  Motor  Cab  Company  v.  Dunning, 

[1909]  2  K.  B.  599  ;  78  L.  J.  K.  B.  822  ;   lOl 

L.  T.  231  ;  73  J.  P.  387  ;  25  T.  L.  R.  646  ;  7 

L.  G.  R.  765— Div.  Ct. 


10.  "  Tuw  Independent  lirahe.f " — Engine  Lock- 
ing Wheels — Motor  Car  (^l'.te  and  Construction) 
Order,  1904,  art.  2.—J/eavg  Motor  Car  Order, 
1904.] — The  appellant  was  summoned  for  not 
having  two  independent  brakes  on  the  motor  car 
he  was  driving.  The  motor  car  had  one  bmke 
on  the  back  wheels,  and  the  only  other  brake 
was  that  obtained  by  using  the  engine  so  as  to 
lock  the  wheels.  The  magistrate  found  that, 
although  the  engine  could  be  useti  as  a  brake,  it 
was  not  an  independent  brake,  and  convicted  the 
appellant. 
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II.  Motor  Cara— Continued. 

Held — that  the  conviction  was  right. 

WiLMOTT  r.   Southwell.  9t)  L.  T.  83!)  ;    72 
[J.   P.  491  ;  25  T.  L.   R.  22  ;  7  L.  G.  R.  8— 

Div.  Ct. 

dv.)  Jli.scelluneoiii: 

11.  Mark  Imlicatiny  Beaidered Nuniljer — She 
of  Letters — Conrivtwn — Llahilitij  to  Indorsement 
—Motoi-  Car  Act,  1903  (3  Edw.  7,  c.  36),  ss.  2  (2;, 
(4),  4  (1),  7  (Y)— Motor  Cur  (Registration  and 
Licensing)  Order,  1903.] — The  offence  of  driving 
on  a  public  highway  a  motor  car  on  which  the 
mark  indicating  the  registered  number  of  the 
car  is  not  composed  of  letters  and  figures  of  the 
size  prescribed  by  the  regulations  made  by  the 
Local  Government  Board  under  sect.  7  (1)  of 
the  Motor  Car  Act,  1903,  is  not  merely  an 
oflEence  against  the  regulations,  but  is  an  offence 
under  the  Act,  and,  therefore,  a  conviction  for 
such  an  offence  is  the  subject  of  indorsement 
under  sect.  4  (1)  of  the  Act. 

R.  T.  Gill,  Ex  parte  McKim,  100  L.  T.  858  ; 
[73  J.  P.  290  ;  78  L.  G.  R.  589— Div.  Ct. 

(b)  Appeals. 

LKo  iiani{;iaiilis  in  this  vol.  of  the  Digest.] 

(c)  Royal  Parks. 

12.  RegulatioTis Fixing  Limitof  Speed — Indorse- 
ment of  Licence — Parks  Regulation  Act,  1872 
(35  &;  36  Vict.  c.  15)— Motor  Cur  Act,  1903 
(3  Edw.  7,  c.  36),  s.  4.]^Sect.  4  of  the  Motor 
Car  Act,  1903,  makes  it  obligatory  on  the  Court 
before  whom  a  person  is  convicted  of  a  third  or 
subsequent  offence,  consisting  of  exceeding  the 
ten-mile  limit  of  speed  fixed  for  the  Royal  parks 
by  the  rules  issued  on  April  28th,  1904,  under 
the  Parks  Regulation  Act,  1872,  to  indorse  the 
defendant's  licence  with  the  particulars  of  the 
conviction,  although  those  rules  were  not  issued 
until  after  the  date  when  the  Motor  Car  Act, 
1903,  came  into  operation,  namely,  January  1st, 
1904. 

R.  V.  Plowden,  [1909]  2  K.  B.  269  ;  78  L.  J. 

[K.  B.  733  ;  100  L.  T.  856  ;  73  J.  P.  266  ;  25 

T.  L.  R.  430  ;  7  L.  G.  R.  584— Div.  Ct. 

111.  MISCELLANEOUS. 

13.  Omnibus — Not  Licensed  to  Ply  for  Hire — 
Starting  from  Outside  Urian  District — Bringing 
Passe  nr/ers  Within — Town  Police  Clauses  Act, \M1 
(10  &  11  Vict.  c.  89),  .<.  ib—Toion  Police  Clauses 
Act,  1889  (52  &  53  Vict.  c.  14),  s.  3.  ]— A  carriage, 
which  was  not  licensed  to  ply  for  hire  in  the 
urban  district  of  M.,  was  run  to  and  from  S.  Road 
in  the  city  of  Liverpool,  and  the  Elephant  Hotel 
in  M.  The  proprietor  charged  threepence  between 
S.  Road  and  M.,  twopence  between  S.  Road  and 
the  boundary  between  the  urban  district  of  M. 
and  Liverpool,  and  no  charge  was  made  between 
M.  and  the  said  boundary.  The  cai-riage  some- 
times stood  and  waited  on  the  highway  at  the 
Elephant  Hotel,  and  sometimes  commenced  the 
return  journey  towards  Liverpool  immediately, 
and  at  the  same  point  passengers  entered  the 
carriage  for  the  purpose  of  the  journey  towards 
Liverpool.      Signs  outside  the  carriage  indicated 


the  destination  thereof,  and  intending  passengers, 
on  inquiry,  were  informed  of  its  destination. 

Held — that  the  above  facts  were  evidence 
that  the  carriage  was  standing  and  plying  for 
hire  in  the  urban  district  of  M.  without  having 
obtained  a  licence  to  ply  for  hire  in  the  urban 
district  of  M.,  and  that  the  proprietor  was 
properly  convicted. 

R.  r.  Fletcher,   72  J.   P.  249  ;  98  L.  T.  749  ; 
[6  L.  G.  R.  583  ;  21  Cox,  C.  C.  578— Div.  Ct. 


SUBPCENA. 

See  Criminal  Law  ;  Evidenck. 

SUBROGATION. 

See  Equity. 


SUCCESSION   DUTY. 

See  Death  Duties. 


SUICIDE. 

See  Criminal  Law  and  Procedure. 

SUMMARY  JURISDICTION. 

See  Magistrates. 


SUNDAY    TRADING. 

See  Time. 


SUPPORT. 

See  Damages  ;  Easements  ;  Mines. 

SURETY- 

See  Guarantee  and  Indemnity. 


SURGEONS. 

See  Medicine  and  Pharmacy. 
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SWINE    FEVER. 

See  Animals. 


TAIL,   TENANTS   IN   TAIL. 

See   Heal    ruoPEKTv    and    Chattkls 
Real  ;  Settlements. 


TAXATION. 

See  Death  Duties  ;  Income  Tax  ;  In- 
habited House  Duty ;  Land  Tax ; 
Revenue. 


TAXATION    OF  COSTS. 

S'e  Arbitration  ;     County     Courts 
Practice  and  Procedure  ;   Soli- 
citors, etc. 


TELEGRAPHS  AND 

TELEPHONES. 

COL. 

I.  Telephones 605 

II.  Submarine  Cable    .   .   .  606 

iNo  I  iii;ij;i!i|  lis  iir  til  is  vol.  (if  the  Digest.] 

I.     TELEPHONES. 

1.  ExceptiuH  from  Posttnaster-GeneraVs  Ex- 
clusive Pricilege — Telegraph  "  Vised  Solely  for 
Private  Use'' — ^'^  Maintained  for  the  Private  Use 
of"  a  Person— Telegraph  Act,  1869  (32  &  33 
Vict.  c.  73),  s.  5.] — Sect.  5  of  the  Telegraph  Act, 
1869,  excepts  from  the  exclusive  privileges  of 
the  Postmaster-General,  conferred  by  sect.  4, 
"telegrams  in  respect  of  the  transmission  of 
which  no  charge  is  made,  transmitted  by  a  tele- 
graph maintained  or  used  solely  for  private  use, 
and  relating  to  the  business  or  private  affairs  of 
the  owner  thereof." 

Held — that  this  meant  that  the  owner  alone 
could  use  the  telegraph,  and  that  it  could  not 
be  said  to  be  used  solely  for  his  private  use  if 
the  wire  was  at  his  office  at  one  end,  and  at  the 
other  end,  or  at  a  number  of  places  throughout 
its  length,  it  was  at  the  offices  of  other  people 
who  were  not  his  agents  or  servants. 

Sect.  5  also  excepts  from  the  Postmaster- 
Geueiars  exclusive  iirivilet;es  "  telegrams  trans- 
mitted by  a  telegraph  maintained  for  the  private 
use  of  a  corporation,  company,  or  pei'son,  and  in 
respect  of  which,  or  of  the  collection,  receijjt, 
and  transmission  or  delivery  of  which,  no  money 
or  valuable  consideration  shall  be  or  promised 
to  be  made  or  given." 

Held — that  this  meant  that  if  the  real  pur- 
pose of  maintaining  the  telegraph  was  for  the 


private  use  of  the  corporation,  company,  or 
person,  outside  pors  ms  might  be  alloweil  to  use 
it  for  their  own  affairs,  providetl  such  use  was 
occasional  only  and  was  gratuitous. 

Decision  of  the  Court  of  Appeal  ([1908]  2  Ch. 
172  ;  77  L.  J.  Ch.  707  ;  72  J.  P.  3u7  ;  24  T.  L.  R. 

Wto)  reversed. 

Postmaster-General    /■.    National    Tele- 

[PHONE  Co.,  Ld.,  [1909]  A.  C.269;  78  L.  J.Ch. 

422  ;   100  L.  T.  658  ;  73  J.  P.  321  ;  25  T.  L.  R. 

487  ;  63  Sol.  Jo.  429— H.  L. 

2.  Waijlcavi's  —  Iron  or  Wooden  Poles  — 
Expense —  Objection  by  Local  A  uthoritg — lleaxon- 
ableness— -Telegraph  Act,  1863  (26  &  27  Vict. 
c.  112),  s.  V2~Telegruph  Act,  1878  (41  &  42  Vict, 
c.  76),  «.  3.] — It  may  not  be  a  sufficient  ground 
to  justify  the  withholding  by  a  local  authority  of 
their  consent  under  sect.  12  of  the  Telegraph 
Act,  1863,  required  to  be  obtained  by  the  Post- 
master-General, that  he  proposes  tu  erect  painted 
wooden  poles  to  carry  the  wires  in  a  street  instead 
of  painted  iron  i)oles  (which  latter  would  entail 
considerably  more  expense),  and  that  the  local 
authority  are  of  opinion  that  iron  poles  would  be 
more  in  keeping  with  the  amenities  of  the  street. 

It  may  be  reasonable,  however,  for  a  local 
authority  to  require  telephone  wires  to  be  laid 
underground  in  a  street  where  the  purchasers  of 
the  houses  in  that  street  are  of  a  class  that 
might  reasonably  have  concluded  that  they  were 
acquiring  property  in  a  district  where  telephone 
poles  would  not  be  erected  in  the  footway  in 
front  of  their  premises. 

In  RE  Postmaster-General  and  Woolwich 

[Borough  Council,  72  J.  P.  18G  ;  6  L.  G.  R. 

509  ;  13  Rly.  Cas.  165— Rly.  and  Can.  Com. 

3.  Wayleaces— Poles  in  Footway— Objection 
by  Local  Authority — Teleqraph  Act,  1863  (26  & 
27  Vict.  c.  112),*.?.  6,  9,  12— Telegraph  Act,  1878 
(41  &  42  Vict.  c.  76),.v,y.  3,  4,  5.]— Where  a  local 
authority  withhoki  (heir  consent  under  sect.  12 
of  the  Telegraph  Act,  1863,  to  the  erection  of 
poles  for  telephone  wires  in  a  street  on  the 
ground  that  in  their  opinion  the  poles  will  cause 
an  obstruction  to  the  thoroughfare,  they  must  be 
prepared  to  establish  that  tlie  obstruction  caused 
will  be  substantial. 

In  re  Postmaster-General  and  Watkord 

[Urban  District  Council,  72  J.  P.  184  ;  52 

Sol.  Jo.  302  ;  6  L.  G.  R.  504  ;  13  Rly.  Cas.  160 

— Rly.  and  Can.  Com. 

II.     SUBMABINE  CABLE. 

[No  liaragrajilis  in  this  vol.  of  the  Digest.] 


TENANT      FOR      LIFE     AND 

REMAINDERMAN. 

See  Rent-charges  and  Annuities  ; 
Settlements  :  Trusts  and  Trus- 
tees; Wills. 
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TIME. 
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TENDER. 

See  CoNTKACT  ;  Money  ;  Moriuage. 


TESTAMENTARY 

CAPACITY. 

See  Wills. 


THAMES,   RIVER. 

See  Metropolis  ;  Shipping  and  Navi- 
gation ;  Waters  and  Water- 
courses. 


THEATRES,    MUSIC-HALLS, 
AND   SHOWS. 

See  Magistrates,  No.  4. 


THEFT. 

Sep  Criminal  Law  and  Procedure. 

THREATS. 

See  Criminal  Law  and  Procedure. 


TIME. 


COL. 
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I,    Computation  ob'  Time    . 
IL    Sunday  Observance  .        .  608 

And  see  Compulsory  Purchase  ;  Land- 
lord AND  Tenant  :  Shipping. 

I.     COMPUTATION  OF  TIME. 

See  also  No.  3,  infra  ;  Tramways,  No.  4. 

1.  Conijjulsory  Powers — Expiration  of  Time 
Liinifed  for  Exercise — Land  already  Acquired 
hy  Company — Common  Law  Right  as  Owners  to 
Construct  Railway  thereon.]— A  railway  company 
were  authorised  to  construct  a  railway  ;  but  a 
section  of  the  special  Act  provided  that  if  the 
railway  was  not  completed  within  five  years 
then  the  powers  given  by  the  Act  to  the  company 
for  making  and  completing  the  railway  were  to 
cease. 

Held — that  this  proviso  applied  merely  to 
powers  which  the  company  could  only  exercise 
by  virtue  of  the  Act ;  and  that  if  the  company 
before  the  end  of  the  five  years  had  lawfully 
acquired  the  right  to  use  the  necessary  land,  and 
were  incorporated  for  the  purpose  of  making  the 


railway,  they  could  do  so  even  after  the  expira- 
tion of  the  five  years  under  their  common  law 
powers. 

Decision  of  C.  A.  (  [I'JOS]  2  Ch.  644  ;  77  L.  J. 
Ch.  820  ;    yy  L.  T.  676)  affirmed. 

Midland  Ry.  Co.  v.  Great  Western  Ry.  Co., 

[liK)!)]  A.  C.  445  ;  78  L.  J.  Ch.  686  ;  101  L.  T. 

142  ;  53  Sol.  Jo.  671— H.  L. 

2.  Notice  to  he  Given  on  Certain  Date — Given 
before  Datc-^JVutice  to  be  Given  "  Within  Seven 
Days  Prior"  to  Certain  Date.] — A  notice  to 
terminate  a  catering  contract  made  with  regard 
to  yearly  periods,  which  notice  is  required  to  be 
given  on  March  1st,  is  not  bad  if  given  on 
February  26th. 

A  notice  required  to  be  given  "  within  seven 
days  prior  "  to  a  certain  date  is  not  required  to 
be  given  at  least  seven  days  before  that  date. 

Elliott     v.     Popular    Playhouses,     Ld., 
[Times,  April  1st,  Itioy— Eady,  J. 

II.     SUNDAY  OBSERVANCE. 

Sec  aho  Dependencies,  No.7;  Distress, 
No.  1  ;  Intoxicating  Liquors, 
Nos.  11,  12. 

3.  Mayor's  Court — Notice  of  Appeal — Com- 
putation of  Time — Sunday — Sunday  Observance 
Act,  1677  (29  Car.  2,  c.  1)— Mayor's  Court  of  Lon- 
don Procedure  Act,  1857  (20  &.  21  Yict.  c.  clvii.), 
s.  8]. — Sunday  must  be  excluded  in  computing 
the  period  of  two  days  within  which  notice  of 
appeal  has  to  be  given  under  sect.  8  of  the 
Mayor's  Court  of  London  Procedure  Act,  1857. 

P.  V.  Middlescc  Justices  ((1848)  17  L.  J.  M,  C. 
Ill)  followed  and  applied. 

MiLCH  V.  Frankau  &  Co.,  Ld.,  [lyoy]  2  K.  B. 

[100  ;  78  L.  J.  K.  B.  560  ;  100  L.  T.  1002  ;  25 

.     T.  L.  R.  498  ;  53  Sol.  Jo.  577— Div.  Ct. 

4.  Sunday  Trading — Married  Woman — Con- 
viction of  /lusbandfor  Similar  Offence  on  Same 
Day — Different  Shops — Sundai/  Ob.scrrance  Act, 
1677  (29  Car.  2,  c.  7),  s.  1.]— The  appellant,  who 
was  a  mariied  woman,  was  summoned  under 
sect.  1  of  the  Sunday  Observance  Act,  1677,  for 
selling  sweets  on  Sunday  in  a  shop  used  by  the 
appellant  and  her  husband,  who  was  the  owner 
of  the  business.  The  aiipellant  managed  the 
business  in  the  absence  of  her  husband.  Prior  to 
the  conviction  of  the  appellant,  her  husband  was 
convicted  of  a  similar  offence  committed  on  the 
same  day  at  another  shop. 

Held — that   there   being   evidence   that  the 
appellant  had  committtd  the  offence  charged, 
she  was  rightly  convicted. 
Billingham    v.  Menhinick,  73   J.   P.  384 — 

[Div.  Ct. 

5.  Sunday  Trading — Prosecution — Consent  of 
Chief  OjKccr  of  Police — Superintendent  Appointed 
to  Act  in  Absence  of  Chief  Constable — Sufficiency 
of  Consent  of  Superintendent — Sunday  Observa- 
tion Prosecution  Act,  1871  (34  &  35  Vict.  c.  87), 
ss.  1,  2,  and  Schedule.  ] — By  sect.  1  of  the  Sunday 
Observation  Prosecution  Act,  1871,  no  prosecu- 
tion shall  be  taken  against  any  person  for  any 
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II.  Sunday  Observance— r'r;M///(w<'rf. 
offence  under  the  Sunday  Observance  Act,  1677 
(29  Car.  2,  c.  7).  except  with  the  consent  in 
writing  of  the  chief  otiiccr  of  police  of  the  police 
district,  or  of  two  justices  or  a  stipendiary 
magistrate  having  jurisdiction  in  the  place. 

Held — that  for  the  purpose  of  giving  such 
consent  the  chief  officer  of  police  is  a  persona 
desiffnata,  and  the  consent  cannot  be  given  by 
the  police  officer  who  by  the  resolution  of  a 
council  has  been  duly  appointed  to  act  in  the 
absence  of  the  chief  otKcer  as  deputy  for  the  chief 
officer  and  who  is  in  fact  so  acting. 

R.  r.  Halkett,  [1909]  W.  N,  205  ;  101   L.  T. 

[603— Div.  Ct. 


TITHES 

See  Ecclesiastical  Law. 


TOLLS. 


See  Highways  ;  Markets  and  Fairs 
Waters  and  Watercourses. 


TORTS 

I.  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Slander  of  Title. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  Animals,  IV. ;  Libel,  No.  3  ;  Sale 
OF  Goods,  No.  7. 
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I.  Trade  Naaie  .... 
II.  Trade  Customs 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Trade  Combination       .        .        .  610 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Restraint  of  Trade     .        .        .  610 

V.  Trade  Unions. 

(a)  Miscellaneous      ....  613 

(ft)  Rules 61.5 

(c)   Conspiracy 617 

Id)  Offences 617 

See  also  NUISANCE,  No.  6. 
I.     TRADE  NAME. 

1.  Similarity  of  Xame — Injunetion.'\ — Injunc- 
tion granted  restraining  the  defendant  company 
from  carrying  on  business  under  its  present  name 

Y.D. 


or  any  other  name  so  closely  resembling  the 
plaintiff  bank's  name  a.s  to  be  calculated  to 
deceive. 

The  Standard  Rank  of  South  Africa,  Ld. 

[(•.The  Standard  Bank,  Lr>.,  2.5  T.  L.  R. 

120  ;  2(3  R.  P.  C.  310— Eve,  J. 

2.  Imitation — Defendant's  own  Xame — Adop- 
tion of  Partnership  JVame  ir/ien  no  Pai-tnership 
IJxists—Fat/ter  and  Son.]— The  plaintiSfi  had  for 
many  years  traded  in  Dublin  and  elsewhere  as 
seedsmen,  nurserymen,  and  florists  under  the 
name  of  Alex.  Dickson  k  Sons,  and  had  estab- 
lished a  considerable  tiade  and  reputation  for 
Irish  roses  and  Irish  seeds.  The  defendant, 
Alexander  Dickson,  had  for  many  years  carried 
on  business  as  a  nurseryman  and  seedsman  in 
the  city  of  Dublin,  at  first  under  his  own  name, 
but  for  the  past  twelve  years  under  the  name  of 
the  Ashbourne  Agricultural  Company,  with  a  shop 
in  Dublin  and  a  nursery  in  Dundrum.  In  190.5 
he  changed  the  name  of  the  business  at  Dundrum 
to  "Alex.  Dickson  k  Sons,''  and  published  adver- 
tisements for  roses  and  seeds  under  that  name. 
He  had  one  son,  but  no  partnership  in  fact  existed, 
and  the  business  at  Dundrum  was  identical  with 
the  business  in  Dublin. 

Held — that  the  plaintiffs  were  entitled  to  an 
injunction  restraining  the  defendant  from  the 
use  of  the  name  "  Alex.  Dickson  &  Sons." 

Turtonv.  Turton ({1889) -12 Ch.  D.  128— C.  A.) 
distinguished. 

Dickson  v.  Dickson,  [1909]  1  I.  R.  185;  43 
[I.  L.T.  128— C.  A.,  Ireland. 

3.  Similarity  of  Name — Calculated  to  Deceive 
—Secondary  Meaning.']— Ihe  plaintiff,  in  1900, 
started  an  advertising  business,  which  he  had 
since  carried  on  under  the  name  or  style  of  the 
"  Trade  Extension  Co."  In  1909  the  defendants 
started  a  similar  business,  which  was  carried  on 
under  the  name  of  the  "  Expansion  of  Trade 
(Limited)." 

Held — that  the  plaintiff's  trade  name  had  not 
acquired  a  secondary  meaning  as  denoting  the 
plaintiff 's  business,  and  that  the  name  of  the 
defendant  company  was  not  calculated  to 
deceive. 

Elliott  v.  Expansion  of  Trade,  Ld.,  54  Sol. 

[Jo.  101— Eve,  J. 

II.  TRADE  CUSTOMS. 

[No  I'arapraphs  In  this  vol.  of  the  Digest.] 

III.  TRADE  COMBINATION. 

[No  paraj:rraphs  in  tliis  vol.  of  the  Digest.) 

IV.  RESTRAINT  OF  TRADE. 

See  also  No.  17,  infra  ;  Infants.  No.  4. 

4.  Contract  —  Public-house  —  "  House  "  — 
Words  Constrved  as  Limited  by  the  Subject - 
Matter  of  Agreement — Constrvction  in  Favour  of 
Legal  Effect.] — Upon  the  sale  by  the  defendant 
to  the  plaintiff  of  the  defendant's  interest  in  a 
public-house  and  premises  licensed  for  the  sale 
of  liquors,  together  with  the  goo<lwill,  the  defen- 
dant agreed  that  she  would  not  "  exercise,  carry 

20 
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IV.  Restraint  of  Trade — Continued. 
on,  or  be  in  nny  manner,  directly  or  indirectly, 
concerned  in  an_y  house  for  the  sale  of  excisable 
liquors  within  an  agreed   distance    during   the 
occupancy  of  the  premises  by  the  plaintiff." 

Held — that  the  word  "  house "  should  be 
construed  according  to  the  subject-matter  of  the 
agreement  as  public  or  licensed  house,  and  not 
as  any  premises  upon  which  the  sale  of  liquors 
might  be  carried  on,  and  that  the  clause  in 
agreement  was  not  too  wide. 

Cattermoul   r.   Jared,    58    Sol.    Jo.    244  — 

[Neville,  J. 

6.  Jleaxonahlene.ss  —  KncspujJi'r  Heporter  — 
Infant — Benefit  of  Infant.'] — A  person  under  the 
age  of  twenty-one  years  entered  into  the  service 
of  the  proprietors  of  a  newspaper  in  a  town, 
where  a  rival  newspaper  was  established,  as  a 
junior  reporter  at  a  salary  of  £2  a  week.  When 
he  entered  the  service  he  signed  an  agreement 
that  he  would  not,  after  leaving  the  service,  be 
connected  as  proprietor,  employe,  or  otherwise 
with  any  newspaper  business  carried  on  in  the 
town  or  within  a  radius  of  twent}'  miles. 

Held — that  the  agreement  was  unreasonable 
and  invalid,  as  being  against  public  policy. 

Held  ALSO,^;^r  Cozens-Hardy,  M.R. — that  the 
agreement  was  unusual  and  not  for  the  benefit 
of  the  infant,  and  therefore  invalid  on  that 
ground  also. 

Decision  of  Eve,  J.  (24  T.  L.  E.  853;  52 
Sol.  Jo.  714)  reversed. 

Sir  W.  C.  Lekg  &  Co.  r.  Andrews,  [190t>]  1 

[Ch.  76.S  ;  78  L.  J.   Ch.  80  :    100  L.  T.  7  ;   25 

T.  L.  R.  93— C.  A. 

6.  Wrongful  Biamiitsal — Bu/lit  of  Servant  to 
Repudiate  Coyitract  Totally,  inelvding  Coremmt 
in  Restraint  of  Trade.]  —  Where  a  servant  is 
wrongfully  dismissed  without  his  service  being 
terminated  by  giving  the  agreed  notice,  he  may 
treat  the  contract  as  entirely  at  an  end,  whilst 
retaining  his  right  to  sue  his  master  for  wrongful 
dismissal,  and  may  ignore  a  covenant  in  the 
contract  restraining  him  from  trading  on  the 
termination  of  his  engagement. 

Decision  of  C.  A.  (  [1908]  1  Ch.  .537  ;  77 
L.  J.  Ch.  411  ;  98  L.  T.  482  ;  24  T.  L.  R.  285  ;  52 
Sol.  Jo.  240)  affirmed. 

General  Bill-Posting  Co..  Ld.  r.  Atkinson, 

[[1909]    A.    C.  118;     78   L.    J.   Ch.    77;    99 

L.  T.  943  ;  25  T.  L.  R.  178— H.  L. 

7.  Trade  Monopoly — Demise  of  Machi'nes  to  be 
Used  only  ivith  Allied  Machines  —  Breach  of 
Contract  try  Lessee  —  Injunction  —  Damayes.] — 
The  appellants,  who  were  the  manufacturers  of, 
and  had  practically  a  trade  monopoly  in,  certain 
unpatented  machines  used  for  various  processes 
in  the  manufacture  of  shoes,  leased  to  the  respon- 
dents a  number  of  those  machines  on  the  terms, 
inter  alia,  that  they  should  not  be  used  in  con- 
junction with  machines  not  leased  to  the 
respondents  by  the  appellants.  The  appellants 
also  leased  to  the   respondents   certain    allied 


machines  whose  function  was  to  perform  various 
pi'ocesses  in  the  manufacture  of  shoes  ancillary 
to  those  performed  by  the  machines  first  men- 
tioned. Subsequently  the  respondents  refused 
to  use  the  allied  machines  and  used  others, 
which  were  not  leased  to  them  by  the  appellants, 
in  conjunction  with  the  machines  first  mentioned. 
The  appellants  claimed  an  injunction  to  restrain 
such  user  and  also  damages  for  the  breach  of 
contract.  The  jury  found  that  the  appellants 
had  not  suffered  damage. 

Held — that  the  leases  of  the  machines  were 
not  void  as  being  in  restraint  of  trade  ;  and  that 
the  appellants  were  entitled  to  an  injunction, 
and  also  to  nominal  damages  for  the  breach  of 
contract  by  the  respondents. 

United  Shoe  Machinery  Co.  of  Canada  v. 

[Brunet  and  Others,  [1909]  A.  C.  830  ;  78 

L.  J.  P.   C    101  ;  100  L.  T.  578  ;  25  T.  L.  R. 

442  ;  58  Sol.  Jo.  896— P.  C. 


8.  Ayreement  Not  to  Practise  a.i  an  Architect  or 
Surveyor — Acting  as  Manayer.] — A  covenant 
not  to  practise  a  profession  is  broken  by  acting 
as  manager  to  a  practising  member  of  that 
profession. 

Palmer  v.  .Ifallet  ((1887)  36  Ch.  D.  411  — 
C.  A.)  explained  and  followed. 

Robertson  v.  A¥ilmott,  [1909]  W.  N.  155  ;  25 
[T.  L.  R.  681  ;  58  Sol.  Jo.  681— Warrington,  J. 

9.  Goodwill — Bcstrirtion  again.tt  Trading — 
Assignment  of  Goodwill — Benefit  of  Agreement.'] 
— A  partnership  agreement  was  entered  into  by 
A.,  B.,  and  C.  on  December  1st,  1905.  By  an 
agreement  made  between  A.,  B.,  and  C.  of  the 
one  part  and  S.  of  the  other  part,  made  on 
December  2nd,  1905,  S.  agreed  to  serve  as  general 
manager  for  ten  years  from  January  1st,  1906,  if 
the  j)artnership  sliould  so  long  exist,  and,  if  that 
engagement  should  during  such  term  be  ter- 
minated ill  consequence  of  any  breach  on  the 
part  of  S.  of  any  of  the  terms  of  engagement 
towards  the  firm,  S.  bound  himself  not  at  any 
time  within  ten  years  thereafter  and  within  a 
radius  of  twenty  miles  from  Nelson's  Column  to 
carry  on  or  be  engaged  in  any  business  similar 
to  or  including  the  business  for  which  the  firm 
was  about  to  be  constituted,  S.  was  dismissed 
on  October  8rd,  1907,  for  breach  of  the  terms  of 
engagement.  The  goodwill  of  the  business  was 
assigned  to  the  plaintiff  company  on  Novem- 
ber 12th,  1907.  The  plaintiff  company  asked  for 
an  injunction  restraining  S.  from  carrying  on 
business  within  twenty  miles  of  Nelson's  Column. 
S.  alleged  that  he  was  not  carrying  on  a  similar 
business,  as  he  did  not  manufacture,  but  merely 
bought  from  manufacturers.  He  also  said  the 
covenant  was  a  personal  one  and  could  not  be 
assigned.  On  S.'snotepaper  he  described  himself 
as  "Automobile  carriage  builder.  High-class 
work  at  moderate  price,"  and  he  also  atlvertised. 

Held — (1)  that  S.  was  carrying  on  a  business 
similar  to  and  directly  competing  with  the 
plaintiff  company  ;  and  (2)  that  the  object  of 
the  agreement  was  to  protect  the  goodwill  of  the 
business,   and   that   the  benefit  passed   to   the 
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I \  .  Restraint  of  Trade  —  ('(oif/in/rtf. 

assignee  of  the  g'oodwill  ;  aiul  that  an  injunction 

as  asked  should  be  granted. 

Automobile    CAimiAOE    Builders,    Ld.    v. 
[Sayeks,  101   L.  T.  419— Eady,  J. 

V.  TRADE  UNIONS. 

See  alto  Discovery,  No.  2  ;  Master  and 
Servant,  No.  107. 

(a)  Miscellaneous. 

10.  Action  against  Trade  Union — Lihel — Xot 
"  in  Contemplation  or  in  Furtherance  of  a  Trade 
Dispute''— Trade  Di.yinfex  Act,  lOOfi  (6  Edw.  7, 
c.  47),  s.  4.]— The  immunity  which  the  legisla- 
ture has  given  to  trade  unions  does  not  extend 
to  tortious  acts  not  committed  in  furtherance  or 
in  contemplation  of  a  trade  dispute.  Where 
there  is  no  evidence  of  any  such  trade  dispute, 
an  action  for  tort,  such  as  an  action  for  a  libel 
in  a  newspaper  published  by  a  trade  union,  will 
lie  against  tlie  trade  union  as  such. 

RiCKAKDS  r.  BAUTRAM  AND  OTHERS,  25  T.  L.  11. 
[181— Darling,  J. 

11.  Lihcl  Action  againxt  Ojficials  of  Trade 
T'nion  a.t  IndividtiaU — Trade  JJi.ipntex  Act, 
190fi  ((^  Edw.  7,  c.  47),  .w.  3,  4.]— Sects.  .3  and  4  of 
the  Trade  Disputes  Act.  190G.  are  not  in  any  way 
available  as  a  defence  to  a  libel  action  brought 
against  officials  of  a  trade  union  as  individuals 
and  not  as  defendants  on  behalf  of  themselves 
and  of  all  other  members  of  the  trade  union. 

UnitedXCounty  Theatres,  Ld.  v.  Durrant 
[and  Others,  Times,  July  6th,  1909— G.  A. 

12.  Action  of  Tort— "  Trade  Binpvte"—''  In 
Contemplation  of  a  Trade  Dixpute  " — Ali)i-pa>/- 
inent  of  Fine  to  Union — Threat  to  Employer  — 
Trade  Bixputes  Act,  1906  (6  Edw.  7,  c.  47), '.v.  3.] 
— The  words  "  an  act  done  in  contemplation  or 
furtherance  of  a  trade  disiiute  "'  in  sect.  3  of  the 
Trade  Disputes  Act.  1906,  mean  that  either  a 
trade  dis[iute  is  imminent  and  the  act  is  done  in 
expectation  and  with  a  view  to  it,  or  that  the 
dispute  is  alreadj'  existing  and  the  act  is  done  in 
support  of  one  side  to  it.  In  either  case  the  act 
must  be  genuinelj'  done  as  described  and  the 
dispute  must  be  a  real  thing,  imminent  or 
existing.  The  words,  however,  cannot  fairly  be 
confined  to  an  act  done  by  a  party  to  the 
dispute. 

The  appellant,  who  had  been  a  member  of  a 
trade  union,  was  during  his  membership  fined  a 
sum  of  10.?.,  which  he  did  not  pay.  He  became 
an  employer,  and  ceased  to  be  a  member  of  the 
union.  Subsequently  he  ceased  to  be  an  employer 
and  rejoined  the  union,  the  fine  not  having  been 
paid.  The  respondent,  who  was  a  delegate  of  the 
union,  went  to  the  foreman  of  the  appellant's 
employer  and  told  him  that  he  had  better  "  stop 
Conway  (the  appellant),  or  there  will  be  trouble 
with  the  men."  The  appellant  was  in  conse- 
quence dismissed  from  his  employment.  In  an 
action  against  the  respondent  to  recover  damages 
the  jury  found  that  there  was  not  a  trade  dispute 
existing  or  contemplated  by  the  men  ;  that  the 


respondent  uttered  a  threat  to  tlie  appellant's 
employer  ;  that  what  he  flitl  prevented  or  was 
intended  to  prevent  the  appellant  from  getting 
or  letaining  employment  ;  that  it  was  done  to 
compel  the  appellant  to  pay,  and  to  punish  him 
for  not  having  paid  tlie  fine ;  that  what  the 
respondent  did  was  not  done  only  to  warn  the 
appellant's  employer  that  the  union  men  would 
leave  in  consequence  of  their  being  unwilling  to 
work  with  the  appellant,  and  tliat  it  was  not 
done  in  consecpicnce  of  the  men  objecting  to 
work  with  him  ;  and  that  the  respondent  did 
something  more  than  act  on  behalf  of  the  men 
employed  by  the  appellant's  employer. 

Held — that  upon  these  findings  the  act  of  the 
respondent  was  not  done  "in  contemplation  or 
furtherance  of  a  trade  dispute "  within  the 
meaning  of  sect.  3  of  tbe  Trade  Disputes  Act, 
190(>,  and  that  the  respondent  was  not  protected 
by  that  section. 

Decision  of  C.  A.  ([1908]  2  K.  B.  844;  78 
L.  J.  K.  B.  14  ;  99  I..  T.  634  ;  24  T.  I..  K.  874  ; 
.52  Sol.  Jo.  748)  reversed. 

Conway  r.  Wade,  [1909]  A.  C.  r>06 ;  78  L.J. 

[K.  r..  102.") ;  101  L.  T.  248  ;  25  T.  L.  R.  779  ; 

53  Sol.  Jo.  754— H.  L. 

13.  Trade  Dixp7ite^ Agreement  to  liefer  to 
Conciliation  Committee — Bona  fide  Belief  that 
Employer  had  liefnsed  to  Befcr  Bixpnte  — 
Strihe  ordered  htj  Branch  of  Trade  Union  — 
Batif  cation  by  Central  Body  — Knowledge  of 
Contracts  of  Service  Broken  by  Men  Called 
Out.'\  —  In  this  action,  to  which  the  Trade 
Disputes  Act,  1906,  was  held  not  to  apply, 
the  plaintiff  alleged  that  the  defendant  trade 
union  had,  with  other  defendants,  maliciously 
induced  E.  and  F.,  two  other  defendants, 
to  break  their  contracts  of  service  with  the 
plaintiff.  A  branch  of  the  union  had  "  called 
out"  workmen  of  the  plaintiff,  including  E.  and 
F.,  and  the  central  body  had  ratified  the  act  of 
the  branch.  E.  and  F.  were  at  the  time  under 
contracts  of  service  for  three  and  five  years 
respectively.  Lord  Alverstone,  C.J.,  who  tried 
the  case  without  a  jury,  found  as  facts,  inter 
alia,  that  the  trade  union,  when  the  men  were 
called  out,  were  unaware  of  the  existence  of  E. 
and  F.'s  contracts,  that  the  central  body,  when 
they  ratified  the  strike,  were  aware  of  the  exist- 
ence of  these  contracts,  and  that  the  branch  of 
(he  tiade  union  acted  in  a  bona  tide  belief  that 
the  plaintiff  was  trying  to  avoid  havinga  dispute 
settled  in  accordance  with  a  previous  agreement 
to  refer  such  disputes  to  a  conciliation  committee 
composed  partly  of  employers  and  partly  of 
members  of  the  branch  of  the  trade  union. 

Held — that,  although  the  branch  officials  of 
the  trade  union  were  not,  as  such,  officers  or 
agents  of  the  central  botiy,  the  central  bodj'  were 
not  exonerated  if  they  in  fact  ordereil  or  autho- 
rised the  branch  officials  to  withdraw  wrongfully 
the  men  from  their  employment. 

Benabi/  and  Cadebi/  Main  Collieries,  Ld.  v. 
Yorhshii-e  Miners' Association  ([1906]  A.  C.  384  ; 
75  L.  J.  K.  B.  961  ^95  L.  T.  561  ;  22  T.  L.  R. 
543 — H.  L.)  distinguished. 

Held — that  the  judgment  of  Lord  Collins  in 

20—2 
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V.  Trade  Unions  — To nfi/iued. 
Bead  v.  Frirndli/  Societi/  of  Operative  Sfone- 
masons  (  [1902]  2  K.  B.  732  ;  71  L.  J.  K.  B.  994  ; 
51  W.  R.  115  :  87  L.  T.  493  ;  66  J.  P.  822  ;  19 
T.  L  .R.  20 — C.  A.)  did  not.  recognise  that  in 
circumstances  like  those  in  the  present  case 
there  might  be  justification  for  inducing  persons 
to  break  their  contracts  ;  that  the  agreement  to 
refer  disputes  did  not  give  to  the  trade  union, 
in  case  of  a  refusal  to  refer  a  dispute,  an  implied 
power  to  call  out  men  whom  they  knew  to  be 
under  contracts  of  service  ;  that  the  knowledge 
of  the  men's  section  of  the  conciliation  committee, 
who  were  in  fact  a  committee  of  the  branch  of  the 
defendant  trade  union,  that  E.  and  F.  were 
under  contracts  of  service  was  the  knowledge  of 
the  branch  ;  and  that  therefore  the  defendant 
trade  union  was  liable. 

Decision  of  Lord  Alverstone,  C.J.  reversed. 

Smithies  r.  National  Association  of  Opera- 

[tivp:    Plastereks    and    Others,    [1909] 

1  K.  B.  310  ;  78  L.  J.  K.  B.  259  :  100  L.  T.  172  ; 

25  T.  L.  R.  205— C.  A. 

14.  Action  Claimiiifj  Betiefits  hi/  Personal  Be- 
2)rexentatire  of  Bereaved,  Member — Trade  Jbtion 
Acts,  1871  (34  &  35  Vict.  c.  31),  s.  4,  a?idlS76  (39 
&  40  Vict.  e.  22),  s.  10 — Prorident  Nominations 
ajid  Small  Intestacies  Act,  1883  (46  &  47  Vict.  o. 
47),.?.  7.]— Sect.  4  of  the  Trade  Union  Act,  1871, 
which  prevents  legal  proceedings  being  taken  by 
a  member  of  a  trade  union  on  an  agreement  to 
pay  benefits,  applies  equally  to  prevent  the 
personal  representative  of  a  deceased  member 
taking  such  proceedings  ;  and  this  is  not  affected 
by  sect.  7  of  the  Provident  Nominations  and 
Small  Intestacies  Act,  1883. 

Russell  r.  The  Amalgamated  Society  of 
[Carpenters  and  Others,  25  T.  L.  R.  520 
— Phillimore,  J. 
(b)  Eules. 

15.  Ajjjjlicafion  of  Funds — Beprescntation  in 
Parliament — Supporting  Lahour  Partij — Ultra 
vires  —  Begistration  of  Bules  of  Society  — 
Alteration  of  Bules — Concluxirencss  of  Begi.s- 
trar's  Certificate  —  Trade  I'nion  Acts,  1871 
(34  &  35  'Vict.  .".  31),  .s\  13;  and  1876 
(39  &  40  Vict.  e.  22),  s.  16.]— Tlie  certificate 
of  the  Registrar  that  an  alteration  in  the  rules 
of  a  trade  union  has  been  registered  under  the 
Acts  is  not  conclusive  as  to  the  validity  of  such 
alteration. 

It  is  not  competent  for  a  trade  union  to  pro- 
vide for  the  maintenance  of  Parliamentary 
representafiion  hj  means  of  a  compulsory  levy  on 
its  members. 

Per  Moulton,  L.J.  :  By  our  Constitution, 
Parliamentary  representatives  are  chosen  by 
votes,  and,  however  little  the  political  views 
of  an  elected  member  may  coincide  with  those 
of  the  minority  in  the  constituency,  they  cannot 
complain.  But  that  election  is  the  election  of  a 
representative,  and,  whoever  becliosen,  the  right 
of  the  minority  remains,  that  he  shall  be  a  repre- 
sentative, and  not  one  who  has  contractually 
fettered  himself  in  discharge  of  the  duty  of  a 
representation  which  he  has  accepted  as  regards 
the  public  and  not  only  as  regards  his  own 
supporters. 


Per  Farwell,  L.J.  :  The  primary  duty  of  a 
member  of  Parliament  is  to  his  country,  and  he 
cannot  bind  himself  at  law  by  any  promise  in 
abrogation  of  that  duty. 

Decision  of  Neville,  J.- ((1908)  77  L.  J.  Ch. 
759  ;  24  T.  L.  R.  827)  reversed. 

Osborne  r.  The  Amalgamated  Society  of 

[Railway  Servants,  [1909]  1  Ch.  163  ;  78 

L.   J,   Ch.  204  ;    99  L.  T.  945  ;  25  T.  L.  R 

107  ;  53  Sol.  Jo.  98— C.  A 

Affirmed  on  appeal,  128  L.  T.  Jo.  170  ;  Tivies, 
December  22nd,  1909— H.  L. 

16.  Inspection  of  Books  by  Member — Inspection 
b)/  Aqent— Trade  Union  Act,  1871  (34  &  35  Vict. 
c.  31),  s.  14,  Sched.  I.  (6).]- By  the  rules  of  a 
trade  union  it  was  provided  that  "  the  books 
and  accounts  of  the  society  and  list  of  members 
shall  be  open  to  the  inspection  of  all  the 
members  thereof,  and  of  every  person  having  an 
interest  in  the  funds,  in  accordance  with  the 
Trade  Union  Acts,  on  one  week's  notice  being 
given,  on  application  to  the  committee." 

Held  —  that  the  right  of  inspection  so 
given  to  members  of  the  society  and  to  those 
having  an  interest  in  its  funds  might  be  exercised 
by  means  of  an  agent. 

Held,  therefore — that  the  plaintiffs,  members 
of  the  society,  were  entitled  to  inspection  of 
its  books  and  accounts  by  an  accountant  on 
their  behalf,  such  accountant,  however,  to  give 
an  undertaking  not  to  make  use  of  the  informa- 
tion acquired  except  for  the  purpose  of  advising 
his  clients. 

Norey  v.  Keep,  [1909]  1  Ch.  561  ;  78  L.  J.  Ch. 
[334  ;  100  L.  T.  322  ;  25  T.  L.  R.  289— Parker,  J. 

17.  Bestraint  of  Trade — Dejinition  of  Trade 
Union  —  Defence  to  Action  for  Becorery  of 
Fine.-^Trade  Union  Act,  1871  (34  &  35  Vict. 
c.  31),  s.  4 — Trade  Union  Act  (^1871)  Amendment 
Act,  1876  (39  &  40  Vict.  c.  22),  s.  16.]— In  the 
rules  of  the  defendant  societj^  it  was  stated  that 
the  society  was  a  trade  union,  and  that  one  of  its 
objects  was  to  regulate  the  relations  between 
employers  and  workmen.  Rule  40,  sect.  2,  pro- 
vided that  "strike  pay  will  only  be  paid  in 
support  of  members  endeavouring  to  secure  an 
advance  of  wages  or  resisting  a  reduction  of  the 
same,  resisting  an  increase  of  the  hours  of 
labour  and,  when  desirable,  endeavouring  to 
secure  a  reduction  of  the  same."  Sect.  4  pro- 
vided that  in  case  of  a  strike  members  should 
be  entitled  to  strike  pay  for  six  weeks,  and 
continued  :  "If  the  strike  continue,  the  strike 
committee  shall  be  empowered  to  continue  pay 
for  a  longer  period  if  they,  upon  consideration, 
deem  it  necessary."  No  other  rule  attempted 
to  regulate  the  relations  between  employers 
and  workmen. 

The  plaintiff  sued  the  defendant  for  the 
amount  of  a  fine  which  he  said  had  been 
illegally  imposed  upon  him,  and  the  defence 
was  raised  that,  the  defendant  society  being  a 
trade  union,  the  action  was  not  maintainable  by 
reason  of  the  Trade  Union  Act,  1871,  s.  4. 

Held — that  the  objects,  generally,  of  the 
society  were  not  illegal,  that   the  rules  merely 
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V.  Trade  'Umona—( 'o/diniieJ. 
insured  members  aj:;ainst  the  results  of  a  strike, 
that  they  were  not  in  restraint  of  trade  so  as  to 
render  the  society  illepil,  and   that   tlie  action 
was  therefore  maintainable. 

Decision  of  Div.  Ct.  (\>\t  L.  T.  f.KI  ;  21  T.  L.  U. 
814)  reversed. 

GozNEY  c.  Bristol,  Wkst  of  KxCtLAnd  and 

[South   Wales  Opeuatives'   Trade  and 

Provident  Society,  [IDO'.l]  1  K.  1?.  'Jul  ;  78 

L.  J.  K.  B.  016  ;  100  L.  T.   GtJil  ;  25  T.  L.  11. 

370  ;  53  Sol.  Jo.  341— C.  A. 

18.  'Title  to  Sue — Secessio/i  of  Branch — Reso- 
lut'uiiL  to  Distribute  Funds  Aiuoiujst  Memhers — 
Action  to  Jlextrain  MisappHr<(tion  of  Funds — 
Trade  Union  Act,  1871  (34  &  35  Viet.  c.  31),  s.  4.] 
— An  action  by  the  trustees  of  a  trade  union  to 
restrain  the  misapplication  of  the  funds  of  a 
branch  of  the  trade  union  by  tlie  trustees  of  the 
branch  is  maintainable,  notwithstanding  sect.  4 
of  the  Trade  Union  Act,  1871. 

The  Court  made  a  declaration  that  a  resolu- 
tion of  a  seceding  branch  of  the  trade  union  to 
distribute  the  funds  of  the  branch  among  the 
members  of  the  branch  was  ultra  vires  the  rules 
of  the  trade  union,  and  granted  an  injunction 
restraining  the  branch  trustees  from  making 
such  distribution  of  the  branch  funds  or  from 
dealing  with  the  same  otherwise  than  in  accord- 
ance with  the  rules. 

Decision  of  Eve,  J.  ([1908]  2  Ch.  624  ;  77 
L.  J.  Ch.  777  ;  99  L.  T.  609  ;  24  T.  L,  R.  816  ;  52 
Sol.  Jo.  683)  varied. 

Cope  v.  Crossingham,  [1909]  2  Ch.  148 ;  78 

[L.  J.  Ch.  615  ;  100  L.  T.  945  ;  25  T.  L.  R. 

593  ;  53  Sol.  Jo.  559— C.  A. 

(c)  Conspiracy. 

19.  Ajjjjeal  from  Ontario — Actionable  Con- 
spiracy —  Besolution  of  Union  callinij  a  Strike 
— Misdirection.]  —  The  respondents  sued  the 
appellants  (who  represented  the  members  of  a 
trade  union),  alleging  that  they  had  conspired 
to  injure  the  respondents  in  the  conduct  of  their 
business,  and  that  in  pursuance  of  the  conspiracy 
the  union  caused  the  respondents'  men  to  go  out 
on  strike.  The  Judge  in  effect  directed  the  jury 
that  if  the  resolution  of  the  union  calling  out 
the  [)laintiffs'  men  was  the  cause  of  the  strike 
that  was  an  actionable  wrong,  without  regard 
to  the  motive  and  without  regard  to  the  con- 
spiracy alleged. 

Held  —  that    this    direction    could    not    be 
supported  and  that  there  must  be  a  new  trial. 
Decision  of  the  C.  A.  for  Ontario  reversed. 

Jose  r.  Metallic  Roofing  Co.  of  Canada, 

[Ld.,  [1908]   A.  C.  514  ;    78  L.  J.  P.  C.  36  ; 

99  L.  T.  742  ;  24  T.  L.  R.  878— P.  C. 

(d)  Offences. 

20.  Peaceful  Picketing — Evidence  of  Precious 
Acts — Picketing  a  Theatre — Trades  Disputes 
Act,  1906  (6  Edw.  7,  c.  47),  s.  2—Consjjiraci/ 
and  Protection  of  Property  Act,  1875  (38  k 
39  Vict.  c.  88).] — In  a  prosecution  for  "wrong- 
fully and  without   legal  authority   besetting," 


where  the  intention  of  the  defendants  is  in 
question,  the  justices  are  entitled  to  receive  and 
act  u[>oM  evidence  of  previous  acts  of  the  accused. 
'I'lie  justices  siiduld  coiisiilcr  the  character  of  the 
meeting  antl  ail  the  circumstances  of  the  case, 
anil  determine  whether  (he  parties  were  acting 
merely  for  the  pui|)<ise  of  peacefully  (jbtainiiig  or 
communicating  informaticni,  <»r  of  peacefully  per- 
suading any  person  to  wni-k  or  abstain  from 
working. 

Quwre  —  Whether  peacefully  picketing  a 
theatre  for  the  pur[)ose  of  persuading  members 
of  the  public  from  attending  the  performances 
is  within  the  exception  contained  in  the  Trades 
Disputes  Act,  190(i,  sect.  2,  which  authorises 
picketing  for  the  purpose  of  "persuading  any 
person  to  work  or  abstain  from  working." 
ToppiN  r.  FEitoN  and  Others,  43  I.  L.  T.  190 
[  —  Div.  Ct.,  Ireland. 
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I.  REGISTRATION. 

(i)  Application. 

1.  Distinctive  Mark — •'  Osirci/o"  Corn  Flour — 
Trade  Marks  Act,  1905  (5  Edw.  7.  c.  15),  .v.  9, 
sub-s.  5.]— The  proprietors  of  a  well-known  pre- 
paration of  corn  flour,  which  hatl  for  many  years 
been  known  in  this  country  as  Oswego  Pre- 
pared Corn  or  Oswego  Corn  Flour,  applied  under 
sect.  9.  sub-sect.  5,  of  the  Trade  Marks  Act,  1905, 
for  the  registration  of  the  word  "  Oswego  "  alone 
as  their  trade  mark  for  corn  flour  or  prepared  corn 
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677;    101    L.   T.   29 


I.  Registration — Conttmted.  of  the  Trade  Marks  Act,  1905,  and  ought  to  be 

for  use  as  food  in  class  42.     The  evidence  showed  \  registered. 

that  their  preparation  had  been  upon  the  market  j  In    re     an    Application    of     Whitfield's 

for  60  years,  and  that  the  word   "Oswego"  in  j      [Bedsteads,  Ld.,  for  Registration  op  a 

connection  with  corn  flour  denoted  their  prepara-  j      Trade  Mark,  [1909]  2  Ch.  373  ;_78  L.  J.  Ch. 

tion. 

Held — that    "Oswego"   was    a    "distinctive 
mark"  in  respect  of  corn  flour  within  the  mean- 
ing of  sect.  9,  sub  sect.  5. 
In  ee  National  Stanch  Co.'s  Application 

[for  thu  Registration  of  a  Trade  Mark, 

[1908]   2  Ch.  698;  78  L.  J.  Ch.  34  :  99  L.  T. 

724  ;  2.5  T.  L.  R.  13  ;  53  Sol.  Jo.  13  ;  25  R.  P.  C. 
802  ;  21  Cox,  C.  C.  712— Warrington,  J. 


2.  ^^Distinctive  Mark" — "  Buyal  \Vo)rrster" 
Corsets — "  Boijal  " — Suggestion  of  Royal  Patron- 
age— Poioer  of  Board  of  Trade  to  Direct  Service 
of  Ajjjjlication  on  Persons  other  than  Co  nipt  roller 
—Trade  Mark  Bules,  1900,  r.  -^9— Trade  Marks 
Act,  1905  (5  Edw.  7,  c.  15),  s.  9  (5),  (11).]— An 
application  by  the  Royal  Worcester  Corset  Com- 
pany, of  Worcester,  Massachusetts,  for  registra- 
tion of  the  words  "  Royal  Worcester  "  as  a  trade 
mark  in  connection  with  corsets  was  refused  on 
the  grounds  that  the  words  were  not  in  them- 
selves distinctive  words  within  the  meaning  of 
sect.  9  (5)  of  the  Trade  Marks  Act,  1905  ;  that 
there  was  no  evidence  that  apart  from  additional 
words  indicating  that  the  corsets  were  made  in 
America,  they  had  become  distinctive  by  user  ; 
and  that  the  word  "  Royal "  suggested  Royal 
patronage,  which  it  was  not  alleged  that  the 
applicants  enjoyed. 

Whatever  may  be  the  strict  powers  of  the 
Board  of  Trade  under  rule  39  of  the  Trade  Mark 
Rules,  1906,  in  recjuiring  an  application  to  Court 
by  the  applicant  for  the  registration  of  a  trade 
mark  under  sect.  9  (5)  of  the  Trade  Marks  Act, 
1905,  to  order  service  of  the  application  on 
persons  other  than  the  Comptroller,  it  is  a 
convenient  practice  for  the  Board  to  indicate 
upon  whom,  in  their  opinion,  the  application 
should  be  served.  If  the  applicant  does  not 
serve  the  persons  indicated  by  the  Board,  the 
Court  may,  if  it  thinks  lit,  proceed  without  such 
service,  or  it  may  direct  service  to  be  made 
according  to  its  own  view  of  what  the  circum- 
stances require. 

In  re  Royal  Worcester  Corset  Qo.'s 
[Application  to  Register  a  Trade  Mark, 
[1909]  1  Ch.  459  ;  78  L.  J.  Ch.  309  ;  100  L.  T. 
235  ;    25   T.    L.   R.   241  ;    26   R.  P.  C.   185— 

Parker,  J. 


3.  "  Distinctive  Mark" — Xante  of  Well-known 
Phgsician— Trade  Marks  Act,  1905  (5  Edw.  7, 
c.  15),  .S-.  9,  snb-s.  5.] — From  the  year  1881  the 
applicants,  who  were  manufacturers,  used,  with 
his  consent,  the  name  of  a  well-known  physician 
as  a  trade  mark  for  a  class  of  bedsteads  which 
they  made  and  sold,  they  paying  to  the  physician  \  of  deception 
a  royalty  on  every  bedstead  sokl  down  to  his  |  Burberuys 
deatii  in  1899,  and  afterwards  to  his  widow. 
The  name  was  only  used  in  connection  with 
these  particular  bedsteads,  and  no  others. 

Held — that   the  name   was    a    "  distinctive 
mark  "  within  the  meaning  of  sect.  9,  sub-sect.  5 


53    Sol.    Jo.    598  ;    26 
R.  P.  C.  657— Eve,  J. 

4.  Sim  ilar  Mark  Already  on  Begister — Different 
Class — ^' Same  Description  of  (roods" — Calcu- 
lated to  Deceive— Trade  Marks  Act,  1905  (6 
Edw.  7,  c.  15),  ss.  11,  19.] — A  company  applied 
for  the  registration  in  Class  38  of  the  Maltese 
cross  surrounded  by  certain  words  in  respect  of 
two  trade  marks,  one  for  indiarubber  boots  and 
shoes,  and  the  other  for  indiarubber  footwear  not 
including  gaiters  or  goods  of  a  like  kind.  The 
application  was  opposed  by  an  English  com- 
pany who  had  already  a  Maltese  cross  on  the 
register  in  Class  40  for  indiarubber  and  gutta- 
percha goods  not  included  in  other  classes,  but 
not  including  dress  shields  or  goods  of  a  like 
kind.  The  opposition  was  founded  on  the 
ground  that  the  goods  for  which  the  applicants 
sought  registration  were  the  same  description  of 
goods  as  those  in  which  the  opponents  traded  ; 
and  that  the  registration  and  use  of  a  Maltese 
cross  would  be  "  calculated  to  deceive "  within 
the  meaning  of  sect.  11  of  the  Trade  Marks  Act, 
1905. 

Held— that  the  case  fell  within  sect.  19  of  the 
Trade  Marks  Act,  1905,  which  gave  increased 
protection  to  a  trade  mark  already  on  the 
register  ;  and  that  if  the  Court  were  satisfied, 
as  in  the  present  case,  that  goods,  although  in 
different  classes,  were  really  the  "same  descrip- 
tion of  goods,"  the  opponents  were  entitled  to 
claim  the  benefit  of  sect.  19. 

Decision  of  Neville,  J.  (26  R.  P.  C.  84)  aflarmed. 
In  re  Gutta    Perch  a  and   India   Rubber 

[Co.^  OF  Toronto's   Applications,   [1909] 

2  Ch.  10  ;  78  L.  J.  Ch.  427  ;  100  L.  T.  756  ; 
26  R.   P.  C.  428— C.  A. 

(2)  Invented   or   Descriptive  Name  :  Secondary 
Meaning. 

5 .  Descr  ipt  i  ve  Xa  ni  c — D  isti  net  i  ve  Xa  m  e — ■  •  SI  ip- 
on" — Coats  and  Overcoats — Application  for 
Lijunction  to  Bestrain  Use  of  Xame.] — A  word, 
such  as  "  slip-on  "  as  applied  to  overcoats,  may 
be  at  the  same  time  both  descriptive  and  dis- 
tinctive, but  the  fact  that  it  retains  its  prima 
facie  descriptive  signification  increases  the 
difliculty  of  proving  that  it  is  distinctive  of  the 
goods  of  any  particular  manufacture.  If  a 
word  is  j>rimd  facie  the  name  of  or  description 
of  an  article,  evidence  that  it  is  also  generally 
associated  with  the  name  of  a  particular  maiiu- 
facture  is  not  conclusive  that  it  has  become  a 
distinctive  word  which  cannot  be  used  of  the 
same  article  when  made  by  others  without  risk 


TL.  T.  985 


V.  J.  C.  Cording  &  Co.  Ld.,  100 

25  T.  L.  R.  576  ;  26  R.  P.  C.  693— 

Parker,  J. 


6.  ^'■Distinctive  Mark  " — Geographical  Xame — 
Trade  Marks  Act,   1905  (5  Edw.  7,  c.  15),  s.  9, 
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T.  Registration—  ( 'onfinucd. 
xuh-M.  4,  T).]— The  applicaii(s,  wlio  oiirried  on 
business  at  San  Francisco  as  the  Caliloinia 
Fig  Syrup  Company,  intioilueed  amciiicinal  [uc- 
paration  into  thiscountry  some  twelve  or  thirteen 
years  ago,  ami  this  preparation  had  Ijeen  con- 
tinuously sold  here  under  the  name  "  California 
Syrup  of  Figs."  The  name  was  on  the  bottles 
in  which  the  pre[)aratiou  was  soUl,  anil  it  was 
used  in  the  advertisements  which  had  been 
extensively  issued  by  the  applicants.  The  name 
'•California  Syrup  of  Figs"  did  at  the  present 
time  distinguish  the  manisfacture  of  the  aitpli- 
cants  from  other  preparations  of  similar  manu- 
facture in  this  countrj'. 

Held— that,  without  saying  that  the  mark 
was  distinctive  or  that  it  ought  to  be  registered, 
the  applicants  should  not  be  precluded  from 
endeavouring  to  obtain  registration  of  the  mark. 

Decision  of  Warrington,  J.  ([I'JO'.I]  2  Ch.  99  ; 
78  L.  J.  Ch.  515;  lUO  L.  T.  875  :  25  T.  L  K.' 
539  ;  26  K.  P.  C.  436)  reversed. 

In  re  California  Fia  Svrup  Co.s  Appli- 

[CATION,  [1909]  W.  N.  233  ;  101  L.  T.  587  ;  26 

T.  L.  K.  100  ;  54  Sol.  Jo.  100— C.  A. 

7.  '■'■  Distinct  ire  Mark'"— Laudatory  Epithet 
— •'  Perfection  " — User— Trade  Murhs  Act,  1905 
(5  Edw.  7,  c.  15),  .V.  9.]— An  ortlinary  laudatory 
epithet  is  not  adapted  to  distinguish  goods  of  a 
particular  proprietor,  and  therefore  is  not 
capable  of  being  registered  as  a  trade  mark. 
Whether  in  any  particular  case  the  word  is  or  is 
not  something  more  than  a  laudatory  epithet  is 
for  the  tribunal  to  tlecide.  If  it  is  open  to  tloubt, 
the  tribunal,  that  is,  in  the  first  place,  the  Board 
of  Trade,  whose  preliminary  order  is  necessary, 
may  direct  the  application  for  registration  to 
proceed  ;  but  if  the  tribunal  is  satisfied  that  the 
word  is  purely  laudatory,  the  application  ought 
not  to  be  allowed  to  proceeil,  and  if  the  applica- 
tion has  been  allowed  to  proceed  it  ought  to  be 
refused  at  the  second  stage. 

Such  words  as  "good,"  "  best,"  "  perfection," 
cannot  be  distinctive  marks  within  sect.  9  (5) 
of  the  Trade  Marks  Act,  1905,  notwithstanding 
long  user  of  such  a  word  in  connection  with  the 
applicant's  soap. 

Decision  of  Eady.  J.    ([1909]  W.  N.  147;  25 
T.  L.   R.  643  ;  26  11.  P.  C.  561)  affirmed. 
In    re    Joseph    Crosfield    i:    Sons.    Ld.'s 

[Application,  [1909]  W.  ]s'.  233;  101  L.  T 
58r;  26  T.  L.  K.  100  ;  54  Sol.  Jo.  lOO— C.  A. 


8.  "  Orlwoola" — Words  Misspelt — Xot  liet/is- 
t ruble— liectification  of  Register-Trade  Marks 
Act,  1905  (5  Edw.  7,  c.  15),  ss.  9,  35,  36,  44.]— A 
word,  not  being  an  invented  word,  ought  not  to 
be  put  on  the  register  if  its  spelling  is  plionetic 
and  it  resembles  in  sound  a  word  which  when 
properly  spelled  coukl  not  be  put  on  the  register. 

In  1899  and  1900  the  respondents'  predecessors 
in  business  registered  the  word  "Orlwoola"as 
a  trade  mark  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1888,  and  the  mark  had  ever 
since  been  continiumsly  used  by  the  responilents, 
and  had  become  identified  with  a  woollen 
material  manufactured  by  them.     There  was  no 


evidence  that  the  registration  of  the  mark  had 
caused  any  deceptiun  or  given  ri.se  to  any  con- 
fusion or  inflicted  any  hardshi|)  upon  other 
traders.  The  applicants  asked  for  the  register  to 
be  rectified  by  the  e.\()unging  of  the  mark.  The 
respondents  had  disclaimed  the  words  •■all  wool." 
Held— that  the  word  "  Orlwoola  "  was  not  an 
"  invented  word"  under  the  Patents,  Designs 
and  Trade  .Marks  Act,  1888,  or  the  Trade  ilarks 
Act,  19(15,  that  it  was  not  registrable  under  the 
Act  of  1905  as  a  "  distinctive  mark,"  and  that  it 
must  be  expunged  from  the  register. 

Decision  of  Eve,  J.  (25  T.  L.  R.  695  ;  53  Sol 
Jo.  672 ;  26  R.  P.  C.  681)  reversed. 

In  RE  H.  N.  Brock  &  Co.,  Ld.,  [1909]  W.  N. 

[233  ;  1 01  L.  T.  587  ;  sub  mm.  In  re  Trade 

Marks  Nos.  224722,  230405,  and  230407,  26 

T.  I..  R.  loo  ;  54  Sol.  Jo.  100— C.  A. 

(3)  Alteration  and  Eectiflcation. 

See  No.  8,  xvjjra. 

II.  DECEPTION. 

Sec   also   Nos.  2,   4,  supra  ;  Trade    AND 
Trade  Unions,  Nos.  I,  2,  3. 

(1)  By  use  of  Same  Trade  Name. 

9.    ( 'hart reuse— Passimj    ojf— French    Law   of 
Associations — Transfer   of  Jiusiness  to    OjHcial 
Liquidator— Business  in,  France — Business  Out- 
side France — English  Trade  Marks.'] — A  liqueur, 
known  as  "  Chartreuse,"  had  been  manufactured 
at  a  distillery  near  the  monastery  of  La  Grande 
Chartreuse,   in   France,   by  monks  of  the    Car- 
thusian Order,  according  to  a  secret  process,  since 
1850.       In    1876  the   monks  registered,   among 
others,  as  a  trade  mark  in  England  a  label  which 
bore  the  woids  "  Li([ueur  fabriquee  a  la  Grande 
Chartreuse,"  and   had  on  it  the  device  of   the 
order,  in  the  name  of  Louis  Garnier,  then  pro- 
curateur  of  the  monastery.     In  1903  the  monks 
of  the  monastery  were  expelled  from  France,  and 
the  French  Courts  declared  that  their  property 
I  business,    goodwill,    anil    trade     marks    became 
vested  in  an  official  liquidator  under  the  French 
Law   of    Associations   of    1901.       Some   of   the 
expelled   monks    went   to   Tarragona,  in  Spain, 
where,    under    an    agreement    with    a   Spanish 
company,  the  manufacture  of  their  liqueur  was 
carried   on    under  their  superintendence.      The 
liquidator,  by  his  agents,  proceeded  to  make  a 
similar  liijueur  to  that  of  the  monks  at  the  distillery 
of  the  monastery  and  to  sell  it  in  England  under 
the  name  "  Chartreuse,"  and  on  the  faith  of  the 
French   judgments  the  Comptroller   placed  the 
name    of    the    Ii(iuidator   upon  the   register   in 
respect  of  the  above  trade  nuirk  in  lieu  of  that  of 
Rey,  then  procurateur  of  the  order.     Upon  action 
by   the  representative  of  the  Carthusian  Order 
and   others   to    restrain   the    li.juidator  and  his 
agents  from  using  the  word  "Chartreuse"  and 
passingoff  their  liqueur  as  that  of  the  plaintiffs, 
and  upon    motion  for   the   rectification   of   the 
register  :  — 

Held — that  the  word  'Chartreuse"  had  prior 
to  the  year  1903  acquired  in  the  English  liqueur 
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II.  Deception — Continned. 

market  the  secondary  meauing  of  a  liqueur  niade 
by  the  monks  of  La  Grande  Chartreuse  :  that 
the  French  judgments  did  not  affect  the  goodwill 
or  the  ti-ade  marks  of  the  business  carried  on  by 
the  monlvS  outside  France  ;  that  the  defendants 
were  passing  ofE  their  liqueur  as  the  old  liqueur 
made  by  the  monks  ;  and  that  the  plaintiffs  were 
entitled  to  an  injunction  to  restrain  the  defen- 
dants from  using  the  word  "  Chartreuse  "  as  the 
name  of  their  liqueur  and  from  passing  off  their 
liqueur  as  that  made  by  the  plaintiffs,  and  that 
the  entry  in  the  register  must  be  struck  out. 

Key  v.  Lecouturier,   [1908]   2   Ch.  715;    78 
[L.  J.  Ch.  181  ;  98  L.  T.  197  ;  25  R.  P.  C.  265 

— C.  A. 

(2)  By  Colourable  Imitation  of  Name. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

(3)  By  Colourable  Imitation  of  Label,  Design, 
or  Get-up. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  CONDUCT  FACILITATING  DECEPTION. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  MISREPRESENTATIONS  BY  ADVER- 
TISEMENT, etc. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

V.  FALSE  TRADE  DESCRIPTION  :  MER- 
CHA.NDISE   MARKS  ACT,  1887. 

10.  Exemption  in  Case  of  Descviptum  Applied 
in  1887  to  Goods  of  a  Partienlar  Class — Mer- 
chandise Marks  Act,  1887  (50  &  51  Vict.  c.  28), 
ss.  2,  3, 18.] — Where  cigars  made  in  this  country, 
but  partly  composed  of  Havana  tobacco,  are  sold 
in  boxes  with  Spanish  names  and  pictures  upon 
them  similar  to  those  containing  Havana  cigars 
made  and  grown  in  Cuba,  they  are  not  sold 
under  a  trade  description  lawfully  and  generally 
applied  in  1887  to  goods  of  a  particular  class  to 
indicate  the  particular  class  within  the  meaning 
of  sect.  18  of  the  Merchandise  Marks  Act,  1887, 
although  such  British  cigars  were  sold  in  1887  in 
boxes  with  similar,  but  not  the  same,  names  and 
pictures  upon  them. 

On  these  facts,  therefore,  a  conviction  under 
sect.  2,  sub-sect.  2,  of  the  Merchandise  Marks 
Act,  1887,  for  selling  two  boxes  of  cigars  to  which 
a  false  trade  description  was  applied,  was  uphfild, 
the  Court  holding  that  the  exemption  under 
sect.  18  of  the  Act  had  no  application  to  the  case, 
and  supporting  the  direction  of  the  learned  Judge 
who  tried  the  case,  to  the  effect  that  sect.  18  was 
intended  to  protect  one  particular  trade  descrip- 
tion, which  was  like  a  trade  mark,  attached  to  a 
particular  class  of  goods. 
R.  V.  Butcher.  99  L.  T.  622  ;  72  J.  P.  451  ;  24 

[T.  L.  R.  797  ;  52  Sol.  Jo.  716  ;  21   Cox,  C.  C. 

697— C.  C.  A. 

11.  British-made  Cigars — Get-uj)  of  Box — Mer- 
chandise Marks  Act,  1887  (50  &  51  Vict.  c.  28), 
ss.  2,  3.] — The  defendants  were  convicted  under 
sect.  2  of  the  Merchandise  Marks  Act,  1887,  for 
selling,  and  having  in  their  possession  for  sale, 
cigars  to  which  a  false  trade  description  was 
applied. 


Held,  on  appeal — that  there  was  evidence 
upon  which  the  jury  were  entitled  to  come  to 
the  conclusion  that  the  defendants  had  applied 
a  false  trade  description  to  the  cigars  and  that 
it  could  not  be  said  that  the  jury  acted  unreason- 
ably in  saying  that  the  defendants  had  not 
proved  within  the  meaning  of  sect.  2  (2)  (c) 
of  the  Act  that  they  "  otherwise  had  acted 
innocently." 
Rex  v.  Joseph    Phillips  ;    Rex   /•.   Philip 

[Phillips;  Rex   r.   David    Phillips,  73 
J.  P.  458  ;  25  T.  L.  R.  764— C.  C.  A. 

VI.  PRACTICE. 

1.  In  General. 

12.  Appeal  from.  Registrar — Leave  to  Adduce 
Further  Evidence  —  Trade  Marks  Act,  1905 
(5  Edw.  7,  c.  15),  s.  14  (7).]— On  appeal  from 
the  refusal  of  the  Registrar  of  Trade  Marks  to 
register  the  applicant's  trade  mark,  the  Court 
gave  leave  to  adduce  further  evidence. 

In  re  Ogston  and  Tenant,  Ld.,  26  T.  L.  R. 

[40 — Joyce,  J. 

13.  Pleading — Infringement  of  Trade  Mark— 
Defence— Particulars  of  Alleged  Invalidity.'] — 
There  are  no  rules  of  pleading  peculiar  to  actions 
for  infringement  of  trade  marks,  and  in  defence 
to  such  an  action  particulars  of  alleged  invalidity 
must  be  given. 

Rowland  v.  Michcll  ((1896)  13  R.  P.  C.  457— 
Romer,  J.)  followed. 

Geosvenor    Chemical    Co.   v.  Greenfield, 
[[1909]  1  I.  R.  32— Meredith,  M.R.,  Ireland. 

2.  Costs. 

14.  Use  of  Royal  Arms — Injunction — Motion  in 
Court— Costs— Trade  Marks  Act,  1905  (5  Edw.  7, 
c.  15),  s.  68.] — On  a  motion  in  Court  for  an 
injunction  under  sect.  68  of  the  Trade  Marks 
Act,  1905,  to  restrain  the  unauthorised  use  of 
the  Royal  Arms  and  the  words  "  By  Royal 
Appointment,"  the  defendants  consented  to  a 
perpetual  injunction  and  to  an  order  for  delivery 
up  after  a  certain  time  of  all  documents  in  their 
possession  bearing  the  said  arms  or  words,  audit 
was  agreed  that  the  hearing  should  be  treated  as 
the  trial  of  the  action.  On  the  question  whether 
the  defendants  should  pay  the  costs  other  than 
would  have  been  incurred   if  the   matter   had 

been  heard  in  chambers, 

» 

Held — that  the  plaintiffs  were  quite  justified 
in  moving  in  Court  and  that  the  defendants,  as 
they  had  agreed  to  treat  the  hearing  as  the  trial 
of  the  action,  which  could  not  have  been  done 
in  chambers,  must  pay  the  ordinary  costs. 
Royal  Warrant  Holders'  Association  r. 

[E.  J.   KiTSON,   Ld.,    Tillies,    January   23rd, 
1909— Eady,  J, 

3.  Trifling  Offences. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  MISCELLANEOUS   CASES. 

15.  Trade  Mark— Assignment  of  Trade  Mark 
— Breach  of  Trade  Mark— Title  to  Damages.] — 


625 


TRAMWAYS   AND   LIGHT   RAILWAYS. 


026 


VII.  Miscellaneous  Cases — Contimwd. 
The  phiiul ill's  suoil  for  infringement  of  trade 
marks  in  respect  of  watches.  Upon  it  being 
shown  that  the  business  of  selling  watches  in 
Hong  Kong  atfected  thereby  did  not  belong  to 
the  phiintilfs  and  was  not  carried  on  for  tlieir 
benefit,  but  that  they  merely  manufactured  and 
supplied  to  it  the  watches  sold  : — 

Held— that  the  plaintiffs  could  not  maintain 
the  action. 

Ullmann  &;  Co.  v.  Cesar  Leuba,  [1908]  A.  C. 

[443  ;    78  L.  J.   P.   C.  41  :  99  L.  T.  531  ;  25 

R.  P.  C.  673— P,  0, 

16.  I/inoce/il  Inf ringer — Consent  to  Perpetual 
Injunction — Right  to  Account  of  Profits  or 
Damages.'] — The  Trade  Marks  Acts  have  not 
altered  the  principle  laid  down  in  Edelsten  v. 
EdelsteniilSm')  1  De  G.  J.  &  S.  185),  and  the 
registered  proprietor  of  a  trade  mark  is  not 
entitled  to  an  account  of  profits  or  damages 
against  an  innocent  infringer,  but  only  to  an 
injunction. 

Slazenger   and    Sons  v.   Spalding   Bros., 
[[1909]  W.X.  261— Neville,  J. 
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I.  BYE-LAWS. 

[Xu  paragraphs  in  this  vol.  of  the  Di^ 


^st.] 


II.  CONSTRUCTION  AND  MAINTENANCE. 

1.  Gas  Mairat  and  Pipes — Laying  Down, Repair- 
ing, etc. — Additional  Expense  Incurred  by  Reason 
of  Existence  of  Truiincay—Xew  Pipes  —Interrup- 
tion of  Tramway — Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  s.  32.] — An  interruption  of  tramway 
traffic  within  the  meaning  of  sect.  32,  sub-sect.  2, 
of  the  Tramways  Act,  1870,  is  caused  when  in 
the  case  of  a  double  line  both  up  and  down 
traffic  has  to  be  carried  on  a  single  line,  or  when 
tramcars  are  slowed  down  or  brought  to  a  stand- 
still for  a  sufficient  time  to  enable  workmen  to 
get  out  of  trenches  under  or  near  the  tramlines. 

The  additional  expense  of  the  following  works 
is  recoverable  from  the  promoters  under  sect.  32 
of  the  Act  of  1870  :  («)  Connecting  a  new  service 
pipe  laid  for  the  first  time  since  the  construction 
of  the  tramway  with  a  main  laid  before  the  con- 
struction of  the  tramway,  such  connection  being  |  satisfaction  of  the  road  autiiority  absolutely 
an  alteration  of  the  main  ;  (J)  repairing,  altering,  j  to  their  reasonable  satisfaction,  and  that 
or  removing  a  service  j)ipe  or  a  main  laid  before 
the  tramway  was  constructed.    The  additional 


exi^ense  of  the  following  works  is  not  recoverable  : 

(c)  Laying  down  a  new  service  pipe  for  the  first 
time  since   the  construction  of   the   tramway  ; 

(d)  repairing,  altering,  or  removing  a  service 
pipe  laid  since  the  tramway  was  constructeti,  the 
main  having  been  laid  before  the  construction  of 
the  tramway. 

Decisiim  of  I'hillimore,  J.,  on  tiiese  points 
([1909]  2  K.  B.  297;  78  L.  J.  K.  B.  772  ;  100 
L.  T.  909  ;  73  J.  P.  323  ;  7  L.  G.  R.  693)  attirmed. 

Semblr,  the  expression  " such  work"  in  sub- 
sect.  5  of  sect.  32  means  work  whereby  the 
traffic  on  the  tramway  is  interrupted. 

In  re  Bristol  Gas  Co.  and  Bristol  Tram- 
[wAYS  AND  Carriage  Co.,  Ld.,  [1909]  W.  N. 
223  ;  101  L.  T.  659  ;  26  T.  L.  R.  75  ;  54  Sol. 

Jo.  47— C.  A. 

2.  Snow,  Clearing  Away — Duty  of  Company — 
"  Maintain  and  Keep  m  Good  Condition  and 
Repair" — Remoral  of  Snow — Tramways  Act, 
1870  (33  &  34  Vict.  c.  78),  s.  28.]— Sect.  28  of  the 
Tramways  Act,  1870,  does  not  impose  upon  a 
tramway  companj'  the  duty  of  removing  snow 
from  their  tramway,  when  it  does  not  cause  an 
obstruction  to  passengers. 

Held  also,  upon  the  facts — that  the  defendant 
company  had  not  by  their  use  of  a  snow-plough 
created  a  nuisance  causing  peculiar  damage  to 
the  plaintiff  authority. 

Acton  District  Council  r.  London  United 

[Tramways,  [1909]  1  K.  B.  68  ;  78  L.J.  K.  B. 

78  ;  100  L.  T.  80  ;  73  J.   P.  6  ;  7  L.  G.  R.  20  ; 

53  Sol.  Jo.  62— Div.  Ct. 

3.  Repairs — Satisfaction  of  Road  Authority — 
Arbitration — Jurisdiction  of  Magistrate — Tram- 
icays  Act,  1870  (33  &  34  Vict.  c.  78),  ss.  28,  33.] 
— The  private  Acts  of  a  tramway  company 
incorporated  sects.  28  and  33  of  the  Tramways 
Act,  1870,  and  imposed  on  the  company  a 
penalty   (1)   for   non-compliance  with   sect.  28, 

(2)  for  not  keeping  the  tramways  in  repair  to 
the    satisfaction    of    the    road    authority,    and 

(3)  for  not  keeping  the  rails  in  repair  and  so  as 
not  to  be  a  danger  or  annoyance  to  the  ordinary 
traffic. 

The  tramway  company  were  summoned 
(1)  for  not  keeping  in  repair,  with  such  materials 
and  in  such  manner  as  the  road  authority  had 
directed,  the  portion  of  the  road  prescribed  by 
sect.  28  of  the  Tramways  Act,  1870,  (2)  for  not 
keeping  their  tramways  in  repair  to  the 
satisfaction  of  the  road  authority,  and  (3)  for 
not  keeping  the  rails  in  repair  and  so  as  not  to 
be  a  danger  or  annoyance  to  the  ordinary 
traffic. 

Held — that  the  obligation  to  keep  in  repair 
certain  parts  of  the  roads  which  is  imposed  by 
sect.  28  of  the  Tramways  Act,  1870,  and  the 
obligation  imposed  by  the  company's  private 
Acts  to  keep  the  tramwaj's  in  repair  to  the 
satisfaction  of  the  road  authority,  was  in  each 
case  an  obligation  to  keep  in  repair,  not  to  the 

but 

the 

question    whether     the    road    authority    ought 

reasonably  to  be  satisfied  must  go  to  arbitration 
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ir.  Construction  and  'M.a.inteu&nce— Continued. 
under  sect.  8:5  of  the  Iraiinvays  Act,  1870,  and 
was  one  with  which  the  magistrate  had  no 
jurisdiction  to  deal,  but  that  the  magistrate  had 
jurisdiction  to  deal  with  the  summonses  for  not 
keeping  the  rails  in  repair,  as  in  this  instance  no 
question  had  aiisen  in  regard  to  the  satisfaction 
of  the  road  authority. 

R.  r.  Garhett  and  Hammersmith  Borough 
[Council,  Ex  Parte  London  United  Tram- 
ways,  Ld.,    100   L.   T.   533 ;   73  J.   P.   18S  ; 
7  L.  G.  R.  541— Div.  Ct. 


III.  PURCHASE  BY  LOCAL  AUTHORITY. 

4.  Statiitofij  Company — Time  Limit  fur  Co)ii- 
jjletion  of  Works — Incomplete  Undertaking  Sold 
to  London  County  Cuuncil — Whether  Under- 
taking ^' Abandoned"  hy  Company — Parlia- 
mentary Depoxits  —  The  Peckham  and  East 
Didwich  Tramways  Act,  1882  (45  &  46  Vict. 
c.  ccxiii.),  ss.  4,  6,  7,  36 — The  Peckham  and  East 
Dulwich  Tramways  (Extensions^  Act,  1883 
(46  &  47  Vict.  c.  ccxxvii.),  ss.  1;»,  22,  -I'd— The 
Peckham  and  East  Bulwich  TramwaijsAct,  1885 
(48  &  49  Vict.  c.  cxcix.),  .s-*-.  5,  24, 25— 7%«? Peckham 
and  East  Dulwich  Tramways  Act,  1887  (50  k.  51 
Vict.  c.  clxxxiii.),  .«.«.  6,  13 — TIte  Parliamentary 
Deposits  and  Ponds  Act,  1892  (55  &;  56  \'ict. 
c.  27),  .V.  l^Tlie  London  County  Council  (Tram- 
ways and  Improcement.s)  Act,  l'J04  (4  Edw.  7, 
c.  ccxxxi.),  .ss.  5,  9,  10.] — A  statutory  company 
was  authorised  by  its  special  Acts  of  1882  and 
1883  to  construct  certain  tramways.  In  par- 
ticular by  an  Act  of  1885  it  was  empowered  to 
lay  a  tramway  in  Rye  Lane,  Camberwell,  with 
the  proviso  that  no  part  of  such  tramway  should 
be  constructed  until  Rye  Lane  had  been  widened 
to  the  satisfaction  of  the  local  and  road  authori- 
ties ;  and  by  a  special  Act  of  1887  the  time 
diaiited  by  the  Act  of  1885  for  completing  the 
tramway  in  Rye  Lane  was  extended  until  the 
expiration  of  one  year  after  that  lane  had  been 
widened.  In  1904  Rye  Lane  had  not  been 
widened,  and  the  London  County  Council  under 
the  powers  of  their  special  Act  of  that  year 
(which  authorised  them  to  widen  Rye  Lane  and 
to  lay  a  tramway  therein)  acquired  the  incom- 
plete undertaking  of  the  companj-.  On  an 
application  by  a  creditor  of  the  company  that 
the  parliamentary  deposits  in  Court  under  the 
Acts  of  1882,  1883,  and  1885,  might  be  applied 
for  the  benefit  of  its  creditors  : — 

Held — (1)  that  the  words  "  the  undertaking 
has  not  been  completed  "  in  sect.  1  of  the  Parlia- 
mentary Deposits  and  Bonds  Act,  1892,  must  be 
read  to  mean  completion  by  the  company ; 
(2)  that  the  company  by  transferring  its  under- 
taking to  the  London  County  Council  had  put 
an  end  to  its  time  limit,  and  had  also  "  aban- 
doned "  its  undertaking  ;  and,  therefoi'e,  (3)  that 
the  applicant  was  entitled  to  an  order. 

In  re  Peckham,  East  Dulwich  and  Crystal 
[Palace  Tramways  Bill,  [1909]  2  Ch.  540  ; 
78  L.  J.  Ch.  726  ;  lOl  L.  T.  226  ;  73  J.  P.  409 

— Neville,  J. 


IV.  MISCELLANEOUS. 

5.  Accident — Limit  of  Liability — Breach  of 
Statutory  Duty  —  Alternafire  Pate — Duty  if 
Tramiray  Authority  to  Carry  Passengers.] — 
While  proceeding  to  a  seat  on  the  roof  of  one  of 
the  defendants'  tramcars,  the  plaintiff  was 
injured  through  coming  in  contact  with  a 
standard  which  was  electrically  charged  owing 
to  a  defect  which  constituted  a  breach  of 
statutory  regulations  made  by  the  Board  of 
Trade.  At  the  time  the  accident  happened  the 
plaintiff  had  not  taken  his  ticket  or  paid  his 
fare.  He  knew  that  a  special  notice  to  passen- 
gers in  the  following  terms  was  exhibited  in  the 
tramcar  : —  "  Special  Notice  to  Passengers. — 
Passengers  are  being  carried  at  less  than 
the  maximum  authorised  charges,  and  every 
passenger  is  notified  that  in  consideration  theieof 
a  passenger  is  only  carried  on  the  terms  that  the 
maximum  amount  recoverable  from  the  corpora- 
tion on  account  of  any  injury  or  damages 
suffered  by  a  passenger  and  for  which  the 
corporation  is  legally  liable  is  £25.  Except  as 
above  every  passenger  travels  at  his  own  risk. 
Passengers  can  only  travel  subject  to  being 
bound  to  observe  the  by-laws  for  the  time  being." 
The  maximum  toll  which  the  defendants  were 
entitled  to  demand  could  not  exceed  Id.  per 
mile  ;  they,  in  fact,  had  a  toll  which  they 
exacted  from  all  passengers  alike  of  less  than 
Id.  ]ier  mile,  and  these  tolls  they  exhibited 
inside  each  of  their  tramcars.  They  did  not 
offer  any  alternative  to  the  tolls  which  they 
charged.  The  jury  assessed  the  damages  sus- 
tained by  the  plaintiff  at  £500. 

Held  (by  Cozens-Hardy,  M.R.,  upon  the 
construction  of  the  statutes  regulating  the  tram- 
way ;  by  Farwell,  L.J.,  upon  the  ground  that 
the  corporation  were  common  carriers  of  pas- 
sengers at  common  law  in  the  sense  that  they 
were  Ixjund  to  carry  according  to  their  pro- 
fession ;  and  by  Kennedy,  L.J.,  upon  both 
grounds) — that,  so  lung  as  the  tramway  was  open 
for  public  traflic  the  corporation  were  bound  to 
carry  any  passenger,  not  being  an  objectionable 
person,  who  offereil  himself  and  was  willing  to 
pay  the  published  fare,  provided  they  had  accom- 
modation for  him,  and  were  not  entitled  to 
impose  a  condition  limiting  their  liability  for 
negligence  without  giving  the  passenger  the 
option  of  travelling  at  a  higher  fare  without  any 
such  condition. 

Semble,  per  Cozens-Hardy,  M.R.,  and  Farwell, 
L.J. :  If  the  corporation  published  alternative 
lists  of  fares,  one  containing  the  maximum  rates, 
and  the  other  containing  reduced  rates,  and  gave 
an  option  to  the  jiassenger'to  pay  either  the  full 
rate  without  any  condition  limiting  their  liabilitj' 
or  the  reduced  rate  with  such  a  condition,  a 
passenger  electing  to  i)ay  the  smaller  rate  would 
be  bound  by  the  condition. 

Decision  of  Lord  Coleridge,  J.  (73  J.  P.  315  ; 
25  T.  L.  R.  516)  affirmed. 

Clarke  v.  West  Ham  Corporation,  [1909] 
[2  K.  B.  858  ;  101  L.  T.  481  ;  73  J.  P.  461  ;  25 
T.  L.  R.  805  ;  53  Sol.  Jo.  731  ;  7  L.  G.  R.  1118 

— C.  A. 
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1 V.  Miscellaneous — Coiithiucd. 

6.  '/'ramiriii/.s  (  'o/txtriicfcdhi/Cor/iiinifion — Lrtixr 
to  Company— Prorision  for  J'fn((ltiex—Arbif ra- 
tion C'laiific — Dcvoitport  CorjHirafion  {(General 
Poirrrx}  Art.  VM)2  {2  K.hv.  7,  c  ccxxiv.),  .v.  i:5.J 
— By  an  atrreuiiient  matlL'  between  a  corporation 
and  a  tramway  company,  ami  sclictliilcd  to  a 
local  Act,  it  was  a;j;reed  that  the  corporation 
should  construct  certain  autliorised  tramways 
and  lease  them  to  the  company.  Tlie  agreement 
provided  that  the  company  should  be  liable  to  a 
penalty,  to  be  recoverable  summarily,  if  they 
did  not  give  such  a  service  as  the  corporation 
might  reasonably  require  in  the  public  interests. 
The  Act  ratilied  tlic  agreement  and  provided 
that  "Any  penalty  under  the  said  agreement 
may  be  recovered  in  manner  provided  by  the 
Summary  Jurisdiction  Acts."  The  corporation 
then  constructed  the  tramways  and  leased  them 
to  the  company  by  a  lease  which  provided  that 
if  the  company  did  not  give  such  a  service  as 
might  be  reasonably  recjuired  by  the  corporation 
the  company  should  be  lialile  to  a  penalty,  and 
that  if  any  ditiereiice  should  arise  between  the 
corporation  and  the  ci)mpany  it  should  be  deter- 
mined by  an  arbitrator  appointed  by  the  Board 
of  Trade.  The  corporation  summoned  the  tram- 
way company  for  penalties  for  failure  to  provide 
asiitlicient  service  as  recpiired  by  the  lease. 

Held  (Lawrence,  J.,  disscnting)—that  the 
words  of  the  local  Act  "  Any  penalty  under 
the  said  agreement"  included  a  penalty  under 
the  lease,  and  that  although  the  agreement  was 
now  mcrgetl  in  the  lease,  the  penalties  were 
recoverable  summarily  if  there  had  been  the 
failure  alleged. 

Held  also,  on  the  facts— that  as  the  company 
had  not  alleged  the  existence  of  any  ditfercnce, 
no  difference  had  arisen  between  the  compa,ny 
and  the  corporation  so  as  to  make  the  provision 
for  arbitration  a[>plicable,  and  that  therefore  the 
iurisdiction  of  the  mauist rates  was  not  ousted. 

H.  r.  Devonport  Justices  and  Others,  Ex 
[parte  Devonport  Tramways  Co.,  101 
L.  T.  424  ;  73  J.  F.  3'J3  :  7   L.  G.  R.  1028— 

Div.  Ct. 


TRANSVAAL 

See  Dependencies  and  Colonies. 


TREASON 


See  Criminal  Law  and  Procedure. 


TRESPASS 

,V/'  also  Animals,  No.  1:5;  Execution, 
No.  2;  (Jame;  N  eg  licence,  Nos.  s, 
1),  10  ;  Railways,  No.  ;53. 

1.  False  Impriso/i.iiu'uf — lia'dwaij  —  Special 
Constables  —  Liahilittj  of  Ifailirai/.]—  Special 
constables  employed  by  a  railway  under  the 
authority  of  an  Art  of  I'arl  lament  are  servants  of 
the  railway  company  and  not  of  the  Crown,  and 
in  the  eveiit  of  their  making  an  arrest  without 
reasonable  cause  the  railway  comi)any,  as  their 
employer,  is  liable  to  an  action  for  false 
imprisonment. 

Lambert  r.  Great  Ea.stern  Ry.  Co.,  [1909] 

[2  K.  B.  776  ;  lOl  L.  T.  408  ;  78  J.  P.  44.")  ;  2.5 

T.  L.  R.  734  ;  53  Sol.  Jo.  732— C.  A. 

2.  Trespass  to  the  Person — Assault  and  False 
Imprisonment — Passe ntjer  Prerented from  Lea r- 
intj  Ferry  Company's  ]\'harf  witlioiit  Payment 
—  Xotice  of  Conditions  of  Carriage — Xew  Smth 
II  rtZfts'.] — The  appellant  entered  the  respondents' 
wharf  for  the  purpose  of  using  their  ferry  and 
paid  the  fare,  \d.,  at  the  turnstile.  Wishing  to 
leave  the  wharf  without  using  the  ferry,  he 
refused  to  pay  a  second  1^/.  demanded  on  going 
out  again  by  the  turnstile.  He  endeavoured  to 
get  out  without  paying  the  \d.  and  was  pre- 
vented by  the  respondents'  servants.  In  conse- 
(luence  he  sued  the  res[)ondcnts  for  damages  for 
assault  and  false  imiirisonnicnt.  A  notice  boanl 
on  the  wharf  announced  that  1^7.  must  be  paid 
on  entering  or  leaving  the  wharf  and  that  no 
exception  would  be  uuule  to  the  rule  whether 
the  passenger  had  travelled  by  the  ferry  or  not. 

Held — that  the  respondents  were  not  bound 
to  provide  a  gratuitous  exit  from  their  wharf, 
that  the  respondents'  servants  were  entitled  to 
resist  the  ai)pellant's  forcible  passage  from  their 
premises  by  an  unauthorised  way.  and  that  as  no 
undue  violence  had  been  used  the  appellant  was 
not  entitled  to  recover. 

Decision  of  the  High  Court  of  Australia 
(4  C.  L.  R.  379)  affirmed. 

Robertson  c  Balmain  New  Ferity  Co.,  Ld., 
[26  T.  L.  R.  143— P.  C. 

3.  Trespass  to  the  Person — Prisoner — Forcible 
Feediny — Duty  of  Prison  Officials.']— It  is  the 
duty  of  prison  officials  to  preserve  the  health  of 
the  prisoners  in  their  custotly,  ami  ii  fortiori 
to  preserve  their  lives,  and  it  is  for  the  jury  to 
say  whether  the  means  adopted  by  those  officials, 
for  example,  the  feeding  of  a  prisoner  by  force, 
are  necessary  for  that  purpose. 

Leigh  r.  Gladstone  and  Others,  26  T.  L.  R. 
[139— Lord  Alverstone,  C.J. 


TREASURE  TROVE. 

See    CUl^iWN     I'KAC  1  It'K. 


TRIAL. 


See  Criminal  Law  and  Procedure 
Practice  and  Procedure. 


631 


TRUSTS  AND  TRUSTEES. 


632 


TRINIDAD. 

See  Dependencies  and  Colonies. 


TROVER   AND   CONVER- 
SION. 

[Xo  paragi-aplis  in  this  vol.  of  tlie  Digest.] 


TRUCK  ACTS. 

See  Master  and  Servant  ;  Work  and 
Labour. 


TRUSTS  AND  TRUSTEES 

COL, 

I.  In  General 6iil 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

II.  Accounts 631 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Appointment  of  Trustees,        .    631 

IV,  Breach  of  Trust         .        .        .    632 
V.  Constructive  Trusts  ,        .        .632 

VI.  Distribution         ,        .        .        .    632 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Investments 633 

VIII,  Practice 634 

IX.  Resulting  Trust  .        .        .        .635 
X.  Trusts  for  Sale,  etc.         .        .    635 

See  also  Bankers,  No.  1  ;  Bankruptcy, 
Nos.  20,  31,  32  ;  Charities  ;  Com- 
panies, Nos.  9, 10  ;  Death  Duties, 
Nos.  2,  5 ;  Deeds,  No.  1  ;  Educa- 
tion, No.  7 ;  Executors  :  Mort- 
gages ;  Practice  ;  Powers  ;  Sale 
op  Land  ;  Settlements  ;  Wills. 

I.  IN   GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  ACCOUNTS. 

[No  paragraphs  in  this  vol.  of  th    Digest.] 

III.  APPOINTMENT   OF   TRUSTEES. 

See  also  Bankruptcy,  No.  27 ;  Execu- 
tors, No.  27. 

1.  Power  to  Appohit  A'ew  Trustees — Tenant 
for  Life  Donee  of  Power — Death  of  Last  Sur- 
virinff  Trustee — His  JUxecutors  actiiig  as  Trustees 
— Tenant  for  Life  appointing  New  Trustees- 
Validity  of  Ajjpointment — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  30  (X)— Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
ss.  10,  25.] — For  three  j'ears  after  the  death  of  a 
last  surviving  trustee  his  executors  acted  as 
trustees,  taking  possession  of  the  settled  property, 


collecting  the  rents,  and  accounting  to  the  life 
tenant. 

The  life  tenant  and  her  husband,  who  had 
power  under  the  settlement  to  appoint  new 
trustees,  then  appointed  two  new  trustees  by  a 
deed  containing  the  usual  vesting  declaration. 

Held — that  the  appointment  was  valid,  and 
that  the  new  trustees  were  entitled  to  have  all 
the  trust  deeds  and  documents  handed  over  to 
them. 

In  re  Routledge's  Trusts,  Routledge   v. 

[Saul,  [1909]  1   Ch,  280;  78  L.  J.  Ch.  136; 

99  L.  T.  919— NeviUe,  J. 

2.  Public  Trustee — Special  Circumstances — 
Heason^  for  not  Aj) point inq — Public  Trustee  Act, 
1906  (6  Edw.  7,  c.  5.5).]— Where  a  settlement  is 
evidently  designed  to  protect  the  settlor  against 
himself,  and  it  is  veiy  doubtful  whether  the 
settlor  would  have  consented  to  make  the  settle- 
ment if  the  trustee  suggested  had  been  a  [public 
official,  trustees  desiring  to  retire,  although  they 
can  appoint  the  Public  Trustee,  should,  if  the 
settlor  resists  such  appointment,  try  to  tind  some 
member  of  the  family  to  accept  the  trust  before 
resorting  to  the  Public  Trustee  Act,  1906,  and 
appointing  the  Public  Trustee  in  their  place. 

In    re    Hope  -  Johnstone's     Settlement 
[Trusts,  25  T.  L.  R,  369— Parker,  .1. 

IV.  BREACH  OF  TRUST. 

See  also  Bankruptcy,  No.  27. 

3,  Statute  of  Limitations — Acknowledgment  of 
Debt — Entries  in  Books  of  Account  of  Firm,  of 
Solicitors— Trustee  Act,  1888  (51  &  52  Vict, 
c.  59),  s.  8  (1)  (i).  ] — In  an  action  against  trustees 
for  breach  of  trust  the  defendants  pleaded  the 
Statute  of  Limitations  and  sect.  8  of  the  Trustee 
Act,  1888,  The  plaintiffs  relied  upon  entries  in 
the  books  of  the  solicitor  (since  deceased)  who 
acted  for  the  trustees,  showing  payments  of 
interest  on  the  funds  sought  to  be  recovered  in 
the  action.  The  books  in  which  the  entries 
were  made  were  not  the  books  of  the  solicitor 
himself,  but  were  the  books  of  the  firm  of  which 
he  was  a  partner. 

Held — that  these  books  were  not  admissible 
in  evidence  as  entries  by  a  deceased  person 
against  interest. 

Held  also — that  an  admission  by  the  trustees 
of  the  existence  of  moneys  uninvested  in  their 
hands  was  not  an  admission  for  the  benefit  of  the 
tenant  for  life,  and  that  the  trustees  were 
entitled  to  rely  as  against  such  tenant  for  life  on 
the  Statute  of  Limitations,  having  regard  to 
sect,  8  of  the  Trustee  Act,  1888, 

In  re  Fountaine,  In  re  Dowler,  Fountaine 
[v.  Amherst  qLord),  [1909]  2  Ch.  382;  78 
L,  J,  Ch.  648  ;    101  L,  T.  83  ;  25  T.  L,  R,  689 

— C,  A. 

V.  CONSTRUCTIVE  TRUSTS. 

Sec  Industrial  Societies,  No.  1. 

VI.  DISTRIBUTION. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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VII.  INVESTMENTS. 

See  also  Wills,  No.  48. 

4.  Morfffaffe — Report  of  Siirreifor — Fee  Depen- 
dent on  Mortgage  he'ing  Carried  Throvgh  — 
Trustee  Act,  1893  (.5(5  &  .57  Vict.  <•.  53),  s.  8(1).] 
— The  practice  of  makini^  the  fee  of  a  surveyor, 
appointed  by  trustees  to  report  on  property  on 
which  an  advance  of  trust  money  on  mortgage 
is  contemplated,  dei)end  on  the  mortgage  being 
carried  through  is  one  not  to  be  countenanced. 
The  Court  might  not  feel  justified  in  accepting  a 
certifica  te  given  in  such  circumstances  as  sufficient 
to  satisfy  the  provisions  of  the  Trustee  Act,  1893. 
Marquis  of  Salisbury  r.   Keymkk,   [1909] 

[W.  N.  31  ;  25  T.  L.  R.  278— Warrington,  J. 

5.  Mortgage — ['^njini-slied  Houxpk  —  "  Ttro- 
thirdx  Rule'' — Mortgage  of  Part  of  Property 
Valued — Valuer  C/iosen  hi/  Mortgagor — Trnxtee 
Act,  1893  (56  4:57  Vict.  r.  53),  sx.' s',  9— Judicial 
Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  s.  3.]— 
Lending  trust  money  on  unfinished  houses  is  not 
in  itself  a  breach  of  trust. 

Trustees  are  not  prima  facie  entitled  to  lend 
on  mortgage  two-thirds  of  the  value  of  the 
mortgaged  property',  whatever  its  nature  and 
whatever  method  of  valuation  they  have  adopted, 
as  the  so-called  "two-thirds  rule"  represents, 
not  the  standard  of  the  normal  risk  which  a 
prudent  man  may  incur,  but  the  standard  of  the 
minimum  protection  which  he  may  require. 

Where  the  property  valued  is  greater  than  that 
actually  comprised  in  the  mortgage  and  the 
valuer  is  not  employed  independently  of  the 
mortgagor,  trustees  cannot  rely  on  the  valuation 
for  the  purposes  of  obtaining  protection  under 
the  Trustee  Act,  1893,  sect.  8. 

Shaw  r.  Gates,  [1909]  1  Ch.  389  ;  78  L.  J.  Ch. 

[226— Parker,  J. 

6.  Mortgage  —  Contributory  Mortgage  —  Not 
in  y'ame  or  Under  Legal  Control  of  Trustee — 
Valuation — Xo  Fee  Unless  Mortgage  Curried 
Through — Acting  Honestly  hut  not  '■'■  Reason- 
abl  1/ "—Trustee  Act.  IS9'S  (56  &  57  Vict.  r.  53). 
.«.  S— Judicial  Trustees  Act.  1896  (59  &  60  Vict! 
c.  35),  s.  3.] — A  trustee  with  power  to  invest 
"in  his  own  name  or  under  his  legal  control" 
invested  trust  funds  on  a  contributory  mortgage 
of  leasehold  flats.  The  trustee  had  at  his 
solicitor's  suggestion  appointed  as  valuer  the 
surveyor  who  had  introduced  the  investment 
to  the  solicitor  and  who  w.is  to  have  received  no 
fee  unless  the  mortgage  was  carried  through. 
The  mortgagor  having  become  insolvent,  nearly 
all  the  trust  moneys  invested  were  lost. 

Held — that  the  investment  was  a  breach  of 
trust,  that  sect.  8  of  the  Trustee  Act,  1893,  did 
not  apply,  and  that  the  trustee,  although  he 
acted  honestly,  had  not  acted  reasonably  and 
was  not  entitled  to  relief  from  liability  under 
sect.  3  of  the  Judicial  Trustees  Act,  1896". 
In  ue  Dive,  Dive  r.  Roebuck,  [1909]  1  Ch. 

[328  ;    78  L.   J.  Ch.    248  ;    100    L.  T.   190— 

Warrington,  J. 

7.  Lease — Royalties  on  Brick  Earth — Tenants 
for  Life  and    Remaindermen — Accumulation — • 


Rents,  Issues,  and  Profit n — \o  Express  Power  of 
Leasiug.] — A  testator  devised  his  real  estate  on 
trust  to  divide  the  rents,  issues,  and  profits 
among  his  daughters  or  their  issue,  subject  to  an 
annuity  to  his  widow,  and,  on  the  death  of  the 
survivor  of  his  widow  and  daughters,  to  sell  and 
divide  the  proceeds  among  his  grandchildren. 
The  will  contained  no  express  powers  of  leasing 
and  niatiagement.  On  the  cx[)iration  of  a  lease 
in  existence  at  the  testator's  death,  part  of  the 
real  estate  was  let  from  year  to  year  to  a 
tenant  who  paid  Myalties  from  brick  earth  ex- 
tracted therefrom.  The  trustees  accumulated  the 
royalties. 

Held — that  the  royalties  came  within  the 
gift  of  "  rents,  issues  and  profits,"  and  should 
have  been  paid  to  the  tenants  for  life  as  they 
were  received. 

In  re  North,  Carton  r.  Cumberland.  [1909] 
[1  Ch.  625  ;  78  L.  .1.  Ch.  344— Eady,  J. 

8.  Trust  for  Sale — I'oicer  to  Retain — Trustees 
not  Agreeing  as  to  Retention — "  Company  in  the 
United  Kingdom"  —  Company  Registered  in 
England  Operating  Abroad.^ — Where  stocks  and 
shares  are  bequeathed  to  trustees  upon  trusts 
for  sale  and  conversion  and  reinvestment,  with 
power  to  retain  permanently  any  investments 
existing  at  the  testator's  death,  and  the  trustees 
cannot  agree  as  to  the  retention  of  any  such 
investment,  the  investment  must  be  sold. 

The  expression  "companies  in  the  United 
Kingdom "  in  an  investment  clause  covers  a 
companj'  registered  under  the  Companies  Acts 
and  having  its  head  office  and  directorate  in 
England,  whose  property  and  undertaking  is  in 
a  foreign  country. 

In  re  Hilton,  Gibbs  r.  Hale-Hinton.  [1909] 
[2  Ch.  548  :  101  L.  T.  229— Neville,  J. 


VI 11.  PRACTICE. 

See    MORTaAGE. 
No.  29. 


No.     15  ;    Practice, 


9.  Vesting  Order — Infant — Stock  Inrested  in 
Joint  Names  of  Infant  and  Another  Person — 
Infant  Beneficially  Entitled  thereto —  Trustee 
Act,  1893  (56  &  57  Vict.  e.  53),  s.  35,  sub-s.  1 
(ii.)  (a)— Infants'  Property  Act,  1830  (11  Geo.  4 
&  1  Will.  4.  ('.  68).  s.  M— Trustee  Extension  Act, 
1852  (15  &  16  Vict.  c.  55).  s.  3.]— Certain  stock 
to  which  an  infant  was  beneficially  entitled  had 
been  invested  in  the  joint  names  of  himself  and 
another  person. 

Held — that,  notwithstanding  the  difference 
between  the  language  of  sect.  35  (1)  (ii.)  (")  of 
the  Act  of  1893  and  that  of  sect.  3  of  the 
Trustee  Extension  Act,  1852,  the  Court  had 
jurisdiction  to  make  an  order  vesting  the  right 
to  transfer  or  call  for  a  transfer  of  the  stock  in 
the  infant's  guardian. 

In  re  Ifarirood  ((1882)  20  Ch.  D.  536)  and 
In  re  Barnett's  Estate  ([1889]  W.  N.  216  ;  61 
L.  T.  676)  approved. 

Decision  of  Joyce,  J.  reversed. 
In  re  Dkhatnin  (Infants),  [1909]  W.  N.  251 

[— C.  A. 
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IX.  RESULTING  TRUST. 

See  FiuENDr,Y  Societies,  No.  1  ;  Hus- 
band AND  Wife,  Nos.  13,  14. 

X.  TRUSTS  FOR  SALE,  etc. 

See  also  Executors,  No.  27  ;    Settle- 
ments, Nos.  11,  12  ;  Wills,  No.  48. 

10.  fonrersion — Stde  hij  Order  of  Court.] — 
Since  the  decision  in  Steed  v.  Preece  ( (1874) 
L.  R.  18  Eq.  1<>2^:  43  L.  J.  Ch.  687)  it  is  estab- 
lished that  an  order  of  the  Court  rightfully  made 
for  the  sale  of  an  estate  operates  as  a  conversion 
from  the  date  of  the  order,  so  that  the  proceeds 
of  sale  are  personalty'. 

Burgess  r.  Booth,  ri908]  2  Ch.  648  ;   78  L.  J. 
[Ch.  ?,2  ;  99  L.  T.  677— C.  A. 

11.  Deter  III  i  mi  fioti  of  Trii.ttee's  Power  of  Stile — 
Property  ^'' At  Honied] — A  power  of  sale  of 
real  estate  given  to  trustees  is  not  extinguished 
until  all  the  purposes  for  which  it  was  originally 
created  have  ceased  to  exist,  and  those  purposes 
may  include  the  payment  of  annuities  charged 
upon  the  real  estate  in  aid  of  the  personal 
estate. 

In    re    Kaye    and    Hoyle's    Contract,   53 
[Sol.  Jo.  520 — Warrington,  J. 


ULTRA   VIRES. 

See  Companies  ;  Local  Government  ; 
Public  Authorities  ;  Railways. 


UMPIRES. 

See  Arbitration. 

UNDUE   INFLUENCE. 

See  Contract  ;  Equity,  No.  1  ;  Hus- 
band AND  Wife,  No.  6  ;  Wills, 
Nos.  3,  4. 


UNINCORPORATE 

ASSOCIATIONS. 

See  Building  Societies  ;  Friendly 
Societies  ;  Loan  Societies  ;  Trade 
AND  Trade  Unions. 


UNLAWFUL  ASSEMBLIES 

See  Criminal  Law  and  Procedure. 


UNSOUND   FOOD. 

SeeY-ooD  and  Drugs  ;  Public  Hkalth. 

USE   AND   OCCUPATION. 

See  Landlord  and  Tenant. 

USES   AND    TRUSTS 

See   Real    Property    and    Chattels 
Real  ;  Trusts  and  Trustees. 

USURY. 

See  Money  and  Money-lending. 

VACCINATION. 

See  Public  Health. 

VAGRANCY. 

See  Criminal  Law  ;  Poor  Law. 


VALUERS   AND 

APPRAISERS. 

See  Trusts,  Nos.  4,  5. 


VENDOR  AND  PURCHASER. 

See  Sale  of  Land. 


VETERINARY   SURGEONS. 

See  Medicine. 


VICTORIA. 

See  Dependencies  and  Colonies. 
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VOIDABLE  ASSIGNMENTS, 
CONVEYANCES,  AND 
SETTLEMENTS 

See  Bankruptcy  ;    Fraudulknt   Con- 

VEYANCKS. 


VOLUNTARY    ASSOCIA- 
TIONS 

See  Charities  ;  Ci,ubs. 


VOLUNTEERS. 

iSV^  Royal  Forces. 

WAGES. 

St'r  Master  and  Servant. 

WAIVER   AND 

ACQUIESCENCE. 

See  Landlord  and  Tenant  ;  Justices. 


WAREHOUSES  AND 

WAREHOUSING. 

See  Bailment  ;  Rates  and  Rating. 


WARRANT. 

See  Criminal  Law, 


WARRANTIES. 

See  Auctions  ;  P'ood  and  Dhu(;s  ;  Sale 
OF  Goods. 


WASTE. 


See  Real    Property 
Trusts. 


Settlements ; 


WATERMAN. 

See  Metropolis;  Waters  and  Water- 
courses. No.  10. 


WATERS  AND  WATER- 
COURSES 

COL. 

L     In  General r.3H 

IL    Rivers. 

(</)  Owncrsliip  of  Soil        .         .         .  f.3;t 
[No  iiaragra])lis  in  this  vol.  of  tho  Digrst.] 
(//)  I'uUution 

(i.)      MainifucfiiriiKj   Ilifiise        .  6'M 

(ii.)    Sewage        ....  (i4o 

(iii.)  Proeahire  ....  (UO 

[No  paragiaphs  in  this  vol.  of  the  Digost.] 

(c)  Repairing  l^anks,  etc.   .         .         .  (510 

[No  i)aiagrai)lis  in  tliis  vol.  of  the  Digest.] 

(rf)  Rights  of  Rijjaiian  Owners  .         .  <i41 
(e)  River  Thames       ....  f!42 

in.  Seashore. 

(^f)  In  General (142 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

Qi)  Rights  over  Foreshore  .         .         .  ('(42 

See  aUo  Crown  Practice,  No.  1  ; 
Fisheries  ;  Highways  ;  Local 
Government  (Bye-laws)  ;  Rail- 
ways AND  Canals  ;  Sewers  and 
Drains  ;  Shipping  and  Naviga- 
tion. 

I.  IN   GENEEAL. 

1.  Sluiee.i  Improperly  Opened — Damiuje  to 
Barge — Negligence  of  Agent  or  Breach  of 
Duty.']  —  The  defendants,  as  lessees,  were 
assignees  of  all  rights  and  interest,  including 
a  right  to  take  tolls,  in  a  part  of  the  river  R. 
The  plaintiff's  barge  was  injured  as  a  result  of 
a  lock-keeper  having  opened  certain  sluices 
whereby  the  water  in  that  part  of  the  river 
was  lowered  so  that  the  barge  grounded. 

Held — that  the  defendants  owed  no  duty  to 
the  plaintiffs  to  keep  up  a  head  of  water  at  the 
mill  gates  and  therefore  that  the  action  failed. 

Decision  of  Lord  Coleridge,  J.  (25  T.  L.  R.  5()9) 
reversed. 
S.  Williams  and  Sons,  Ld.,  and  Another  r. 

[Parsons  and  Parsons,  2(5  T.  L.  R.  78  ;  .54 
Sol.  Jo.  (54— C.  A, 

2.  Ihe  of  Supply  Without  Jlight  or  PermiM-ion 
—  Pollution  by  Sewage — Cauiie  of  Action  — 
Damages. ] — Owing  to  an  escape  of  sewage  from 
a  sewer  vested  in  an  urban  district  council,  the 
supply  of  drinking  water  used  by  an  adjacent 
hydropathic  establishment  became  polluted,  and 
an  outlu'eak  of  typhoid  fever  occurred  in  the 
establishment.  In  an  action  by  tlie  proprietor 
against  the  council  for  damages  for  the  pollution 
of  the  water  suj^ply,  it  appeared  that  the  plaintiff 
had  been  taking  water  which  belonged  to  tiie 
defendant  council  without  any  right  or  permission 
to  do  so,  and  without  the  council's  knowledge  ; 
and  further  that  the  pollution  took  place  on  the 
council's  lanti  where  the  water  was  collected. 
The  jury  found  that  the  jjollution  was  due  to 
negligence  on  the  part  of  the  defendant  council, 

j  and  that  there  was  no  contributory  negligence 
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I.  In  General — Conthined. 

on  the  part  of  the  plaintiflF,  and  awarded  damages 

to  the  plaintiff. 

Held  by  C.  A.  (72  J.  P.  273),  reversing  the 
decision  of  Lawrance,  J.  (72  J.  P.  101) — that  the 
plaintiff  had  not  established  any  breach  of  a 
duty  on  the  part  of  the  defendants,  and  that  his 
action  failed. 

Held  by  the  House  of  Lords — that  no  ground 
had  been  shown  for  interfering  with  the  decision 
of  the  Court  of  Appeal. 

Fergusson    r.    Malvern    Urban    District 
[Council,  73  J.  P.  361— H.  L. 

3.  Xarigahle  Xon-Tidul  Lalie — Bigld  of  Crown 
— Public  User.'] — The  Crown  is  not,  of  common 
right,  entitled  to  the  soil  or  waters  of  an  inland 
non-tidal  lake. 

No  right  can  exist  in  the  public  to  fish  in  the 
waters  of  such  a  lake. 

O'Neill  r.  Johnston,  [1908]   1  I.  R.  358  — 

[Ross,  J. 

Affirmed,  [1909]  1  I.  R.  237— C.  A.,  Ireland. 
II.  RIVEKS. 


(a)  Ownership  of  Soil. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Pollution. 
(i.)  Manufacturing  Refuse. 

4.  Factory  Effluent — Facilities  for  Carrying 
into  Sewers — "  Sewers  "  Sufficient  for  the  Require- 
ments of  the  District — Bacterial  Purif cation 
Worhs — Rivers  Pollution  Prevention  Act,  1876 
(39  &  40  Vict.  c.  7.5),  s.  7.]— By  sect.  7  of  the 
Rivers  Pollution  Prevention  Act,  1876  :  "Every 
sanitary  or  other  local  authority  having  sewers 
under  their  control  shall  give  facilities  for 
enabling  manufacturers  within  their  district  to 
carry  the  liquids  proceeding  from  their  factories 
or  manufacturing  processes  into  such  sewers  ; 

"  Provided  also,  that  no  sanitary  authority 
shall  be  required  to  give  such  facilities  as  afore- 
said where  the  sewers  of  such  authority  are  only 
sufficient  for  the  requirements  of  their 
district.  ..." 

Held — that  the  word  "  sewers  "  in  this  proviso 
means  the  sewerage  system  of  the  district,  and 
not  merely  the  pipes  into  which  the  sewage  is 
received,  and  that  where  sewage  is  passed  by 
sewers  into  bacterial  purification  works,  and  such 
works  are  only  sufficient  for  the  requirements  of 
the  district,  the  sanitary  authority  cannot  be 
required  to  afford  a  manufacturer  facilities  under 
the  section. 

Decision  of  C.  A.  ([1908]  2  K.  B.  780  :  77 
L.  J.  K.  B.  1079  ;  99  L.  T.  641  :  72  J.  P.  409  ;  24 
T.  L.  R.  809  ;  6  L.  G.  R.  997)  affirmed. 

Jonas    Brook   &  Bros.,   Ld.    r.     Meltham 

[Urban  District   Council,    [1909]  A.  C. 

438  ;  78  L.  J.   K.  B.  719  ;  100  L.  T.818  ;  78 

J.  P.  353  ;  25  T.  L.  R.  582 ;  53  Sol.  Jo.  541  ; 

7  L.  G.  R.  770— H.  L. 


5.  Manufacturing  Refuse  Sent  into  Sewer  and 
thence  into  Stream — Liability  of  Manufacturer- 
Rivers  Pollution  Act.  1876  (39' &  40  Vict.  c.  75), 
ss.  3,  4,  7, 10.  ]— By  sect.  4  of  the  Rivers  Pollution 
Prevention  Act,  1876,  "  Every  person  who  causes 
to  fall  or  flow  or  knowingly  permits  to  fall  or 
flow  or  to  be  carried  into  anj'  stream  any 
poisonous,  noxious,  or  polluting  liquid  proceeding 
from  any  factory  or  manufacturing  process  shall 
(subject  as  in  this  Act  mentioned)  be  deemed  to 
have  committed  an  offence  against  this  Act.  .  .  ." 

A  person  who  sends  polluting  liquid  proceeding 
from  a  factory  or  manufacturing  process  into  a 
sewer,  vested  in  the  sanitary  authority,  through 
which  it  flows  into  a  stream,  commits  an  offence 
under  the  above  section,  at  all  events,  if  he  does 
not  prove  that  the  sanitary  authority  has  afforded 
him  facilities  for  draining  his  factory  into  the 
sewer  under  sect.  7  of  the  Act. 

Seuihle,  even  if  he  does  prove  that  he  has  been 
afforded  such  facilities  by  the  sanitary  authority, 
he  also  commits  an  offence  under  sect.  4. 

Kirkheaton  Local  Board  v.  Ainley,  So7is  ^^'  Co. 
([1892]  2  Q.  B.  274  ;  61  L.  J.  Q.  B.  812  :  56 
J.  P.  374  ;  67  L.  T.  209  :  41  W.  R.  99— C.  A.) 
followed. 

Decision  of  C.  A.  (72  J.  P.  193  ;  98  L.  T.  789  ; 
6  L.  G.  R.  634)  aflarmed. 

Butterworth  and  Roberts  r.  West  Riding 
[of  Yorkshire  Rivers  Board,  [1909]  A.  C. 
45  ;  78  L,  J.  K.  B.  203  ;  100  L.  T.  85  ;  73  J.  P. 
89  ;  25  T.  L.  R.  117  ;  53  Sol.  Jo.  97  ;  7  L.  G.  R. 

189— H.  L, 


(ii.)  Sewage. 

Sec  also  No.  9,  infra. 

6.  Local  Authority — Deteriorating  the  Purity 
of  the  Water  —  Injunction — Worhs  Preventing 
Pollution— Public  Health  Act,  1875  (38  k  39  Vict. 
c.  5.5),  ,s'.  17.] — An  injunction  having  been 
granted  by  Kekewich,  J.  ([1908]  2  Ch.  551  ;  77 
L.  J.  Ch.  836  ;  98  L.  T.  310  ;  72  J.  P.  20  ;  24 
T.  L.  R.  126),  restraining  the  defendants  from 
conveying  sewage  or  filthy  water  into  a  river 
until  the  sewage  or  water  was  freed  from  all 
noxious  matter  such  as  would  deteriorate  the 
purity  of  the  water  in  the  river,  the  Court  of 
Appeal  discharged  the  injunction  on  it  being 
shown  that  the  state  of  things  existing  at  the 
date  of  the  judgment  had  been  changed  by  the 
permanent  works  of  the  defendants,  and  that 
there  was  no  longer  any  Ijreach  of  sect.  17  of  the 
Public  Health  Act,  1875,  and  the  defendants 
undertaking  to  use  their  best  endeavours  to 
prevent  any  recurrence  of  such  breach. 

Attorney-General    v.  Birmingham,  Tame 

[and  Rea  Drainage  Board,  [1909]  W.  N. 

235  ;  26  T.  L.  R.  93— C.  A. 


(iii.)  Procedure. 
INo  paragraphs  in  tliis  vol.  of  Ihe  Digest.] 

(c)  Repairing  Banks,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


641 


WATERS  AND  WATERCOURSES. 


642 


II.  Rivers — Continued. 

(d)  Bights  of  Riparian  Owners. 

7.  Artificial  Walrrcoume — Fluw  Controlled  Inj 
Lower  Occupier — Prcsumptioiix — liiff/itK  to  Flow 
and  Reasonuhle  I'se — Litibilif;/  for  D<im<ii/c  hy 
Overflow.] — Tlic  defeiulauts  were  occupiers  of  a 
water  corn  mill  on  an  ancient  artilicial  cut  or 
stream  about  half  a  mile  in  length  which  flowed 
from  and  into  a  river  at  a  point  below  their 
mill.  The  title  of  the  owncis  of  the  mill  went 
back  to  the  year  1765  and  included  all  weirs 
appertaining  to  the  premises,  and  also  the  land 
on  which  were  the  weir  and  movable  sluices  by  ' 
which  the  water  of  the  river  was  diverted  into 
the  cut.  The  weir  and  sluices  had  always  been 
repaired  and  controlled  by  the  miller.  The 
plaintiffs,  whose  title  extended  to  1673,  were 
owners  of  a  tannery  on  the  stream  between  the 
mill  and  the  weir.  There  was  no  evidence  as  to 
the  date  or  circumstances  in  which  the  channel 
was  cut.  The  miller  had  used  the  water  of  the 
stream  for  the  purposes  of  his  mill  and  had 
repaired  the  banks  and  bed  of  the  stream  but 
not  in  the  limits  of  the  tannery.  The  tanner 
had  abstracted  water  from  the  cut  by  means  of 
pipes,  fixed  inclosures  for  washing  hides  in  the 
bed,  and  built  bridges  across  it  but  not  so  as  to 
sensibly  diminish  the  How.  In  an  action  for  an 
injunction  against  the  defendant  for  cutting  off 
the  water,  breaking  the  plaintiffs'  pipes,  and 
threatening  to  demolish  their  bridges  : — 

Held — that,  as  the  facts  showed  that  the 
plaintiffs  were  owners  of  the  bed  of  the  stream 
through  their  land  they  had  committed  no 
trespass  in  constructing  bridges  or  laying  i)ipes, 
and  that  as  the  water  flowed  to  them  over  the 
land  of  another,  the  proper  presumption  was 
that  there  was  originally  an  arrangement  that 
the  flow  of  water  was  for  the  mutual  benefit  of 
them  and  that  other. 

Burrows  v.  irt«^([1901]  2  Ch.  502  ;  70  L.  J. 
Ch.  607  ;  49  W.  R.  564  ;  81  L.  T.  623  ;  17  T.  L.  R. 
511)  distinguished. 

The  principle  of  Fletcher  v.  Kyland.s  (L.  R.  3 
H.  L.  330  ;  37  L.  J.  Ex.  161  ;  11  W.  R.  799  ;  19 
L.  T.  220)  does  not  extend  to  make  the  owner  of 
land  liable  for  damage  done  by  the  escape  of 
water  collected  on  his  land  by  another  for  his 
own  purposes, 

Semble,  in  the  absence  of  evidence  as  to  the 
terms  and  conditions  under  which  the  artificial 
channel  was  made,  the  proper  grant  to  presume 
is  a  grant  of  the  easement  or  right  of  the  run- 
ning of  water,  and  prima  facie  every  proprietor 
is  entitled  to  the  bed  of  the  channel  adjoining 
his  land. 
Whitmores    (Edenbkidge),    Ld.    /•.    Stan- 

[fords,  [1909]  1  Ch.  427  ;   78  L.  J.  Ch.  144  ; 

99  L.  T.  924  ;  25  T.  L.  R.  169  ;  53  Sol.  Jo.  134 

—Eve,  J. 

8.  Impounding  of  Water  from  Spring — Flow 
Artificially  I)icrea.^ed — Burden  of  Proof] — 
Where  an  upper  riparian  owner  alleges  that  he 
has  increased  by  artificial  means  the  tlow  of 
water  from  a  spring,  the  water  of  which  ought 
prima  facie  to  come  down  to  a  lower  riparian 
owner,  the  onus  of  proving  the  fact  and  amount 

YJ). 


of  such  increase  rests  on  the  upper  riparian 
owner,  and  the  lower  rii)ariau  owner  ought  not 
as  a  condition  of  enforcing  bis  rights  as  such  to 
be  required  to  |)rove  what  was  the  e.\tent  of  the 
fiow  before  the  artilicial  means  were  ap[)lied. 

Borough  of  Port-smouth  Waterworks  Co. 

[c.  London,  Brighton,  and  South  Coast 

Ry.  Co.,  73  J.  P.  N.  C.  624— Parker,  J, 

(e)  River  Thames. 

9.  Sewer  Diwharging  into  2'haines — "  Cause 
or  mffer  to  fiow  or  pass'' — Local  Sanitary 
Authority's  own  Sewage  —  Liability —  Thames 
Conservancy  Act,  1894  (57  &•  58  Vict.  c.  clxxxvii.), 
s.  94.] — By  sect.  94  of  the  Thames  Conservancy 
Act,  1894,  "  whenever  any  sewage  or  matter  .  .  . 
is  caused  or  suffered  to  flow  or  pass  into  the 
Thames  or  into  any  tributary,  then  and  in  every 
such  case,  even  though  such  sewage  or  matter 
.  .  .  had  been  lawfully  so  caused  or  suffered  to 
flow  or  pass  before  the  passing  of  this  Act,  the 
conservators "  can  give  notice  to  discontinue 
such  flow  or  passage,  and  if  it  is  not  discon- 
tinued a  penalty  is  provided  by  the  section. 

A  certain  sewer  vestetl  in  the  respondents 
passed  sewage  into  the  Thames,  and,  although 
notice  was  served  on  the  respondents,  such 
passage  of  sewage  was  not  discontinued. 

Held — that  the  respondents  w^ere  within 
sect.  94  in  respect  of  the  sewage  that  they 
poured  into  the  sewer  from  their  own  buildings, 
which  found  its  way  into  the  Thames  through 
such  sewer. 
Thames  Conservators  v.  Mayor,   etc.,    of 

[Gravesend,   100  L.  T.  964  ;  73  J.  P.  381  ; 
7  L.  G.  R.  868— Div.  Ct. 

10.  Watermen  and  Lightermen — Thames  Tunml 
{Rotherhithe  and  Batclifi)  Act,  1900  (63  & 
64  Vict.  c.  ccxix.),  .•(.  56 — Working  as  Lighterman 
before  tlie  Passing  of  the  Act — Owner  of  a  Boat 
and  Holder  of  a  Boat  Licence  Suhscquent  to  Act.] 
— The  clerk  to  the  Watermen's  Company  should 
give  a  certificate  to  a  lighterman  under  sect.  5(i 
of  the  Thames  Tunnel  (Rotherhithe  and  Ratcliff) 
Act,  1900,  as  being  the  owner  or  hirer  of  a  boat 
and  the  holder  of  a  boat  licence  and  to  have  been 
working  within  a  period  of  not  less  than  tliree 
years  before  the  passing  of  that  Act,  if  he  has  so 
worked  as  a  lighterman,  but  has  become  the 
owner  or  hirer  of  a  boat  and  the  holder  of  a 
boat  licence  subsequent  to  the  passing  of  that 
Act. 

R.  V.  Whitk,  E.k  parte  Murray,  73.  J.  P.  505 

[—Div.  Ct. 

III.  SEASHORE. 

See  also  Crown  Practice,  No.  1. 


(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Dig*' 

(b)  Rights  over  Foreshore. 


St.] 


11.  Taking' Sh i ngle— Bona.  PMde  Cluim  of  Bight 
—Order  of  Board  of  Trade— I/arbours  Act,  1814 
(54  Geo.  3,  c.  159),  Js.v.  14,  28— Harbours  Tratutfer 
Act,  1862(25  &  26  Vict.  c.  69).  .<t.  16.]— By  an 
order  of  the  Board  of  Trade  duly  made  in  1908 

21 
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in.  Seashore  -Continued. 

under  sect.  14  of  the  Harbours  Act,  1814,  the 
removal  of  shingle  or  ballast  from  the  shores  or 
banks  of  the  sea  within  a  defined  area  was  pro- 
hibited under  a  penalty  of  £10.  Subsequent  to 
the  date  of  such  order,  the  respondent  removed 
shingle  from  a  part  of  the  shore  within  the 
particular  area,  claiming  to  be  entitled  to  do 
so  by  virtue  of  being  the  owner  of  that  part  of 
the  shore  under  a  conveyance  from  the  Crown  in 
1873.  In  proceedings  against  the  respondent  for 
having  unlawfully  removed  shingle  in  contraven- 
tion of  the  order  of  the  Board  of  Trade,  the 
justices  were  of  opinion  that  the  respondent  had 
done  the  act  complained  of  under  a  lona  _fide 
claim  of  right  to  do  so,  and  that  their  jurisdiction 
was  thereby  ousted  ;  they  accordingly  dismissed 
the  charge. 

Held — that  a  bona  fide  claim  of  right  had  been 
raised,  and  that  therefc^e  the  justices  were  right 
in  determining  that  their  jurisdiction  was  ousted. 
Burton  r.   Hudson,  [1909]  2  K.   B.  561 ;  78 

[L.  J.  K.  B.  905  ;  101  L.  T.  2:^3  ;  73  J.  P.  401  ; 
25  T.  L.  R.  Gil— Div.  Ct. 
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II.  Charges  for  Water     . 

[No  paragrajjlis  in  this  vol.  of  tlie  Digest.] 

III.  Compensation  Water 

[No  paragraphs  in  this  vol.  of  the  Digest] 

Dividends        .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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See  also  IiIetropolis,  Nos.  15,  16  ; 
Railways  and  Canals,  Nos.  34, 
35 ;  Waters  and  Watercourses, 
No.  2. 


1.  IN   GENERAL. 


—  Purchase  of 
Well — Erecting 
Wo)-ks —  Water- 


1.  Ultra  vires — Special  Act 
Land  by  Agreement — Stuliing 
Pumping  Station  —  Ancillary 
icorlis  Clauses  Act,\^\l  (10  &  11  Vict.  6-.  17), 
ss.  1,  28 — 30,  35.] — A  water  company  was 
incorporated  by  an  Act  of  1878,  by  which  they 
were  empowered  to  purchase  by  agreement  land 
for  the  purposes  of  their  authorised  undertaking, 
and  by  an  Act  of  1892  they  were  authorised  to 
acquire  additional  land  for  the  purposes  of  their 
authorised  undertaking.  The  scheme  authorised 
by  the  Act  of  1892  was  abandoned,  and  the 
company  acquired  by  agreement  other  land  at  H., 
where  they  erected  a  pumj)ing  station.  The 
company  now  proposed  to  lay  down  a  water 
main  from  IT.  under  a  jjublic  footpath  passing 
on  the  west  side  of  the  plaintiffs'  land.  It  was 
admitted  that  the  footpath  was  not  repairable 
by  the  inhabitants  at  large,  but  was  under  the 
control  of  the  plaintiffs. 

Held— that  the  works  at  H.  were  not  ancillary 


to  the  company's  main  undertaking  and  were 
new  works  unauthorised  by  statute. 

Held  also — that  sect.  28  of  the  Waterworks 
Clauses  Act,  1847,  must  be  read  in  connection 
with  sect.  1,  and  aU  that  is  given  is  authority  to 
enable  the  company  to  carry  out  their  authorised 
undertaking  ;  that  the  {)laintiffs,  having  estab- 
lished their  title  to  the  land,  were  entitled  to  an 
injunction  to  restrain  the  company  from  trespass 
without  joining  the  Attorney-General ;  and  that 
the  degree  of  damage  was  immaterial. 
Marriott    v.    East    Grinstead    Gas    and 

[Water  Co.,  [1909]  1  Ch.  70  ;  78  L.  J.  Ch. 

141  ;  99  L.  T.  958  ;  72  J.  P.  509  ;  25  T.  L.  R. 
59  ;  7  L.  G.  R.  477— Eady,  J. 

2.  Statutory  Powers — Poicer  to  Purchase  Addi- 
tional Land  by  Agreeme/d — Erecting  Pump- 
ing Stations  on  Land — Ultra  Vires — Belay — 
South  Staffordshire  Waterivorlis  Act,  1893  (56  & 
57  Vict.  c.  xcii.),  s.  9.] — In  cases  of  ultra  vires, 
delay  is  not  a  ground  for  refusing  relief  in  a  suit 
by  the  Attorney-General. 

Injunction  granted  restraining  the  defendants 
from  maintaining  two  pumping  stations  not 
authorised  by  their  special  Acts. 

Attorney- General  y.Frimlei/  and  Farnlnirough 
District  Water  Co.  ([1908]   l' Ch.  727  ;  77  L.  J. 
Ch.  442  ;  98  L.  T.  905  ;  72  J.  P.  204  ;  24  T.  L.  R. 
473  ;  6  L.  G.  R.  689)  applied. 
Attorney-General  (on  Relation  of  Seisdon 

[Rural     District     Council)     v.     South 

Staffordshire  Waterworks  Co.,  25  T.  L.  R. 
408 — Warrington,  J. 

II.  CHARGES   FOR   WATER. 

[No  paragraphs  in  this  vol.  Of  the  Digest.] 

III.  COMPENSATION    WATER. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  DIVIDENDS. 

[  No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  SUPPLY   OF   WATER. 

3.  Domestic  Purposes  —  Dwelling  -  house  — 
School — Purposes  of  Trade  or  Business — Special 
Act.] — A  waterworks  company's  special  Act 
provided  that  the  comi)any  should,  at  the  request 
of  occupiers  of  houses,  "furnish  them  with  a 
supply  of  water  for  domestic  jnirposes  at  speci- 
fied rates,  but  that  the  company  should  not  be 
compelled  to  supply  water  to  any  dwelling- 
house  otherwise  than  by  agreement  where  any 
part  of  such  house  was  used  for  any  trade, 
manufacture,  or  business  for  which  water  was 
required.  The  company  supplied  water  to  the 
plaintiff's  house,  which  was  used  as  a  boarding 
school. 

Held— that  the  jjlaintiff  was  entitled  to  be 
supplied  with  water  at  the  rate  specified  for  the 
su[)ply  of  water  for  domestic  purposes. 

Chester  Waterworks   Co.  v.  Chester  Union  (98 
L.  T.  701)  followed. 
Frederick  v.  Bognor  Water  Co.,  [1909]  1 

[Ch.  149  ;  78  L.  J.  Ch.  40  ;  99  L.  T.  728  ;  72 

J.  P.  501  ;  25  T,  L.  R.  31  ;  53  Sol.  Jo.  31 ;  7 
L.  G.  R.  4.5— Eve,  J. 
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V.  Supply  of  Water — Conthnietl .  i 

4.  Stdtiititrii  Limi/.i  of  Sitji/ily — Driiirri/  of 
M'atcr  to  Conxiimrr  Oufsidr  Liniifx — Injunction 
—  Wcitt  Gloucrxtcrshirc  Wtitrr  Arts,  18s'-t  (47  & 
48  Vict.  e.  ccxlix.),  "x.  4,  G,  nfi  ;  1887  (oO  &  51 
A^ict.  c.  cc.)  ;  and  18i»<)  ((i2  &:  (53  Vict.  p.  civiii.).] 
— By  a  water  company's  private  Acts  the  com- 
paii}'  was  aiitliorisi'd  to  give  a  supply  of  water 
witliin  certain  si)cci(ic(I  parishes. 

Held — that  a  "  supply  "  of  water  covered  the 
delivery  of  water  for  use  at  the  terminals,  where- 
ever  they  might  be,  at  which  a  consumer  took 
possession  of  the  water  and  devoted  it  to  his 
own  use. 

The  water  company  extended  its  water  main 
to  the  boundary  of  the  district  within  which 
it  was  authorised  by  statute  to  supply  water, 
and  from  tlience  continued  it,  at  the  cost  of  a 
consumer,  to  a  place  beyond  its  district,  and 
there  erected  a  hydrant  and  meter  from  which 
pipes  were  laid  to  the  consumer's  house. 

Decision  of  Xevillo,  J.  ([lOO'J]  1  Ch.  G3r,  ;  78 
L.  J.  Ch.  3(J1  ;  100  L.  T.  427  ;  78  J.  P.  228  ;  25 
T.  L.  K.  350)  affirmed. 

Held — that  tlie  company  was  not  entitled  to 
give  such   supply  and   must   be   restrained   by 
injunction  from  doing  so. 
Attorney-General    r.  West    Gloucester- 

[SHIRE  Water  Company,  [1909]  2  Ch.  338  ; 

78  L.  J.  Ch.  746  ;  101  L.  T.  258  ;  73  J.  P.  453  ; 
25  T.  L.  R.  650  ;  7  L.  G.  R.  1078— C.  A. 


WAYS. 

See  Easements  ;  Highways. 
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I.  Inspectors  ....    645 

II.  Sale  of  Coal       ....    645 

III.  Weighing    and    Weighing 

Machines         ....    646 

[No  paragraphs  in  this  vul.  of  the  Digest.] 

IV.  Miscellaneous     ....    646 
Scfi  also  Food  and  Drugs,  Xos.  9  to  12. 

I.  INSPECTORS. 

Sre  Food  and  Drugs,  No.  7. 

II.  SALE   OF   COAL. 

1.  DcUrerij  in  Sarkt—  Separate  Loads —  Weir/fit 
Ticket— Weffjlits  and  Measures  Act.  1889  (52  & 
53  Vict.  c.  21),  s.  21,  sul>.s.  1.]— Where  coal  is 
delivered  under  one  order  in  several  loads  in 
sacks  of  a  speciticd  number  and  weight,  a  ticket 
delivered  with  the  first  load  of  coal,  before  any 
coal  is  unloaded,  is  a  sufficient  com|)liancc  with 
sect.  21,  sub  sect.  l,of  the  Weights  and  Measures 


Act,  1889,  and  a  separate  ticket  with  each  load 
subsequently  delivered  is  not  required. 

Stanijoe  v.  Stutter  ((1896)  60  J.  P.  342) 
distinguished. 

Kyle  r.  Dunsdon,  [1908]  2  K.  B.  293;  77 
[I..  .1.  K.  n.  547  ;  72  J.  P.  292  ;  98  L.  T.  752  ; 
24  T.  L.  R.  505  ;  6  L.  G.  R.  578  ;  21  Cox.  C.  C. 

.587— Div.  Ct. 

2.  Wei(jlit  of  It  Sack  of  Coal — liepreseiitatioii 
till  Seller  —  LiahiUtii  of  Carter  —  Mens  rea  — 
]]'ri(//its  and  Measures'  Art,  1889  (52  .t  53  Vict. 
r.  2'i),  s.  29,  suh-s.  2.] — The  ajjpellant  was  a 
carter  empk)yed  by  coal  merchants,  and  was 
sent  by  them  in  charge  of  a  cart  to  deliver  coal 
which  they  had  sold.  The  coal  was  in  sacks, 
each  of  which  was  labelled  1  cwt.  A  numberof 
sacks  were  short  in  weight,  but  the  appellant 
did  not  know  this. 

Held — that  in  the  absence  of  mens  rca  the 
appellant  couhl  not  be  convicted  of  an  offence 
against  sect.  29,  sub-sect.  2,  of  the  Weights  and 
Measures  Act,  1889. 

Paul  v.  Hargreaves,  [1908]  2  K.  B.  2S9  ;  77 
[L.  J.  K.  B.  535  ;  72  J.  P.  231  ;  98  L.  T.  751  ; 
24  T.  L.  R.  501  ;  6  L.  G.  R.  530  ;  21  Cox,  C.  C. 

584— Div.  Ct. 

3.  Validiti/of  Jii/e-laic — Weights  and  Measures 
Act,  1889  (52  &  53  Vict.  e.  21),  .?.  28  (1).]  — 
Sect.  28,  sub-sect.  I  of  the  Weights  and  Measures 
Act,  1889,  empowers  local  authorities  to  make  bye- 
laws  "  regulating  for  the  purposes  of  this  Act" 
the  sale  of  coal  in  quantities  not  exceeding  2  cwt. 
A  county  council  made  a  bye-law  that  every 
person  selling  coal  in  quantities  of  les-s  than 
2  cwt.  should  register  with  the  inspector  of 
weights  and  measures  his  name  and  place  of 
business,  if  such  place  of  business  was  situate 
within  the  county. 

Held — that  the  bye-law  was  reasonable  and 
was  a  bye-law  regulating  the  sale  of  coal  for  the 
purposes  of  the  Act. 
Ward  r.  Franklin,  [1909]  W.  N.  200:  101 

[L.  T.   681  ;  73  J.  P.  506  ;  7   L.  G.  K.  1075— 

Div.  Ct. 

III.  -WEIGHING   AND   'WEIGHING 

MACHINES. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

IV.  MISCELLANEOUS. 

4.  Unjust  Measure — Possession  for  Use  '•  fn- 
Trade'' — Milk  Churns— Used  for  Conreijancc  of 
Milk  —  Not  Used  as  Measures  —  Wrights  and 
Measures  Act,  1878  (41  &:  42  Vict.  c.  49),  s.  25.] 
—The  respondents  were  the  owners  of  a  milk 
churn  which  they  supplied  to  a  farmer  for  the 
purpose  of  sending  his  milk  to  their  dairy.  The 
chum  was  marked  with  discs  which  were 
apparently  intended  to  represent  barn  gallons, 
but  did  not  accurately  do  so.  The  respondents 
were  summoned  for  having  in  their  possession 
for  use  for  trade  an  unjust  measure,  viz.,  the 
churn  in  question.  The  farmer  stated  in  evidence 
that  the  marks  on  the  churn  were  the  foundation 
of  his  bills  to  the  respimdcnts.  The  respontlenis' 
secretary  stated  that  they  never  measured  by  the 
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IV.  Miscellaneous — Continued. 
discs  or  intended  them  to  be  used  as  measures,  and 
that  they  were  really  only  an  index  to  the  height 
of  the  milk  in  the  churn.  The  justices  found  as  a 
fact  that  the  churn  was  in  the  possession  of  the 
defendants  for  use  for  trade,  but  as  a  vessel  for 
the  conveyance  of  milk  only,  and  not  as  a 
measure,  and  they  dismissed  the  summons. 

Held— that  as  there  was  evidence  on  which 
they  could  so  find,  the  magistrates'  decision  must 
be  affirmed,  and,  semhle,  the  Court  agreed 
with  it. 

Bellamy  v.  Great  Western  and  Metro- 
[POLITAN  Dairies,  Ld.,  98  L.  T.  757 ;  72 
J.  P.  284  ;  6  L.  G.  R.  772  ;  21   Cox,  C.  C.  598 

— Div.  Ct. 


WESTERN   AUSTRALIA. 

iSee  Dependencies  and   Colonies. 


WHARVES. 

See  Master  and  Servant  ;  Shipping 
and  Navigation. 
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I.  Testamentary  Capacity    . 

II.  Execution. 

(rt)  Attestation    .... 
(J>)  Generally       .... 

(c)  Signature  of  Testator    . 

(d)  Soldiers'  and  Seamen's  Wills 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)   Testamentary  Documents     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Incorporation  of  Documents  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Revocation 

(a)  Destruction  .... 
(J)  Generally       .        .        .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<•)   Revocation  of  Gift 
V.  Alterations  and  Erasures 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Mistake  and  Ambkiuity. 

(«)  Ambiguity     .         .         .         . 

(&)  Clerical  Error 
[No paragraphs  in  this  toI.  of  the  Digest.] 

(c)   Evidence  of  Intention  . 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(d^  Misdescription 

(e)  Mistake  of  Fact     . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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COL. 
VII.  Interpretation  of  Terms. 

(fl)    "  Children  "  .         .         .         .  653 

(J)    House  and  Effects         .         .  653 

(6')    "  Pictures "  .         .         .         .  653 

(rf)    Shares            ....  654 

(e)    Miscellaneous        .         .         .  654 

Vlll.  Secret  Trust        .        .        .        .656 

IX.  Election 656 

X.  Ademption 657 

XI.  Satisfaction 657 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Hotchpot 657 

Xill.  Substitutional  Gift  .        .        .    657 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIV.  Class  Gifts 657 

XV.  Lapse 659 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  Absolute  Gift      ....    659 

XVII.  Conditions. 

(a)  Condition      Precedent       or 

Subsequent         ,         .         .     659 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Contingent  Gift  .  .  .  659 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(c)  Forfeiture     ....     659 

(d)  Heirlooms      ....     660 

(e)  Name  and  Arms  Clauses  .  660 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Restraint  of  Marriage  .  .  660 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i/)  General  .  .  .  .661 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVIII.  Vesting 661 

XIX.  Divesting 662 

INo  paragraphs  in  this  vol.  of  the  Digest.] 

XX.  Perpetuities    and    Remote- 
ness        662 

XXI.  Creation  of  Estate  Tail     .    662 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXII.  Directions  to  Trustees. 

(a')  Investment  Clause  .  .  662 
(&)  Maintenance  .  .  .  662 
(r)  Miscellaneous  .  .  .  662 
(^)  Precatory  Trusts  .  .  663 
XXIII.  Conversion. 

(«)  Leaseholds  .        .        .     664 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(h~)  Power  of  Postponement     .     664 
(<■)   Tenant  for  Life   and  Re- 
mainderman .         .         .     664 
XXIV.  Payment      of     Debts     and 
Legacies. 
(fi^  Abatement         .         .         .     665 

(h)  Apportionment .         .         .     665 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r)   Charge  on  Real  Estate       .     665 
(rf)  Exoneration  of  Mortgaged 

Property  .         .         .     666 

(e)  Interest  on  Legacies  .         .     666 
|No  paragraphs  in  this  vol.  of  the  Dicest.1 
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XXV.  Survivorship    ....    C06 

[No  paragraplis  in  this  vol.  of  tlie  Digest.] 

XXVI.    EXERCISK    OF     roWKU    Of     AT- 

POINTMKNT        ....      <>•'><' 

XXVII.  Annuities <i<!ti 

XXVI 11.  Charitable  Bequests    .        .    067 
XXIX.  Conditional  Wills  .        .    CC>i> 

[No  paragraphs  iu  this  voL  of  the  Digest.] 

XXX.  Mutual  Wills         .        .        .     r.C9 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXXI.  Conflict  of  Laws  .        .        .    cr.it 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXXII.  Miscellaneous        .        .        .    669 

See  aJw  CHARITIES ;  Death  Duties, 
Nos.  1,  2,  3,  8;  Dependencies, 
Nos.  10,  lo,  30,  36  ;  Descent  and 
Distribution  ;  Estoppel,  No.  3  ; 
Executors  ;  Gifts,  No.  1  ;  Per- 
petuities ;  Powers  ;  Settle- 
ments ;  Specific  Performance, 
No.  3  ;  Trusts. 

I.  TESTAMENTARY   CAPACITY. 

Srf  No.  3,  iiijra. 

IT.  EXECUTION. 

(a)  Attestation. 

1.  AcltnoirUdgment  of  Signature  hy  Testator — 
Denial  by  Witness — Scottish  Law. 

Per  Lord  Dunedin  and  Lord  Shaw  of  Dun- 
fermline :  It  is  not  enough  to  set  aside  a  probative 
deed  in  Scotland  that  one  instrumentary  witness 
simply  says  that  he  did  not  hear  the  signature 
acknowledged. 

Low  f.  Guthrie.  [1909]  A.  C.  278  ;  78  L.  J. 
[P.  C.  126— H.  L. 

(^b)  Generally. 

2.  Mutual  Codicils — Wrong  Codicil  Signed — 
Refusal  to  Rectify.']— A  testatrix  and  her  sister 
were  making  cross-codicils  in  identical  terms. 
Each  in  error  signed  her  sister's  codicil  instead 
of  her  own.  Upon  the  death  of  one  the  Court 
refused  to  admit  the  codicil  to  probate  by 
striking  out  the  Christian  name  of  the  sister, 
on  the  ground  that  there  was  no  intention  on  the 
part  of  the  testatrix  to  execute  the  codicil 
proposed. 

In  re  Meyer,  [1908]  P.  3.-)3  ;  77  L.J.  P.  150  ;  99 
[L.  T.  881  ;  52  Sol.  Jo.  716— Barnes,  Pres. 

3.  Propoiinder  Ben/'fifing  hy  Will  lohicti  he 
has  Drafted— Bm-den  of  Proofs  Knowledge  o) 
'Iestatri.T — Testament anj  Capacity  not  Sufficient.] 
— Where  a  plaintiff  propounds  a  will  which  he 
has  drafted  for  the  testatrix  and  under  which  he 
Ix'uefits  to  a  large  extent,  the  l^urden  is  on  him 
of  proving  that  the  document  in  question  did 
really  express  the  mind  and  intention  of  the 
testatrix,  that  she  was  conscious  when  she 
executed  it   that  it  really  was  her  will,  and  that 


she  meant  it  to  be  the  expression  of  her  mind 
and  intention. 

Barry  v.  Bntlin  (2  Moo.  P.  C,  480),  Fulton  v, 
Andrews  (L.  R.  7  11.  L.  418).  'lyrreU  v.  Painton 
([1894]  P.  ir.I)  followed  and  ap[)lied. 

Finny  c.  Govett  and  Others,  25  T.  L.  U.  IHj 

[— C.  A. 

4.  ]]'ill  Prepared  hy  Parly  Benefiting  under  it 
— Xo  Eridence  of  Undue  Injluenrc — (i rounds  of 
Reduction— Scott i.'ih  Lair.] — The  rule  laid  down 
by  Parke,  B.,  in  Barry  v.  Butl/n  (C183S)  2  Moo, 
P.  C.  480),  and  adopte<i  by  Lord  Cairns  in  Fulton 
v.  Andrew  (  (187.5)  L.  K.  7  II.  L.  448,  461),  that 
if  a  party  writes  or  prepares  a  will  under  which 
he  benefits  that  is  a  circumstance  which  calls 
upon  the  Court  to  be  vigilant  and  jealous  in 
examining  the  evidence  in  support  of  the  will 
anil  before  pronouncing  in  its  favour  to  be 
satisfied  that  it  does  express  the  true  will  of  the 
deceased,  is  not  to  be  used  as  a  screen  behind 
which  a  man  may  make  veiled  charges  of  fraud 
or  dishonesty  witht)Ut  assuming  the  responsi- 
bility of  making  such  chaiges  in  plain  terms. 

Low  r.  GUTIIUIE,   [1909]   A.  C.  278;   78  L.  J. 
[P.  C.  12(i— H.  L. 

(c)  Signature  of  Testator. 

5.  Signature  in  Margin —  Wills  Act  Amendment 
Act,  1852  (15  &  16  Vict.  c.  24),  .«.  1.]— Probate 
granted  of  a  will  the  signature  to  which  was 
placed  in  the  side  margin  of  the  paper  contain- 
ing the  will. 

In  the  Goods  of  Robert  Arthur  Usborne, 
[deceased,  25  T.  L.  R.  519 — Deane,  J. 

(d)  Soldiers'  and  Seamen's  Wills. 

[No  iiaragrajihs  in  this  vul.  of  the  Digest.] 

(e)  Testamentary  Documents. 

[No  paragrajilis  in  this  vol.  of  the  Uignst.] 

III.  INCORPORATION   OF   DOCUMENTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  REVOCATION. 

(a)  Destruction. 

6.  Tearing  Will — Erasing  Sigmtvres — De- 
clarations hy  y'estafri.r.]  — In  1897  the  testatrix 
duly  executed  her  will,  which  was  then  placed 
untorn  in  an  envelojie,  sealuil  up,  and  retained 
by  her  solicitor.  In  1906,  at  her  request,  the 
solicitor  sent  the  will  to  the  testatrix.  Some 
months  later  the  testatrix  stated  to  two  people 
that  she  had  destroyed  lier  will,  that  when  she 
got  better  she  would  make  a  now  one,  but  that 
if  she  never  recovered  she  should  die  intestate. 
After  the  death  of  the  testatrix  the  will  wa.s 
found  among  her  papers  torn  halfway  across,  the 
tear  coinciding  with  the  line  of  the  testatrix's 
signature,  and  that  signature  and  those  of  the 
two  attesting  witnesses  were  also  erased  with 
ink. 

Held— that  the  testatrix  hatl  torn  her  will 
animo  rerocandi. 

North  and  Another  r.  North  and  Others, 
[25  T.  L.  U.  322- Bigham,  Pres. 
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IV.  Revocation — Ctndhuted. 

7.  Will  Torn  in  'Jrstator's  Presence  witliout 
his  Authority — Admitted  to  Probate.] — A  will 
had  been  torn  iu  pieces  in  the  testator's  presence 
without  his  authority,  but  the  pieces  had  been 
subsequently  preserved  with  his  assent  as  repre- 
senting his  testamentary  intentions. 

Held — that   the  will   could   be  admitted   to 

probate. 

Gill  and  Another  r.  Gill  and  Another 

[and  the  Official  Solicitor,  [1909]   1\ 

157  ;  78  L.  J.  P.  (JO  ;  100  L.  T.  861  ;  25  T.  L.  R. 

400  ;  53  Sol.  Jo.  359— Deane,  J. 

8.  Will  Torn  vjj — Afterwards  Pieced  Together 
—Xo  Intention  to  Eeroke.'] — A  will  which  had 
been  in  the  possession  of  the  testatrix  who 
referied  to  it  two  months  before  her  death  was 
after  her  death  found  torn  up  and  pieced  together 
again. 

Held — (all  parties  interested  consenting)  that 
on  the  facts  there  was  no  presumption  of  revoca- 
tion and  that  the  will  might  be  pronounced 
for. 

In  the  Estate  of  Mackenzie,  [1909]  P.  305  ; 
[26  T.  L.  K.  39— Deane,  J. 

(b)  Generally. 

[Xo  paragraphs  in  this  vul.  of  the  Digest.] 

(c)  Revocation  of  Gift. 
See  also  Nos.  32,  39,  Infra. 

9.  (lift  to  Children— Contingent  Gift  to  Is.^ne 
of  Deceased  Children — Codicil — lie  location  of 
Gift  to  Children  at  Death — Period  of  Distribu- 
tion Deferred — Effect  if  Codicil— Interpretation 
— Bejmblication.] — A  testatrix  by  her  will  left 
her  residuary  estate  to  be  divided  at  her  death 
among  her  six  children,  and  in  the  event  of  any 
child  dying  leaving  lawful  issue  his  or  her  share 
was  to  be  divided  among  such  issue.  By  a 
codicil  the  testatrix  revoked  the  gift  to  her 
children  and  directed  her  trustees  to  pay  the 
income  arising  out  of  her  residuary  estate  to  her 
two  daughters  as  long  as  they  or  one  of  them 
should  live  and  remain  unmarrieil,  and  after  the 
death  or  marriage  of  both  to  divide  the  property 
among  her  six  children  "  as  in  my  saitl  will  I 
directed  should  be  done  immediately  after  my 
decease."  The  other  children  predeceased  one 
of  the  daughters,  leaving  issue.  The  surviving 
daughter  having  died  unmarried,  the  question 
was  whether  the  legal  representatives  of  the 
children  of  the  testatrix  or  the  grandchildren 
were  entitled  to  their  respective  shares. 

Held — that  the  codicil  had  the  effect  of  anew 
will  made  at  the  date  of  the  codicil  containing 
the  same  dispositions  as  the  earlier  will  subject 
to  the  alterations  introduced,  that  the  period  of 
distribution  was  merely  altered  from  the  death 
of  the  testatrix  to  the  death  of  the  life  tenant, 
that  the  gift  over  to  the  giandchildren  was  not 
revoked  by  the  codicil,  and  took  effect  on  the 
death  of  their  parent  during  the  life  of  the  life 
tenant. 

In  be  Taylor,  Dale  c.  Dale,  [1909]  W.  N. 

[59— Eady,  J. 


10.  Substitution  of  E.veeutor  by  Codicil — Besi- 
duary  Gift  to  Former  Executor.] — A  testator 
bequeathed  to  B.,  his  executor,  if  he  should 
prove  the  will,  and  in  addition  to  any  other 
benefit  to  which  he  might  be  entitled  under  the 
will,  the  sum  of  £1,000.  And  the  testator  also 
gave  one-third  of  the  residuary  proceeds  of  his 
estate  to  B.  By  a  codicil  to  his  will,  the  testator 
appointed  F.  to  be  an  executor  of  his  will  in 
the  place  of  B. ,  and  gave  to  him  a  legacy  of 
£200  for  acting  as  such  executor.  And  the 
testator  declared  that  his  will  should  be  construed 
and  take  eiiect  as  if  the  name  of  F.  were  inserted 
in  his  will  "  throughout,"  instead  of  the  name 
of  B. 

Held — that  tljere  was  no  revocation  of  the 
residuary  gift  to  B. 

In  be  Freeman,  Hope  r.  Freeman,  14  L.  J. 
[N.  C.  781  ;  128  L.  T.  Jo.  150— Joyce,  J. 

V.  ALTERATIONS   AND   ERASURES. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  MISTAKE   AND   AMBIGUITY. 

See  also  VII.,  infra. 

(a)  Ambiguity. 

11.  Description  of  Legatee — Secretary  of  One 
Society  —  Address  of  Another  Society.]  —  A 
testator  left  £500  "to  the  Anti-Vivisection 
Society,  of  23,  Northumberland  Avenue,  London, 
of  which  Mr.  Coleridge  is  now  secretary."  The 
legacy  was  claimed  by  the  Society  for  the 
Abolition  of  Vivisection,  whose  offices  were  at 
23,  Northumberland  Avenue,  and  also  by  the 
"National  Anti-Vivisectioit  Society,"  whose 
othces  were  at  92,  Victoria  Street.  No  Mr. 
Coleridge  had  been  secretary  of  the  former 
society,  while  the  Hon.  Stephen  Coleridge  was 
from  1897  until  after  the  date  of  the  will 
honorary  secretary  and  was  now  honorary 
treasurer  of  the  latter  society. 

Held  — that,  as  "Coleridge"  was  a  household 
word  among  persons  opposed  to  vivisection,  the 
National  Anti-Vivisection   Society  was  entitled 
to  the  legacy. 
In  be  Morgan,   Marriott  r.  Society  for 

[the    Abolition     of    Vivisection    and 
Others,  25  T.  L.  It.  303— Parker,  J. 

(b)  Clerical  Error. 

[No  paragraplis  in  this  voh  of  the  Digest.] 

(c)  Evidence  of  Intention. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Misdescription. 

12.  Wrong  Christian  Xa nie— E.rpla natory  Eri- 
dence — Instructions  for  Will — Adni  i.ssihility.]  — 
A  testator  gave  a  legacy  to  his  "  grandnephevv," 
"  Robert  0."  He  had  in  fact  no  grandnephew 
or  relative  called  Robert  0.  A  contemporaneous 
document  in  the  testator's  own  writing — in- 
structions for  the  will  in  question  —  showed 
that  the  legacy  was  intended  for  Richard  0.,  for 
the  document  described  the  legatee  as  brother  uf 
A.  O.,  and  the  latter's  brother  was  admittedly 
called  Richard. 
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Vr.  Mistake  and  Ambiguity — Continnrd. 

Held  —  tliat  the  (locunient  was  admissible, 
not  as  sliowiiig  what  the  testator  intemlcd,  but 
as  showing  whom  he  was  alluding  to,  and  that 
Kichard  O.  was  entitled  to  the  legacy. 

Decision  of  Eady,  J.,  reversed. 

In  ke  Ofnkb,  Samukl  v.  Ofnkr,  [1!)0!»]  1  Ch. 
[60  ;  78  L.  J.  Ch.  30  ;  !)'.>  L.  T.  813— C.  A. 

(e)  Mistake  of  Fact. 

[\o  paniLjiaiilis  in  tliis  vol.  of  tlie  Dij^est.] 
\  H.  INTERPRETATION    OF   TERMS. 
See  itl.so  No.  11,  siij/ni. 

(a)  '•Children." 

13.  Chi.w  fr'i/t — Children  of  Xcinied  Sixtevs — 
Illegitinuite  Cliihlren  i]f  Sinter  past  CItild-hearing 
— Knowledge  of  Cirntmxfanec.i  —  Intention.]  — 
-Prima  f tide  the  term  "  children  "  in  a  will  means 
legitimate  children,  and  if  there  be  nothing  else, 
the  illegitimate  childi'en  of  X.  cannot  share  in  a 
class  gift  to  the  children  of  X.  and  of  other 
named  persons.  But  where  at  the  date  of  the 
will  X.  was  a  widow  past  child-bearing  with  two 
illegitimate  children  by  her  late  husband  and 
having  no  other  children,  and  it  appears  that  the 
testatrix  knew  all  the  circumstances  of  the  case 
and  was  on  affectionate  terms  with  the  children 
of  X.,  effect  must  be  given  to  the  only  possible 
meaning  and  intention  of  the  testatrix  so  as  to 
entitle  tiie  children  of  X.  to  share  in  the  gift. 

Judgment  of  Lord  Cairns  in  Hill  v.  Crook 
( (1873)  L.  R.  6  H.  L.  26o,  282  ;  42  L.  J.  Ch.  702 ; 
22  W.  K.  137— H.  L.)  applied. 

In  re  Eve,  Edwards  v.  Burns,  [1909]  1  Ch. 
[796  ;   78    L.   J.  Ch.   388 ;    100    L.   T.   871— 

Eady,  J. 

(b)  House  and  Effects. 

14.  Specific  Devise — "  House  and  Effects  knoioi 
as  Cross  Villa  " — Subsequent  Alteration  of  Pre- 
mises— Intention — 117/;*  Act,  1837  (1  Vict.  c.  26), 
s.  24.] — A  testator  devised  to  his  wife  for  life 
with  remainder  to  a  daughter  the  "  house  and 
effects  known  as  Cross  Villa."  At  the  date  of 
the  will  the  testator  was  seised  of  aboilt  half  an 
acre  of  ground  with  a  house  built  upon  part  of  it, 
in  which  he  lived,  the  premises  being  known  as 
"Cross  Villa."  In  11106  the  testator  erected 
two  semi-detached  dwelling-houses  upon  part  of 
these  premises,  and  separated  such  part  from  the 
rest  by  a  hedge.  He  moved  into  one  of  these 
two  semi-detached  dwellings,  which  he  named 
Ashgrove  Villas,  and  died  in  1908. 

Held — that  the  description  of  the  sid^ject  of 
the  gift  was  sufficiently  precise  so  as  to  exclude 
the  operation  of  sect.  24  of  the  Wills  Act,  and 
that  the  gift  therefore  passed  the  whole  of  the 
property  with  all  the  buildings  erected  thereon. 
In  re  Evans,  Evans  r.  Powell,  [1909]  1  Ch. 
[784  ;    78    L.    J.   Ch.   441  ;  100    L.    T.    779— 

Joyce,  J. 
(c)  "Pictures."' 

15.  Miniatures  Included.']  —  A  bequest  fif 
"pictures"   held  to  include  miniatures  except 


such  miniatures  as  were  accessories  of  some 
article  of  furniture,  the  subject  of  another 
bequest. 

Decision  of  Eaily.  J.  (99  L.  T.  390  ;  24  T.  L.  U. 
750)  affirmed. 

In    ke   Craven,   Crewdson   r.  Cuaven,  100 

[1..  T.  281— C.  A. 

td)  Shares. 

16.  liequest  of  Shares  in  a  Company — Shares 
Suh-diridcd  Between  Date  of  Will  and  Death  of 
Testator — Will  Speaking  at  Death — Wills  Act, 
1837  (1  Vict.  e.  26),  .«.'  24.]— A  testator  left  a 
legacy  of  twcntj'-five  shares  in  a  company,  part 
of  a  larger  number  he  possessed.  Between  the 
date  of  the  will  and  the  testators  death  each  of 
these  shares  was  divided  so  as  to  become  five 
shares.  The  testator  sold  some  of  these  shares 
both  before  and  after  this  division. 

Held — that  this  was  a  general  leg.acy,  that 
the  will  spoke  as  at  death  and  showed  no  con- 
trary intention  within  sect.  24  of  the  Wills  Act, 
1837,  and  that  therefore  the  le/jatee  took  twenty- 
five  shares  in  the  reduced  form  in  which  they 
existed  at  the  testator's  death. 

Goodlad  v.  Burnett  {{\%oK)  1  K.  i;  J.  341) 
followed. 

In  re  Portal  and  Lamh  (  (188."))  30  Ch.  D.  50) 
explained. 

In    re   Gillins,   Inglis   r.   Gillins,    [1909] 

[1  Ch.  345  ;  78  L.  J.  Ch.  244  ;  100  L.  T.  226  ; 

16  Manson,  74 — Warrington,  J. 

17.  Bequest  of  Shares  in  a  Company — Shares 
Sub-di tided  hefiveen  Date  of  Will  and  Death 
of  Testator— Wills  Act,  1837  (1  Vict.  c.  26), 
.y.  24.] — A  testatrix  gave  a  legacy  of  "ten  old 
Belfast  Bank  shares."  At  the  date  of  the  will 
she  had  that  number.  Subsei[ucntly  and  before 
her  death  these  shares  were  sub-divided  by  the 
company,  the  old  name  being  retained. 

Held — that  the  legacy  was  a  general  legacy 
and  [lassed  ten  of  the  sub-divided  shares  or  their 
value  at  her  death. 

In  re  McAfee.  Mack  *•.  Quirey,  [1909]  1  I.  R. 
[124— Barton,  J.,  Ireland. 

(e)  Miscellaneous. 

18.  "  To  wliom  I  hare  yicen  Legacies'' — Appli- 
cation to  Legatees  by  Later  Codicils — Eepublica- 
tion.] — The  words  "persons  and  institutions  to 
whom  and  to  which  I  have  given  pecuniary 
legacies  "  in  the  first  codicil  of  a  will,  which  has 
eight  codicils,  cover  persons  ami  institutions 
benefited  not  only  by  the  will  and  first  codicil, 
but  by  any  of  the  seven  later  codicils. 

//:  re  Champion,  Dudley  v.  Champion  ([1903] 
1  Ch.  101  ;  62  L.  J.  Ch.  372  ;  67  L.  T,  694— 
C.  A.)  explained  and  followed. 

In  re  Donald,  Moore  r.  Somerset,  53  Sol.  Jo. 
[t)73 — Warrington.  J. 

19.  Legacy  to  Hospital  to  "Found"  Bed.] — 
Where  a  sum  is  bet|ucalli<'il  to  a  hospital  to 
enable  a  bed,  to  lK\ara  spccilic^d  name,  to  be  pro- 
videil,  the  particular  word  used  by  the  testator — 
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VII.  Interpretation  of  Terms — Continued. 
whether  "  found,"  "estaUish,"  "  endow,"  or  the 
like — is  immaterial.  If  the  intention  to  establish 
the  bed  in  perpetuity  can  be  gathered  from  the 
will,  the  amount  bequeathed  must  be  invested 
and  a  bed  maintained  out  of  the  income  so  far 
as  it  will  go.  It  is  not,  however,  necessary  that 
there  should  be  a  new  bed,  if  the  specified  name 
can  be  given  to  an  existing  bed  in  the  hospital. 
Attorney-Gkneral  r.  Belgrave  Hospital, 
[1909]  W.  N.  211  ;  101  L.  T.  G28  ;  26  T.  L.  R. 
40  ;  ->\  8ol.  Jo.  31— Eady,  J. 

20.  '' Piute  and  Plaled  Artieles"— Articles 
Mounted  leith  Plate.~\ — The  testator  bequeathed 
to  the  plaintiff  his  •'  plate  and  plated  articles." 

Held — that  silver  mounted  mugs  known  as 
"  black  jacks  "  did  not  pass  under  the  bequest. 

In  RE  Lewis,  Prothero  v.  Lewis,  26  T.  L.  R. 

[145 — Joyce,  J. 

21.  Life  Interest  to  Wife—''  My  Own  Brothers 
and  Siiiters  at  her  Death" — Wliole  or  Half 
Blood.] — A  testator  left  property  to  his  wife  to 
be  divided  '•  at  her  death  .  .  .  among  my  own 
brothers  and  sisters  at  her  death."  All  the 
testator's  brothers  and  sisters,  both  of  the  whole 
and  half  blood,  living  at  his  death  pre-deceased 
his  widow,  except  one  sister  of  the  half  blood. 

Held — that  "  mj'  own  "  signified  of  the  whole 
blood,  that  the  repetition  of  "at  her  death" 
meant  "  living  at  her  death,'"  and  that  there  was 
consequently  an  intestacy. 

In  re  Dowson,  Dowson  r.   Beadle,   [1909] 
[W.  N.  245  ;  101  L.  T.  671— Joyce,  J. 

22.  "  Anti  -  Vivisection  Sorietij,  Bristol 
Branch."] — A  testatrix  bequeathed  a  legacy  to 
the  "  Anti-Vivisection  Society,  Bristol  branch." 
The  legacy  was  claimed  by  the  Bristol  and  West 
of  England  Anti- Vivisection  Society,  which  was 
a  branch  of  the  British  Union  for  the  Abolition 
of  Vivisection,  and  also  by  the  National  Anti- 
Vivisection  Society,  which  had  a  branch  at 
Bristol  apparently  for  the  purpose  of  collecting 
funds  and  transmitting  them  to  the  head  office 
in  London.  The  testatrix  in  her  lifetime  had 
given  a  donation  to,  and  was  a  life  member  of, 
the  former  society,  and  had  never  given  anything 
to  the  latter  society. 

Held— that  the  Bristol  and  West  of  England 
Anti-Vivisection  Society  was  entitled  to  the 
legacy. 

In  re  Goldsmid,  Goldsmid  v.  Martindale, 
[Tiines,  January  27th,  1909— Joyce,  J. 

23.  "  Ready  Money  in  Hand  " — Money  on 
Deposit  at  Bank — Repayable  on  Demand — Power 
of  Directors  to  Require  Xotice.] — No  distinction 
can  be  drawn  between  "ready  money"  and 
"ready  money  in  hand,"  and  a  bequest  of  the 
latter  will  cover  money  on  deposit  at  a  bank 
which  in  practice  requires  no  notice  of  with- 
drawal, although  the  bank  directors  have  power 
to  require  such  notice. 

In  re  Cosgroves'  Estate,  Wills  v.  Goddard, 
[Times,  April  3rd,  1909— Eady,  J. 


24.  "  Society  for  the  Prevention  of  Cruelty  to 
Women  and  Children''^ — No  Society  so  Kamed.] 

— A  testator  gave  a  legacy  to  "  the  Society  for 
the  Prevention  of  Cruelty  to  Women  and  Chil- 
dren." There  being  no  society  so  named,  the 
legacy  was  claimed  by  the  National  Society  for 
the  Prevention  of  Cruelty  to  Children  and  by 
the  Associated  Societies  for  the  Protection  of 
Women  and  Children.  There  was  no  evidence 
connecting  the  testator  with  either  society. 

Held — that  the  Associated  Societies  for  the 
Protection  of  Women  and  Children  were  en- 
titled to  the  legacy. 

Decision  of  Eve,  J.  affirmed. 

In   re  Kay,  Deceased,   Tatham   r.  Incor- 

[poRATED  Society  op  Psychical  Research, 

Times,  June  18th,  1909— C.  A. 

25.  "  Nc,ct-of-Kin  and  Nearest  Heir  of  My  Xame 
and  Family  " —  Realty — Personalty.] — A  testator 
in  dealing  with  an  item  of  realty  gave  a  gift  over 
on  certain  contingencies  "  to  my  next-of-kin  and 
nearest  heir  of  my  name  and  family."  As  to 
certain  items  of  personalty  he  gave  a  gift  over  in 
identical  terms.  The  contingencies  having 
happened  : — 

Held — that  the  personalty  passed  to  the  next- 
of-kin  to  be  ascertained  at  the  death  of  the 
testator  and  that  the  realty  passed  to  his  heir. 

Decision  of  Barton,  J.,  affirmed. 
In  re  Maher,  Maher  v.  Toppin,  [1909]  1  I.  R. 
[70;  41  L  L.  T.  232— C.  A.,  Ireland. 

26.  Arrears  of  ReM^— Unsettled  Land — Absolute 
Gift — Arrears  of  Rent  out  of  Settled  Land.] — A 
testator  gave  to  his  eldest  son  absolutely  "  all  my 
real  and  chattel  real  property,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy  or  over 
which  I  have  power  of  disposition,  together  with 
all  rents,  and  arrears  of  rents,  due  thereout  at  the 
time  of  my  death." 

Held— (Sir  S.  Walker,  L.C.,  dissenting)  that 
the  son  was  entitled  to  arrears  of  rent  due  to  the 
testator  at  his  death  out  of  settled  lands  as  well 
as  out  of  his  unsettled  lands. 
In  re  Wills,  Wills  r.  Wills,  [1909]  1  I.  R. 
[268— C.  A.,  Ireland. 

VIII.  SECRET  TRUST. 

See  Bankruptcy,  No.  20. 

IX.  ELECTION. 

27.  Married  Woman — Gift  of  Husband's  Per- 
sonalty to  Third  Person — Gift  of  her  Own  Pro- 
jjcrty  to  Husband — Married  Women's  Property 
Act,  1882  (45  &  46  Yict.c.  75),  s.  l,sub-s.  I  ;  .«.  5.] 
— A  married  woman,  married  in  1873,  by  her  will 
made  in  1903  gave  specific  personal  property 
belonging  to  her  husband  to  A.,  and  gave  an 
annuity  out  of  her  own  property  to  her  husband. 

Held — that  the  husband  was  put  to  an 
election. 

Rick  V.  Cochcll  ( (1804)  9  Ves.  369— Eldon,  L.C.) 
considered. 
In  re  Harris,  Leacropt  r.  Harris,  [1909] 

[2  Ch.  206  ;  78  L.  J.  Ch.  448 ;  100  L.  T.  805— 

Parker,  J. 
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IX.  Election— Pi  in  fiinifd. 

28.  Power  of  Appoint  me  uf — Ajtpo'niimeiit  Void 
for  Reniotrness — Gift  to  Persons  Entitled  i/i  l)e- 
faitlt  (f  Appointment.] — Where  an  appointment 

is  partially  void  as  transgressing;;  the  rule  aj^ainst 
the  limitation  of  land  to  an  unborn  child  with 
remainder  to  the  latter's  unborn  chikl  and  there 
is  a  gift  to  persons  entitled  in  default  of  apjwint- 
nient,  such  persons  are  not  put  to  their  election. 

In  re  Olivers  Settlement  ([1905]  1  Ch.  191 
— Farwell,  J.)  approved. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450;  78 
L.  J.  Ch.  657  ;  lOl  L.  T.  lo.'}  ;  53  Sol.  Jo.  698), 
attirmed. 

1\  RE  Nash,  Cook  *•.  Frederick,  [1909]  W.  N. 

[226— C.  A. 

X.  ADEMPTION. 

29.  Specifie  Legacy. ] — A  bequest  of  "  the  share 
in  a  sum  of  £10,000  Consols,  to  which  I  am,  or 
may,  in  certain  events,  become  entitled  under 
the  will  of  my  father  "  is  a  specific  legacy. 

In  re  Borrer's  Trusts,  Dunlop  r.  Borrer, 
[54  Sol.  Jo.  32— Eady,  J. 

XI.  SATISFACTION. 

t>"o  jiaiagraplis  in  this  vol.  of  the  Digest.! 

XII.  HOTCHPOT. 

See  also  POWERS,  No.  10. 

30.  Intestacy — Child  Advanced  hy  Widowed 
J/ot/ier.] — If  a  mother  being  a  widow  makes  an 
atlvancement  to  a  child  and  dies  intestate  leaving 
other  children,  the  child  advanced  is  not  bound 
to  bring  the  amount  advanced  into  hotchpot. 

Holt  V.  Frederick  ((1726)  2  P.  W.  356— 
King,  L.C.),  followed. 

Preston   v.   Greene,   [1909]    1    I.  R.   172— 
[Meredith,  M.R.,  Ireland. 

XIII.  SUBSTITUTIONAL  GIFT. 

INo  paragiaphs  in  this  vol.  of  the  Digest.) 

XIV.  CLASS  GIFTS. 

31.  0)ie  of  Class  Dying  Intestate — Statute  of 
Distributions  to  Apply  in  Default  of  Appoint- 
ment — Tenancy  in  Common  or  Joint  Tenancy.] — 
A  testator  bec|ueathed  all  his  estate  to  trustees 
to  pay  the  income  after  the  decease  of  his  widow 
to  his  five  daughters  or  the  survivor  or  suivivors 
of  them,  in  such  manner  as  the  trustees  should 
think  advisable  for  their  maintenance.  The 
will  directed  that  subject  to  the  provisions  con- 
tained therein  the  trust  funds  should  be  con- 
sidere<l  as  divided  into  five  equal  parts  over 
which  each  daughter  was  to  have  a  power  of 
appointment,  and  that  in  default  of  appointment 
the  share  of  any  daughter  dying  without  issue 
should  go  "  to  such  pei-sons  as  under  the  Statutes 
of  Distribution  would  be  her  next-of-kin  if  she 
had  died  unmarried."  A  daughter  died  a  spin- 
ster without  having  exercise<l  the  power  of 
appointment.  Her  four  sisters  were  her  sole 
next-of-kin.  The  question  was  whether  thej' 
took  as  joint  tenants  or  tenants  in  common. 

Held — that  where  in  a  bequest  reference  is 
made  to  the  Statute  of  Distributions  the  shares 


as  well  as  tlie  class  are  to  be  ascertained  by  and 
in  accordance  with  the  statute,  and  tliat  therefore 
tlie  sisters  took  as  tenants  in  common. 

Jlullock  v.  Downes  ((^ISCO),  9  H.  L.  Cas.   1) 
followed. 
In  re  Nightingale,  Bowden  r.  (;iuki  rnis, 

[1909J  1  Ch.  385  ;   100  L.  T.  292— Neville,  J. 

32.  Revocation  of  One  Share  hy  Codicil — 
Divisible  among  Class — Xo  Intestacy.] — D.  left 
all  his  residuary  estate  upon  trust  for  conversion, 
the  pr<x;eeds  to  be  divided  into  as  many  equal 
shares  as  he  should  have  daughters  who  shouKl 
survive  him  or  predecease  him  leaving  issue,  one 
share  to  go  to  each  such  daughter. 

He  hatl  six  daughters  who  all  survived  him, 
but  by  a  codicil  he  revoked  the  gift  to  one  of 
them. 

Held — that  the  residue  must  be  divided  into 
fifths,  and  that  there  was  not  an  intestacy  as  to 
one-sixth  part. 

In  RE  DuNSTER,  Brown  c.  Heywood,  [1909] 
[1  Ch.  103  ;  78  L.  J.  Ch.  138  ;  99  L.  T.  921  — 

Neville,  J. 

33.  Words  of  Futurity— Gift  to  Children  of 
Nephews  "  loho  shall  Die  "  in  Testator  s  Lifetime 
— Xephew  Dead  at  Date  of  Will.] — A  testator 
directed  the  residue  of  his  estate  to  be  divided 
among  his  nephews  and  nieces  living  at  his 
decease,  '•  provided  always  that,  if  any  of  my 
nephews  and  nieces  shall  die  in  my  lifetime 
leaving  a  child  or  children  who  shall  survive  me 
and  attain  the  age  of  twenty-one  years,"'  such 
children  should  have  the  share  that  their  parent 
would  have  had  if  he  had  survived  the  testator. 

Held — that  the  children  of  a  nephew  or 
niece  already  dead  at  the  date  of  the  will  were 
entitled  to  share  in  the  residue. 

In  re  Cope  ([1908]  2  Ch.  1  ;  77  L.  J.  Ch.  558  ; 
99  L.  T.  374)  distinguished. 

In  re  Lambert  ([1908]  2  Ch.  117  ;  77  L.J.  Ch, 
553  ;  99  L.  T.  851)  followed. 

In  RE  Metcalfe,  Metcalfe  v.  Earle,  [1909] 
[1  Ch.  424  ;  78  L.  J.  Ch.  303  ;  100  L.  T.  222— 

Joyce,  J. 

34.  Costs  of  Asceiiaining  Members  of  Class — 
Payable  out  of  Legacy  or  Residue — Intention  of 
Testator— Discretion  of  Court— li.  S.  C.  Ord.  65, 
r.  14b.] — A  testator  directed  his  trustees  to 
stand  possessed  of  his  residuary  estate  after  pa)'- 
ment  of  his  funeral  and  testamentary  expenses, 
debts,  and  legacies,  upon  trust  Qinter  alia)  to 
raise  after  his  wife's  death  the  sum  of  £6,000, 
and  to  pay  the  same  free  of  legacy  duty  to  and 
amongst  a  cla.ss  mentioned.  Upon  the  death  of 
the  testator's  widow  an  order  was  made  by  the 
Court  for  enquiry  as  to  who  were  tnembers  of 
the  class  entitled  to  the  legacy.  On  a  summons 
taken  out  by  the  trustees,  the  Master  directed 
the  costs  of  the  enquiry  to  be  borne  wholly  by 
the  legacy. 

Held — that  the  Court  had  a  discretion  with 
regard  to  the  costs  of  the  impiiry  whicli  was  not 
taken  away  by  Onl.  65.  r.  14  b,  and  that  eflFect 
should  be  given  to  the  testator's  intention  by 
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XIV.  Class  Gifts— Tow^'w?/^^. 

ordering  the  costs,  except  such  as  were  caused 

by  the  incumbrance  of  shares,  to  be  paid  out  of 

residue. 

In  re  Vincent,  Eohde  v.  Palin,  [1909]  1  Ch. 
[810  ;  78   L.   J.    Ch.   455  ;    100    L.   T.    957— 

Parker.  J. 

36.  Gift  to  Insue — Co nM ruction —  Original  Gift 
of  Residue  Amounting  to  a  Gift  to  Issue  per  stirpes 
— Further  Ambignous  Gift  to  Issue  in  Ecriit 
u-hich  did  not  Happen — Issue  Competing  with 
Parents.'] — A  testator  devised  and  bequeathed 
his  residuary  estate  upon  trust  for  his  widow  for 
life  and  his  four  daughters  after  her  decease  for 
their  lives,  and  on  the  decease  of  the  survivor  of 
the  widow  and  daughters  "  unto,  between,  and 
amongst  the  issue  then  living  of  my  said  four 
daughters  in  equal  shaies  according  to  the 
parent  stock  and  not  to  the  number  of  individual 
objects  to  the  intent  that  the  issue  then  living  of 
any  one  of  my  said  daughteis  may  be  entitled  to 
a  share  equal  to  that  wliich  the  issue  (if  any)  of 
any  other  of  them  shall  be  entitled  to,  and  in 
case  there  shall  be  issue  then  living  of  only  one 
of  them  my  said  daughters  then  the  whole  to  be 
paid  to  or  equally  divided  amongst  such  issue." 
At  the  date  of  the  death  of  the  last  surviving 
daughter  there  were  living  children  of  three  of 
the  testator's  daughters  and  children  and  grand- 
children of  his  fourth  daughter. 

Held  —  that  the  original  gift  was  an  un- 
ambiguous gift  to  the  issue  of  the  daughters  jjer 
stirpes,  children  not  taking  concurrently  with 
their  parents,  and  was  not  affected  by  the  gift 
over  in  the  event  of  there  being  issue  living  of 
only  one  of  the  daughters,  which  event  did  not 
happen. 

In     re     Rawlinson,     deceased,     Hill    r. 

[WiTHALL,   [1909]  2  Ch.   36  ;  78  L.  J.    Ch. 

443  ;  100  L.  T.  509— Joyce,  J. 

XV.  LAPSE. 

[Xo  i)aragraplis  in  this  vol.  of  the  Digest.] 

XVI.  ABSOLUTE  GIFT. 

36.  Gift  until  Marriage — Legatee  Dying  Un- 
married—Absolute  Gift.]  — A  testatrix  bequeathed 
her  residuary  estate  to  trustees  and  directed 
them  to  pay  the  income  from  it  to  A.  M.  until 
she  should  marry,  and  on  her  marriage  to  pay 
her  a  certain  sum  and  to  divide  the  balance 
among  certain  other  persons.  A.  M.  died  after 
the  testatrix,  without  having  been  married. 

Held — that  there  was  an  absolute  gift  of  the 
residuary  estate  to  A.  M. 

Mason  r.  Mason,  101  L.  T.  6G9— Joyce,  J. 

XVII.  CONDITIONS. 

(a)  Condition  Precedent  or  Subsequent. 

[No  paragrajjhs  in  this  vol.  ol  the  Digest.] 

(b)  Contingent  Gift. 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

(c)  Forfeiture. 

37.  Forfeiture  Clause — Construetion — "  Would 
be  Depriredofthe  Personal  Enjoyment  tlnrcof" — 


Fi/ui table  Assignme?it  of  Future  Ineome — Notice 
to  Trustee  —  Debt  Discharged  before  Next 
Dividend  Payable  by  Trustee.]  —  A  testator 
devised  and  bequeathed  his  residuary  estate  to 
trustees  upon  trust  [inter  alia)  to  pay  one-third 
part  of  the  income  to  F.,  during  her  life,  "unless 
and  until  some  event  shall  have  happened  or 
shall  happen  whereby  if  the  same  income 
belonged  absolutely  to  her  she  would  be  de[)rived 
of  the  personal  enjoyment  thereof  or  any  part 
thereof,"  and  in  case  of  a  forfeiture  he  gave  his 
trustees  a  discretional-}'  power.  Acting  on  an 
agreement  with  i'.,  a  judgment  creditor  for 
£2G0,  F.  wrote  the  following  in  a  letter  to  the 
trustee  of  the  will  :  "  I  owe  P.  the  sum  of  £2()0. 
I  have  arranged  with  her  to  find  her  £100  this 
week,  and  I  want  you  to  pay  direct  to  her  or 
her  representative  the  balance  of  £1()0  out  of 
the  next  dividend  due  to  me  from  the  B.  T. 
shares."  The  B.  T.  shares  formed  part  of  the 
testator's  resi<luary  estate.  Before  the  next 
dividend  became  due,  F,  had  paid  hev  debt  to  P. 
and  revoked  the  letter. 

Held — that,  on  the  construction  of  the  par- 
ticular words  of  the  will,  the  object  of  which 
was  to  preserve  the  life  interest,  and  in  the 
events  which  had  happened,  there  had  been  no 
forfeiture  of  the  interest  of  F.  under  the  will. 

In  re  Mair,  Williamson  v.  French,  [1909] 
[2  Ch.  280  ;  78  L.  J.  Ch.  711  :  101   L.  T.  70— 

Neville,  J. 

38.  Right  to  Receire  Income  Testing  in  any 
Other  Person — Power  of  Attorney  to  Solicitor- 
Authority  to  Agent.] — W.  H.  S.  was  entitled  for 
life  to  the  income  bequeathed  by  a  will  which  pro- 
vided that  if  he  should  commit  or  suffer  any  act, 
default,  or  process  whatsoever  which,  but  foi  that 
proviso,  would  have  the  effect  of  vesting  the  righc 
to  receive  the  interest  in  any  other  person  whom- 
soever, the  life  interest  of  W.  H.  S.  should  cease 
and  be  void  and  the  income  be  paid  as  on  his 
death. 

W.  H.  S.,  being  about  to  go  to  South  Africa, 
executed  a  general  power  of  attorney  to  his 
solicitor  W.,  who  was  a  trustee  of  the  testator's 
will,  and  on  W.'s  going  abroad  and  retiring  from 
the  trusteeship  in  190(i  executed  a  power  of 
attorney  appointing  his  then  solicitor  K.  in  his 
name  and  behalf  to  recover  and  receive  all  sums 
of  money  in  respect  of  the  interest  under  the  will. 

Held — that  the  power  of  attorney  being  a 
mere  authority  to  receive  the  income  of  \V.  H.  S.'s 
interest  under  the  will  and  apply  it  for  his  benefit, 
and  not  a  colourable  transaction  giving  his 
creditors  an  equitable  charge  it  did  not  constitute 
a  forfeiture  within  the  meaning  of  the  will. 

In  re  Swannell,  Morice  r.  Svvannell,  101 
[L,  T,  7(3— Eve,  J. 

(d)  Heirlooms. 

See  No.  43,  infra. 

(e)  Name  and  Arms  Clauses. 

[No  parngiaphs  in  this  vol.  ol  the  Digest.] 

(f)  Restraint   of  Marriage. 

[\o  paragraphs  in  this  vol.  of  the  Digest.] 
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XVn.  Conditions  —  Continued. 

(g)  General. 

[No  paragiaphs  in  this  vol.  ol  the  D  pcaLi 

XVIII.  VESTING. 

39.  Per'uHl  i>f  JJiffrilntfion — Poxtjxntement  — 
Alloirance  to  Widvw — Allowance  for  Main- 
tenance of  Children  till  Youngest  Attains  Twentij- 
une — Residue  then  to  he  Divided  among  Sons — 
Codicil — Power  to  Increase  ]{'ife's  Allowance — 
Disposition  of  Ilesidue  in  Erent  of  Children 
Dijina  Without  Issue — Bequest  of  Residue  to 
Sons  .Vot  Cut  Down  hi/  Codicil.^ — A  will  ilirocted 
the  trustee  and  executor  to  ijay  an  annual  sum  to 
the  testator's  wife  for  life  or  till  re-marriage, 
to  pay  an  annual  sum  to  the  testator's  children 
for  their  maintenance  till  the  youngest  should 
attain  the  age  (»f  twenty-one  years,  and  then  to 
settle  certain  sums  on  his  daughters  and  to  divide 
the  residue  equally  among  his  sons  then  living. 
A  codicil  authorised  the  trustee  in  his  discretion 
to  increase  the  payment  to  the  widow,  and  then 
declared  that,  "  in  the  event  of  all  my  children 
dying  without  leaving  lawful  issue,"  the  testator 
gave  all  his  estate  to  his  brother. 

Held — that  the  provisions  of  the  codicil  did 
not  conflict  with,  but  were  supplementary  to, 
the  provisions  of  the  will  ;  that  the  codicil  merely 
sought  to  deal  with  two  contingencies  not 
touched  by  the  will,  and  did  not  revoke,  cut  down, 
or  make  contingent  the  dominant  bequest  to  the 
sons,  and  that  the  power  given  to  the  trustee  to 
increase  the  widow's  allowance  did  not  postpone 
the  distribution  of  the  residue  until  the  widow's 
death,  as  she  had  agreed  to  such  distribution, 
snbject  to  a  sum  being  set  apart  to  i)rovide  an 
ample  increase  in  her  allowance. 

Order  of  Supreme  Court  of  New  South  AVales 
(7  8.  R.,  N..S.VV.,  816)  varied. 
HORDERN   AND   ANOTHER    V.    HORDERX,  [1909] 

[A.  (J.  210  ;  78  L.  J.   P.  C.  49  ;   100  L.  T.  52  ; 
25  T.  L.  R.  185— P.  C. 

40.  Construction — Mixed  Gift  of  Bealty  and 
Personalty  to  Children  and  their  Children  — 
O'ift  in  Succession  —  Executory  Bequest  or 
Limitation  Over  on  Death  of  Testator's  Children 
— Rule  in  W'iUrs  Case.] — J.  by  his  will  devised 
and  bequeathed  all  his  leasehold  and  real  estate 
to  his  wife  for  life,  and  after  her  decease  he 
devised  and  bequeathed  whatever  might  be  left 
to  his  children  in  the  following  proportions  : 
namely,  two-fifths  of  the  whole  of  his  estate  to 
his  son  M.  J.,  and  the  other  three-fifths  to  his 
daughters  M.  M.  and  E.  E.  in  two  equal  shares, 
"and  to  the  child  or  children  of  the  three  said 
children."  And  the  testator  provided  that  in 
the  case  of  any  of  his  children  dying  and  leaving 
no  legal  issue  the  share  or  shares  of  those  dying 
should  go  to  the  surviving  child  or  children  of  such 
as  were  dead,  his  daughters'  and  granddaughters' 
shares  to  be  independent  and  free  from  all 
husbands. 

Hkld — that  no  child  was  at  present  entitled 
to  his  or  her  share  absolutely,  but  that  such 
share  was  subject  upon  the  death  of  the  child  to 
an  executory  bequest  or  limitation  over  to  his  or 
her  children. 


Observations    on    the    rule    in     ]\'ild's    Case 
((1599)  (i  Co.  Uep.  IGb.). 
In   re  Mordecai   Jones,   Lewis    r.    Lewis, 
[1909]  W.  N.  228  ;  lOl  L.  T.  519— Joyce,  J. 

XIX.  DIVESTING. 

[No  iiamnraplis  in  U.is  vol.  of  tli.-  Dij^'cst.] 

XX.  PERPETUITIES   AND    REMOTENESS. 

41.  Construction — Gift  Void  for  Remoteness.]  — 
A  testator  left  his  real  estate  to  his  two  sons 
as  tenants  in  common  in  fee  simple  subject  to  an 
obligation  u[)on  them,  "their  heirs  and  assigns," 
of  making  certain  payments  to  each  of  his 
daughters  for  life,  "and  afterwards  to  and 
amongst  the  children  of  each  and  their  heirs," 
out  of  the  royalties  or  dead  rents,  as  the  case 
might  be,  payable  in  respect  of  coal  under  his 
land  when  worked  or  let.  The  coal  was  not 
worked  or  let  in  the  testator's  lifetime. 

Held — that  the  disposition  in  favour  of  the 
children  of  the  daughters  and  their  heirs  was 
void  for  remoteness. 

London  and  South  Western  Ry.  Co.  v.  (Tomm 
(46  li.  T.  R.  419  ;  '20  <'h.  D.  562)  ajiproved  and 
followed. 

Decision  of  C.  A.  affirmed. 

Edwards    and    Others   c.    Edwards    and 

[Others,   [1909]   A.  C.  275;    78    L.   J,    Ch. 

504  ;  100  L.  T.  84— H.  L. 

XXI.  CREATION  OF  ESTATE  TAIL. 

[No  i>arnginiili.s  in  tliis  vol.  of  the  Digest.] 

XXII.  DIRECTIONS   TO   TRUSTEES. 

See  also  No.  36,  supra  ;  No?.  53,  57,  infra. 
(a)  Investment  Clause. 

See  Trusts,  Nos.  6,  7,  8. 

(b)  Maintenance. 

42.  Legacy  to  Infant — Vesting  at  Tn-entg-one — 
Advancement  Clause.] — A  testatrix  bequeathed 
a  share  in  £3,000,  part  of  her  residuary  estate, 
to  an  infant,  directing  that  it  should  vest  on  his 
attaining  the  age  of  twenty-one.  The  will 
empowered  the  trustees  to  apply  this  share  for 
the  adv.ancement  "or  otherwise  for  the  benefit" 
of  the  infant,  but  contained  no  express  power  of 
maintenance. 

Held— following  Pett  v.  Felhnrs  ((1733)  1 
Swans.  561,  n.),  as  explained  in  Leslie  v.  Le.tlie 
((183.5)  LI.  &  G.  t.  Sugdeu,  1),  that  the  will 
contained  sufficient  evidence  of  the  testatrix's 
intention  to  maintain  to  justify  the  trustees  in 
ap[)lying  the  interest  at  4  [ler  cent,  on  the  infant's 
share  towards  his  maintenance. 
In  re  Churchill,  Hiscock  c.  Lodder,  [1909] 

[2  Ch.  431  ;  lol  L.  T.  380  ;  53  Sol.  Jo.  697— 

Warrington,  J. 

(c)  Miscellaneous. 

43.  Heirlooms  -lleqnesl  of  Chattels  to  go  with 
Settled  Land— Except  Articles  not  Suitable  for 
Heirlooms— Itight  of  Selection  in   Trustees.]— A 
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XXII.  Directions  to  Trustees — Cuntinned. 
testator  bequeathed  all  his  furniture  and  effects 
and  articles  of  household  or  personal  use  and 
ornament  at  his  residence,  except  such  articles  as 
his  trustees  should  not  consider  suitable  to  be 
retained  as  heirlooms,  upon  trust,  to  allow  the 
same  to  be  used  by  the  person  entitled  to  the 
possession  of  the  settled  land. 

Held — that  the  Court  ought  not  to  interfere 
with  the  decision  of  the  trustees  as  to  what 
articles  were  suitable  to  be  retained  as  heirlooms. 

In  re  Smith  Bosanquet's  Trusts,  53  Sol.  Jo. 

[430— Eve,  J. 

44.  Trustees  D'lrccted  to  Carrij  on  Testator's 
Business — Salebij  llteniselres  of  Goods  tothe  Busi- 
Jiess — Rigltt  to  llctain  for  Own  Benefit  Profits 
madeonsucit  Sales — Express  Declaration  in  If  7W.] 
— A  will  contained  a  direction  for  the  trustees 
thereof  to  carry  on  the  testator's  business  for 
such  a  period  not  exceeding  ten  years  fiom  the 
date  of  his  death  as  the  trustees  in  their  discre- 
tion should  think  expedient,  with  all  the  powers 
in  that  behalf  of  absolute  owners.  The  will  con- 
tained a  declaration  that  the  trustees  might 
exercise  or  concur  in  exercising  all  powers  and 
discretions  theieby  or  by  law  given  to  them  not- 
withstanding that  they  or  any  of  them  had  a 
direct  or  other  personal  interest  in  the  mode  or 
result  of  exercising  such  power  or  discretion. 

Held — that  the  trustees  were  entitled  to 
supply  goods  to  the  testator's  business  and  to 
charge  his  estate  the  fair  market  prices  thereof, 
and  to  retain  for  their  own  use  and  benefit  the 
profits  derived  from  such  supply. 

Decision  of  the  Vice-Chancellor  of  the  County 
Palatine  of  Lancaster  affirmed. 

In  re  Sykes,  Sykesc  Sykes,  [1909]  2  Ch.241 ; 
[78  L.  J.  Ch.  609  ;  101  L.  T.  1— C.  A. 

(d)  Precatory  Trusts. 

45.  Intention — Charitable  Trust — Scheme.]  — 
By  her  will  the  testatrix  gave  a  legacy  of 
£2,300  to  R.  By  a  codicil  dated  the  same  day 
as  the  will  she  declared  as  follows  :  '•  I  wish  R. 
to  use  £1,000,  part  of  the  legacy  given  to  him 
by  my  above  will,  for  the  endowment  in  his  own 
name  of  a  cot  [in  a  specified  hospital]  and  to 
retain  the  balance  of  the  said  legacy  for  his  own 
use  and  benefit."  By  a  later  codicil  the  testatrix 
declared  :  "  t  wish  R.,  after  endowing  a  cot  as 
provided  by  the  first  codicil,  to  use  the  balance 
of  the  legacy  given  to  him  by  my  will  for  such 
charitable  puri)0ses  as  he  shall  in  his  absolute 
discretion  think  fit."  After  the  testatrix's  death, 
R.  renounced  and  disclaimed  the  legacy. 

Held — that  the  legacy  did  not  fall  into 
residue,  but  that  a  charitable  trust  was  created 
by  the  will  and  codicils,  and  that  there  must  be 
a  scheme  to  carry  it  out. 

In  re  Burley,  Alexander  r.  Burley,  [1909] 
[W.  N.  253;  26  T.  L.  R.  127— Joyce,  J. 

46.  Special  Desire  that  Sums  Bequeathed 
Should  be  Specificallj/  Left  to  Charities— Abso- 
lute Gift — Cutting  Doion  by  Uncertain  Words.] 
— A  will,  after  l)piiuests  to  W.,  antl  to  A.  and 


L.,  the  testator's  sisters,  subject  to  a  legacy  to 
C,  who  was  appointed  with  W.  "co-executor 
and  cotrustee  for  "  A.  and  L.,  and  after  certain 
specific  bequests.continued  as  follows :  "I  specially 
desire  that  the  sums  herewith  bequeathed  shall, 
with  the  exception  of  the  £1,000  to  C,  be  specific- 
ally left  by  the  legatees  to  such  charitable  insti- 
tutions of  a  distinct  and  undoubted  Protestant 
nature  as  my  sisters  may  select  and  in  such 
proportion  as  they  may  determine." 

Held — that  where  the  words  employed  are 
sufficient  in  themselves  to  give  the  donee  the 
whole  propertj'  in  the  subject-matter  of  the  gift, 
the  interest  of  the  donee  is  not  cut  down  to  a 
trust  or  life  estate  by  the  mere  expressipn  of  a 
desire  ;  and  that  in  the  present  case  property 
was  given  to  A.  and  L.  absolutely,  and  could  not 
be  taken  away  by  words  which  were  of  a  doubt- 
ful or  uncertain  meaning. 

In  re   Conolly,  Conolly  v.  Conolly,  [1909] 
[W.  N.  259— Joyce,  J. 

XXIII.  CONVERSION. 

See  also  PERPETUITIES,  No.  1. 

(a)  Leaseholds. 

[No  paragrajilis  in  tliis  vol.  of  tlie  Digest.] 

(h)  Power  of  Postponement. 

47.  Share  Vested  in  Possession — Eight  to  de- 
mand Immediate  Sale.] — A  testator  devised  and 
bequeathed  his  real  and  personal  estate  to 
trustees  upon  trust  for  sale  and  conversion,  and, 
after  investing  a  sufficient  sum  to  provide  for  an 
annuity  for  his  wife,  upon  trust  to  i)ay  the 
income  to  his  sons  for  life  with  remainders  to 
their  children.  The  will  gave  to  the  trustees  a 
power  to  postpone  sale  and  conversion  as  long  as 
they  should  think  proper,  and  during  such  post- 
ponement to  make  any  proper  outlay  for  the 
benefit  of  the  estate,  the  net  income  to  be  applied 
as  income.  One  of  the  testator's  sons  died  leav- 
ing children,  one  of  whom  had  assigned  his 
interest,  already  vested,  to  a  reversionary  com- 
pany. The  latter  now  required  the  trustees  to 
sell  what  remained  unconverted  of  the  real 
estate  and  to  pay  to  them  their  share  of  the 
proceeds. 

Held — that  the  power  to  postpone  sale  and 
conversion  continued  until  all  the  shares  had 
vested  in  possession,  and  that,  until  then,  one 
beneficiary  with  a  vested  share  in  possession 
could  not  call  either  for  a  conveyance  of  his 
undivided  share  in  the  unconverted  realty  nor 
require  an  immediate  conversion  of  the  whole 
real  estate. 
In  re  Horsnaill,  Womersley  r.  Horsnaill, 

[1909]  1  Ch.  631  ;  78  L.  J.  Ch.  331  ;  100  L.  T. 

603— Eady,  J. 

(c)  Tenant  for  Life  and  Remainderman. 

48.  Wasting  Securities — Unauthorised  Securi- 
ties —  Power  to  Retain  Inrestments  —  Pule  in 
Howe  V.  Earl  of  Dartmouth  ( (1802)  7  Ves.  137).]  — 
Where  a  will  contains  no  trust  for  conversion  but 
empowers  trustees  in  their  discretion  either  to 
sell  the  residuary  personal  estate  or  to  retain  it  in 


665 


WILLS. 


666 


XXI If.  Conversion  —  Con/ i nurd . 
the  same  state  of  investment  as  at  the  testator's 
death,  there  is  no  distinction  to  be  (h'awn  between 
merely  unauthorised  securities  an  I  wastinjj 
securities,  so  tiiat  the  rule  in  //moc  v.  Ktirl  of 
Bartmmth  docs  not  apply,  and  the  tenant  for 
life  is  entitled  to  the  income  of  unauthorised 
securities  retained  by  the  trustees  both  permanent 
and  wasting. 

In  re  Nicholson,  Eadk  r.  Nicholson,  [l!»t)!)] 

[2  Ch.  Ill  ;  78  L.  J.  Cli.  :A(i ;  100  L.  T.  877— 

Warrington,  J. 

XXIV.  PAYMENT    OF    DEBTS    AND 
LEGACIES. 

See  aho  Ex  EC  o  TO  us,  IV, 

(a)  Abatement. 

See  No.  57,  infra. 

(b)  Apportionment. 

[No  paragraphs  in  this  vdl.  uf  tlie  Digwit.] 

(c)  Charge  on  Real  Estate. 

49.  Mortr/fif/e  hij  Executor  being  alxo  liexidutinj 
Le(j(ifee — Charge  on  Property  for  Legiieg  to 
Another — jRights  of  Leg/if ee.] — A  testator,  who 
died  in  188.5,  by  his  will  left  all  his  property  to 
his  four  sons  by  his  tirst  wife,  subject  to  a  charge 
for  a  legacy  in  favour  of  his  four  sons  by  his 
second  wife.  The  legacy  remained  unpaid.  The 
four  elder  sons  in  18i)0  deposited  the  title  deeds 
of  part  of  the  property  with  a  Bank  as  security 
for  an  advance,  and,  in  189y,  they  executetl  a 
formal  mortgage  of  the  property  to  the  Bank. 
The  Bank,  if  they  had  made  an  investigation  of 
title,  would  have  obtained  cognisance  of  the  will 
which  created  the  charge.  The  mortgagors 
practised  no  concealment. 

Held — that  as  the  four  younger  sons  were 
legatees  and  not  merely  creditors,  and  as  the 
Bank  had  constructive  notice  of  the  charge,  the 
claim  of  the  four  younger  sons  must  prevail  over 
the  mortgage  of  the  Bank. 

Graham  v.  Drummond  ([1896]   1  Ch.  968  ;  65 
L.  J.  Ch.  472  ;  74  L.  T.  417 ;  44  W.  R.  596 ;  12 
T.  L.  R.  319 — Eomer,  J.)  distinguished. 
The    Bank    of    Bombay    and   Another    v. 

[suleman  somji  and   others,    l.  r.   35 

Ind.  App.  130  :  99  L.  T.  532  ;  24  T.  L.  R.  840  ; 
52  Sol.  Jo.  727— P.  C. 

50.  Rvprcxa  Charqe  of  Debts — Mi.ved  Fund — 
Limitation  Act,  1623  (21  Jac.  1,  c.  16),  .v.  3— 
Heal  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  57),  X.  8— Land  Tranxfcr  Act,  1897  ((iO  & 
61  Vict.  c.  65),  ,?.  2,  subs.  3.] — A  testator  by  his 
will  in  1897  devised  and  bequeathed  to  trustees 
all  the  real  and  personal  estate  to  which  he  should 
be  entitled  at  his  death  upon  trust  to  sell  and 
convert  the  same  and  out  of  the  proceeds  to  pay 
his  debts,  funeral  and  testamentary  expenses,  and 
hold  the  residue  in  trust  for  certain  persons  for 
life,  with  remainder  to  their  children.  The 
testator  then  gave  each  of  his  executors  a  legacy 
of  £100.  The  testator  died  in  1901,  his  only  asset 
being  a  reversionary  share  of  real  estate.  His 
will  was  proved  in  1905,  when  this  property  fell 


into  possession,  and  the  executors  advertised  for 
creditors.  The  only  creditors  claimed  for  pay- 
ments made  on  behalf  of  the  testator  more  than 
six  and  less  than  twelve  years  ago. 

I1ki,I)— that  the  express  charge  of  debts  on 
real  estate  was  not  lendered  futile  by  the  Land 
Transfer  Act,  1897,  s.  2,  sub-s.  3,  but  h.ad  the 
effect  of  extending  the  period  for  their  recovery 
to  twelve  years  under  the  Real  I'rupertv  Lituila- 
tion  Act,  1874,  s.  8. 

In  re  Kempnter,  Kenipxter  v.  A'cw^w/^/- ([1906J 
1  Ch.  446  ;  75  L.  J.  Ch.  286  ;  94  L.  T.  248  ;  .54 
W.  R.  385— Kekewich,  J.)  applied. 

Held  also — that  the  real  and  personal  estate 
being  treated  in  the  will  as  a  mixed  fund  were 
as  such  clearly  residuary,  and  that  the  legacies  to 
the  executors  were  charged  on  and  payable  out 
of  such  mixed  fund,  and  consequently  out  of  the 
real  estate. 

In  re  Balls,  Trewby  v.  Balls,  [1909]  1  Ch. 
[791  ;  78  L.  J.  Ch.  341  ;   100  L.  T.  780— 

Eady,  J. 

(d)  Exoneration  of  Mortgaged  Property. 

51.  Direction  toPag  ojT  Mortgage  out  of  Proceeds 
of  Sale  of  Blacltacre — Jialance  to  fall  into  Resi- 
due— Blacltacre  Imufficient — Locke  King's  Acts 
—  Contrary  Intention— Heal  Estate  Charges  Act, 
1854  (17  &  18  Viet.  c.  113), .?.  1.]— A  testator 
directed  that  any  mortgages  on  realty  specifically 
devLsed,  including  Whiteacre,  should  be  satisfied 
out  of  the  proceeds  of  the  sale  of  Blackacrc,  the 
balance  of  which  was  to  fall  into  his  residuary 
estate.  Blackacre  failed  to  realise  a  sum 
sufficient   to  pay  off  a  mortgage  on  Whiteacre. 

Held — that  the  testator  had  shown  an  inten- 
tion to  exonerate  Whiteacre  to  the  extent  of  the 
proceeds  of  Blackacre  and  no  further,  that  as  to 
the  balance  of  the  Whiteacre  mortgage  Locke 
King's  Acts  applied,  as  there  did  not  appear  any 
sufficient  "contrary  intention,"  and  that  the 
devisee  of  Whiteacre  was  not  entitled  to  claim 
exoneration  out  of  the  general  personal  estate. 
In  re  Birch,  Hunt  v.  Thorn,  [1909]  1  Ch. 
[787  ;  78  L.  J.  Ch.  385  ;  101  L.  T.  101— 

Eady,  J. 

(e)  Interest  on  Legacies. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

XXV.  SURVIVORSHIP. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVI.  EXERCISE  OF  POWER  OF  AP- 
POINTMENT. 

See  PoWKKs. 

XXVI I.  ANNUITIES. 

52.  Direction  to  Pag  out  of  Income — Gift  over 
^^ Subject  to  Aforesaid  Annuities" — Charge  on 
Corpus.] — W.  H.  devised  and  bequeathed  all  his 
residuary  real  and  personal  estate  to  G.  H. 
upon  trust  for  sale  and  conversion  at  his  dis- 
cretion and  to  hold  the  same  if  unsold  or  the 
proceeils  of  sale,  upon  trust  to  paj'  ceitain 
annuities.  ''Subject  to  the  aforesaid  annuities," 
the  will  directed  "that  the  trustee  or  trustees 
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XXVII.  Annuities —  Continued. 

shall  hold  the  said  moneys  to  arise  and  be 
received  as  aforesaid  ui)on  trust  for  and  I 
give  and  bequeath  the  same  to  my  said  brother 
G.  H.,  his  executors,  administrators,  and  assigns 
absolutely."  G.  H.  having  since  died  and  the 
income  of  the  estate  having  become  insufficient 
for  the  payment  of  the  annuities  in  full,  the 
executors  of  G.  H.,  who  had  acted  as  the  trustees 
of  the  will  of  W.  H.,  took  out  a  summons  to 
determine  whether  the  annuities  were  a  charge 
on  the  corpi/n  or  only  upon  the  income  for  the 
time  being  of  the  real  and  personal  estate  of 
W.  H. 

Held  —  that  the  general  direction  to  pay 
annuities  out  of  income,  followed  by  a  disposition 
of  the  estate  subject  to  the  annuities,  charged 
the  annuities  upon  the  cor^nis  of  the  estate. 

Decision  of  Joyce,  J.  ([1909]  1  Ch.  485  ;  78 
L.  J.  Ch.  305  ;  100  L.  T.  2(53)  reversed. 

In   ke  Howarth,   Howarth  v.   Makinson, 

[1909]  2  Ch.  19  ;  78  L.  J.  Ch.687;  100  L.  T. 

865  ;  53  Sol.  Jo.  519— C.  A. 

XXVIII.  CHARITABLE   BEQUESTS. 

See  also  Xos.  45,  40,  .supra  ;  Charities. 

53.  Charitable  Purposes  —  Uncertainty.'] — A 
testator  by  his  will  gave  the  residue  of  his  estate 
in  the  following  terms : — "  I  desire  that  my 
executors,  with  the  assistance  of  Mr.  J.  R.  H., 

Mr. ,  the  art  master,  and  any  persons  they 

may  call  in  to  assist  them,  shall  expend  the  said 
residue  in  any  manner  they  may  think  desirable 
to  encourage  artistic  pursuits  or  assist  needy 
students  in  art.  And,  finally,  if  any  differences 
of  opinion  arise,  then  the  decision  of  my  execu- 
tors shall  be  final  and  binding." 

HEfiD — that  it  was  not  a  good  charitable  gift. 

Ix  RE  Ogden,  Taylor  v.  Sharp,  25  T.  L.  R. 

[382— C.  A. 

54.  Failure  of  Ohji'ct  after  Testator's  Death  — 
Conditional  Gift — Cy-pres.] — A  charitable  be- 
quest to  a  scheme  for  founding  an  institution, 
the  gift  being  conditional  on  the  foundation  of 
the  institution,  which  scheme  after  the  legacy 
was  paid  over  was  abandoned,  the  moneys 
received  by  the  trustees  being  returned  tq  the 
donors,  reverts  to  the  testator's  residuary  estate, 
and  does  not  fall  to  be  administered  by  the 
Crown  ey-pres. 

In  re  Slerin,  Slerln  v.  Hepburn  ([1891]  2  Ch. 

2.36;    64    L.   T.   311  ;    39    W.    R.    578— C.    A.) 

distinguished. 

Decision  of  Joyce,  J.  affirmed. 

In  re  The  Trusts  of  the  University  of 
[London  Medical  Sciences  Institute 
Fund,  Fowler  v.  Attorney -General, 
[1909]  2  Ch.  1  ;  78  L.  J.  Ch.  562  ;  100  L.  T. 
423  :  25  T.  L.  R.  3.58  ;  53  Sol.  Jo.  302— C.  A. 

55  Bequest  to  Xanied  Institution — Xo  E.vistlng 
Institution  Beaiing  Xante — Charitable  Intention 
— Appliration  cy-prbs.] — The  testator  bequeathed 
part   of  his   estate  to  certain   institutions,    the 


objects  of  all  of  which  were  obviously  charitable, 
and  to  the  "  Protestant  Church  Bible  Society." 
No  society  of  that  name  had  ever  existed. 

Held — that  the  Court  had  to  look  not  merely 
at  the  name  of  the  particular  institution,  but  at 
the  whole  context  to  see  whether  a  charitable 
gift  was  intended  ;  that  as  the  "  Protestant 
Church  Bible  Society "  was  included  in  a  list 
with  other  institutions,  the  objects  of  all  of 
which  were  obviously  charitable,  it  must  be 
inferred  that  the  testator  meant  a  society  whose 
objects  were  charitable,  as  the  cheap  distribution 
of  Bibles  would  be  ;  and,  therefore,  that,  as  the 
legacy  failed,  there  must  be  an  application  of  the 
bequest  cy-pres. 

In  re  W.  T.   Parkes,  Cottrell   r.  Parkes, 
[25  T.  L.  R.  523— Warrington,  J. 

56.  Betjue.st  to  Xanied  Institution  or  to  Charit- 
able ]]'ork — Xame  of  Fund.  Inaccurate  at  Date 
of  Will — Xanied  Fund  Dlridcd  Into  Two — Inten- 
tion.']— A  testator,  by  his  will,  directed  his 
trustees  to  invest  the  sum  of  £500  and  pay  the 
net  annual  income  thereof  "  to  the  tieasurer  or 
treasurers  for  the  time  being  of  the  Felton-cum- 
Framlington  District  Nurse  Fund,  to  be  applied 
by  him  or  them  for  and  in  aid  of  the  charitable 
work  for  which  such  fund  has  been  raised,"  and 
he  declared  that  "  should  the  charitable  work  for 
which  the  said  nurse  fund  has  been  instituted 
from  any  cause  cease  to  be  carried  on  for  the 
space  of  two  years  "  the  said  sum  and  income 
should  fidl  into  his  residuary  estate.  The  testa- 
tor had  been  a  subscriber  for  manj^  years  to  a 
fund  bearing  the  name  mentioned,  but  some 
months  before  the  date  of  his  will  the  village  of 
Framliugton  ceased  to  be  connected  with  the 
fund,  and  started  one  of  its  own,  while  the 
village  of  Felton  carried  on  its  own  work  in  its 
own  name. 

Held — (1)  that  the  will  showed  a  general 
charitable  intention,  and  not  merely  an  intention 
to  give  a  fund  to  a  particular  charitable  institu- 
tion ;  and  (2)  that  the  Felton-cum-Framlington 
fund  had  not  ceased  to  exist  but  had  been  divided 
into  two,  and  that  the  proper  way  of  carrying  out 
the  testator's  charitable  intention  would  be  to 
give  four-fifths  to  Felton  and  the  remaining  one- 
fifth  to  Framlington,  these  being  the  proportions 
of  population  in  the  two  villages  respectively. 

In    re    Wilson,     deceased,     Wardle     r. 
[Lemon,  25  T.  L.  R.  465— Eady,  J. 

57.  Xamcd  In.'itltutions — Trustees'"  Discretion 
— Deserriny  and  in  Xeed  of  As-vstance — Trustee 
Residuary  Leyatee — Abatement  If  Legacies  Paid 
In  Full.] — A  testatrix  gave  various  charitable 
legacies  and  declared  "  the  payment  of  the 
legacies  to  charitable  institutions  to  be  in  the 
absolute  discretion  of  my  trustees  and  subject  to 
their  being  satisfied  that  each  of  such  institutions 
is  deserving  and  in  need  of  assistance."  She 
gave  other  pecuniary  legacies,  and  made  one  of 
her  trustees  her  residuary  legatee.  The  question 
for  the  Court  was  whether  the  trustees  had  an 
absolute  power  to  refuse  to  pay  any  of  the 
charitable  legacies,  whether  wholly  or  in  part, 
if   they   sliould  think    fit  to  do  so.     If   all  the 
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XXVIII.  Charitable  BeqvieBtB—f^ 'D/ifhu/rd. 
logacics  wciv  to  lie  paid,  there  would  Iiavc  to  be 
some  abatement. 

Hkld — that  the  trustees  had  not  an  absolute 
power  to  refuse  to  i)ay  the  charital)ie  Je.i^aeies  if 
they  should  tliink  fit  or  on  tlie  ground  that  sucli 
{laynicnl  would  prevent  tlie  jiayinent  of  theother 
peeuniary  legacies,  but  that  they  could  only 
refuse  to  pay  in  the  case  of  an  institution  as  to 
which  they  were  not  satisfied  that  it  was  deserv- 
ing and  in  need  of  assistance. 

Lv  KK  Vanstone,  Hume  r.  Hume,  Times,  June 
[21st,  i;)U9— Warrington,  J. 

68.  Gift  to  Officer  Com  m  audi /iff  Refjiment — 
'•Setting  out  of  Soldiers''— Statute  i.^  Eliz.  r.  4.] 
— A  be(iuest  to  the  otlieer  commanding  a  regi- 
ment •'  for  the  mess  of  that  regiment  or  for  the 
poor  of  the  regiment "  is  a  good  charitable 
bequest. 

In  re  Donald,  Moore  v.  Somerset,  [1909]  2 

[Ch.  410  ;  78  L.  J.  Ch.  761  ;  101  L.  T.  377  ;  .53 

Sol.  Jo.  (573 —Warrington.  J. 

XXIX.  CONDITIONAL  WILLS. 

[No  iianigraplis  in  llii.s  vol.  of  tlie  Digest.] 

XXX.  MUTUAL  WILLS. 

[No  parngi-apli-s  In  thi.s  vol.  of  the  Digest.) 

XXXI.  CONFLICT  OF  LAWS. 

[No  paragraphs  In  this  TOl.  of  the  Digest.] 

XXXII.  MISCELLANEOUS. 

59.  Refusal  to  Deliver  lip  mil  for  Probate — 
Subpoena — Motion  for  Attaelunent.] — A  motion 
for  attachment  of  the  respondent  for  refusing  to 
deposit  a  will  in  his  possession  at  a  District 
Registry  in  obedience  to  a  subpoena  was  ordered 
to  stand  over  for  further  evidence  that  the 
will  was  in  his  possession.  The  respondent 
having  attended  to  be  examined,  and  producing 
the  will,  it  was  ordered  that  the  will  should  be 
retained  and  that  the  respondent  should  pay  the 
costs  of  the  motion. 

In  be  Floyd,  deceased.  53  Sol.  Jo.  790,  801— 

[Neville,  J. 

60.  Accumulations — Construction — Period  of 
Accumulation — Share  of  Child.] — A  testator  by 
his  will  left  annuities  to  each  of  his  children 
till  they  attained  the  age  of  twenty-five,  and 
directed  that  for  ten  years  after  his  death  the 
surplus  income  of  his  estate  should  be  allowed 
to  accumulate,  and  "that  as  each  child  attains 
the  age  of  twenty-five  years  his  or  her  income 
from  my  estate  is  to  be,  during  the  ten-year 
period  of  accumulation,  his  or  her  proportionate 
part  of  ninety  per  cent,  of  the  income  of  my 
estate  after  all  charges  are  paid  ...  it  being 
mj'  intention  that  my  children  are  to  share 
equally  in  such  income,  but  until  each  child 
attains  the  age  of  twenty-five  years  what  would 
have  been  his  or  her  share  is  to  accumulate  and 
fcn-m  part  of  my  general  estate  .  .  .  subject  to 
the  preceding  provisions  .  .  .  the  income  of  each 
year  is  to  be  divided  between  my  children 
equally,  share  and  share  alike," 


Held — that  as  each  child  attaincil  twenty- 
five  he  or  she  was  entitled  to  the  prescribed 
share  of  the  whole  surplus  income  of  the  estate, 
and  that  the  shares  of  children  who  hail  not  yet 
attained  twenty-five  went  to  swell  the  total 
income,  and  could  not  be  accumulated  for  their 
benefit  till  they  b':camc  [layablc. 

Decision  of  C.  A.  for  Ontario,  affirmed. 

FULFOUD  r.    IlAKDY,  [1909]   A.    C.    .570;    101 

[L,  T,  357— r.  C. 


WINDING-UP. 

See  Building  Societies  ;   Companies, 


WINDOWS. 

Sec  Easejient. 


WITNESSES. 

Sec  Evidence. 


WOMEN,  EMPLOYMENT  OF. 

See  Factories  and  AVorkshops. 


WORDS. 

"  Abutting  on  or  adjoining." 

See  Local  Government,  Xo.  13. 

"  Accident." 

See  Master  and  Servant,  Xos.  1  to  9; 
Shipping,  No.  28. 

"Act  of  law." 

See  Landlord  and  Tenant,  No.  19. 
"Adapting  for  Sale.' 

See  Factories,  No.  1, 
"Assigns." 

See  Landlord  AND  Tenant,  No.  17. 
•'Average  weekly  earnings." 

See  Master  and  Servant,  Nos.  13, 15. 
"  Bridge." 

See  Highways,  Nos.  16,  18. 

"  Building." 

See  Sale  of  Land,  No.  15. 

•'  Building  or  structure." 

See  Metropolis,  No.  4. 
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WoriiS—Conthiued. 
"Capture." 

See  Insurance,  No.  18. 

"  Carcases." 

See  Animals,  No.  4. 

'Carriage." 

See  Street  Traffic,  No.  4. 

"  Cash  Value." 

See  Death  Duties,  No.  4. 

"  Cause  to  be  represented." 

-S-v  Copyright,  No.  3. 
"  Ceased  to  exist." 

See  Royal  Forces,  No.  3. 
'•  Charges." 

S('e  Shipping,  No.  23. 
"  Charitable." 

See  Charities,  Nos.  10  to  15. 
"  Chartreuse." 

See  Trade  Marks,  No.  9. 
"  Children." 

See  Wills,  No.  13. 
"  Civil  or  religious  purposes." 

See  Charities,  No.  13. 

"  Clear  Value." 

See  Death  Duties,  No.  3. 

"  Company  in  the  United  Kingdom." 

See  Trusts  and  Trustees,  No.  8. 

"  Competent  witness  for  defence." 

See  Criminal  Law  and  Procedure 

No.  13. 

"  Completion  of  the  contract  or  work." 

See  Highways,  No.  14. 

Limitation  of  Actions,  No.  1. 

"  Conspicuous  part." 

See  Highways,  No.  26. 

"  Contraband  of  war." 

See  Insurance,  No.  17. 

"  Council." 

See  Corporations,  No.  1. 
Education,  No.  2. 

"  Creditor." 

See  Companies,  No.  48. 

"  Crown  or  King's  clogg. " 

See  Real  Property,  No.  1. 

"  Dependant." 

See  Master  and  Servant.  Nos.  21  to 


"  Discharging." 

See  Shipping,  No.  51. 
"  Distinctive  mark." 

See  Trade  Marks,  Nos.  1,  2,  3,  5,  6,  7. 

"Document." 

See  Evidence,  No.  8. 

"  Domestic  purposes." 

See  Metropolis,  No.  16. 

"  Double  possibilities." 

See  Perpetuities,  No.  2. 
"  Drain." 

See  Sewers,  No.  2. 
"  Duly  paid." 

S'e  Landlord  and  Tenant,  No.  5. 

"  Employment  of  a  casual  nature." 

See  Master  and  Servant,  No.  81. 

"  Error  in  judgment." 

See  Shipping,  No.  9, 

"  Evidence,  repute  or  otherwise." 
See  Elections,  No.  6. 

"Exclusively  or  mainly." 

See  Patents,  No.  15. 
"  Execution." 

See  Judgment,  No.  1. 

"  Express  reference." 

See  Powers,  No.  1. 
'-Extenuating  circumstances." 

See  Magistrates,  No.  6. 
"  Factory." 

See  Factories,  No.  1. 
"  Fancy  bread." 

See  Food  and  Drugs,  No.  9. 

"Found  a  bed." 

See  Charities,  No.  9. 

"  Freehold." 

See  Sale  of  Land,  No.  13. 
"  From  time  to  time." 

See  Companies,  No.  33. 

"  Fruit." 

See  Railways,  No.  25. 

"  Gaming." 

See  Gaming,  No.  7. 

"  Given  for  illegal  consideration." 
See  Gaming,  No.  2. 

"Habitual  drunkard." 

See  Intoxicating  Liquors,  No.  19. 
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Words — Cuntiuuf'd, 

"  Harsh  and  unconscionable. " 

Sec    Money    A^M)     Money-lendkrs, 

No.  8. 

"  Holder  of  a  conditional  purchase." 

See  Dependencies,  No.  3. 
"  House." 

See  Trade,  No.  4. 
"  House  and  effects." 

St\'  Wills,  No.  14. 
"House  refuse." 

See  Metropolis,  No.  11. 
"  Inaccessible.", 

See     Shipping     and    Navigation, 
No.  9. 
"Indecency." 

See  Criminal  Law,  No.  G7. 

"  Independent  brake." 

See  Street  Traffic,  No.  10. 

"  In  or  abutting  on  or  adjoining." 

See  Local  Government,  No.  13. 

"In  regular  turn." 

See  Shipping,  No.  26. 

"  Interest  in  land." 

See  Sale  op  Goods,  No.  2. 

"  Invitation  to  alight." 

Sec  Negligence,  No.  6. 

"Irredeemable." 

See  Companies,  No.  6 

"  Issue  of  loan  capital." 

See  Revenue,  No.  5. 

"  Landlord." 

See  Landlord  and  Tenant,  No.  7. 

"Light  locomotives." 

See  Street  Traffic,  No.  3. 

"  Liquidated  demand." 

See  Practice,  No.  3. 

"  Lloyd's  surveyor." 

See  Shipping,  No.  20, 
"Long  pull." 

See  Intoxicating  Liquors,  No.  14. 

"  Maintain  and  keep  efficient." 

See  Education,  Nos.  3,  4,  5. 

"Margarine." 

See  Food,  Nos.  13,  14, 

"  Minerals." 

See  Mines,  No3,  4,  5,  6. 
y.d. 


"  Miscarriage  of  justice." 

SiC  Criminal  Law,  No.  112, 

"  Misconduct." 

See  Bankruptcy,  No.  0, 
"  Mooring." 

See  Shipping,  No.  52, 

"  Musical  work." 

See  Copyright,  No.  6. 

"  My  own  brothers  and  sisters." 

See  Wills,  No.  21. 

"  Narrow  channel." 

See  Shipping,  Nos,  36,  3^. 

"  Navigates." 

See  Dependencies,  No.  19. 
"Net." 

See  Stock  Exchange,  No.  2. 

"New  building." 

See  Local  Government,  Nos.  11,  12. 

"  New  street." 

See  Highways,  No.  24. 

"  Next  practicable  quarter  sessions." 
See  Poor  Law,  No.  11. 

"  Obstruction." 

See  Shipping,  No.  10. 

"  Offensive  trade." 

Sec  Nuisance,  No.  6. 

"On  demand." 

See  Mortgage,  No.  2. 

"Open  and  notorious  evil  liver." 

See  Ecclesiastical  Law,  No.  1. 

"  Ordinarily  resident  within  jurisdiction." 
See  Practice,  No.  2. 

"Orlwoola. " 

See  Trade  Marks,  No.  8, 
"  Oswego." 

See  Trade  Marks,  No.  1, 

"  Out  of  and  in  the  course  of  employment." 

See  Master  and  Skrvant,  I.,  1  (k) 

•'  Owner." 

See  Metropolis,  No.  5. 
Mines,  No.  1. 
Rates,  No.  7. 
Shipping,  No.  44. 

"  Pack  of  hounds." 

See  Animals,  Nos.  8,  9. 
"  Paid  to  and  received  by." 

See  Companies,  No.  31, 
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Words — Continued. 
"  Paraphernalia." 

Sec  Husband  and  Wife,  No,  10. 

"  Particular  building  contract." 
See  Highways,  No.  13, 

"  Perfection." 

See  Trade  Marks,  No.  7, 

"  Person." 

See  Gaming,  No.  12, 

"  Pictures." 

See  Wills,  No.  15. 

"  Piracy." 

Insurance,  No.  19, 

"  Plate  and  plated  articles." 
See  Wills,  No.  20, 

"  Police  force," 

See  Local  Government,  No.  5. 

"  Possibility  upon  a  Possibility." 

See  Perpetuities,  No.  2, 
"  Preceding  period  of  twelve  months." 

See  Criminal  Law,  No.  (U. 

"  Preservation  or  inspection  of  property." 
See  Practice,  No.  3.3. 

"  Primary  security." 

See  Kevenue,  No,  4. 

"  Private  use." 

See  Telegraphs  and   Telephones, 
No.  1. 

"Proceeding." 

See  Shipping,  No.  35. 

Street  Traffic,  No,  4. 

"  Prospectus." 

See  Companies,  No.  30, 

"  Public  highway," 

See  Highways,  No.  17, 

"  Purchase." 

See  Sale  of  Goods,  No.  1. 

"  Eailway." 

See  Railways,  No,  5, 
Rates,  No.  3, 

"  Bailway  company." 

See  Railways,  No.  17. 
"  Eeady  for  loading." 

See  Shipping,  No,  12, 

"  Beady  money  in  hand." 

See  Wills,  No.  23. 


"  Reasonable  precautions." 

See  Shipping,  No.  24. 

"Eeceived  in  Great  Britain," 

See  Income  Tax,  No,  5. 

"  Becently  taken." 

See  Animals,  No,  14, 

"  Bedeemable." 

See  Companies,  No.  6, 

"  Begistered  capital." 

See  Revenue,  No.  6. 

'Bent  reasonably  to  be  expected." 

See  Rates,  No.  12. 

'  Bepute." 

See  Elections,  No,  G, 

'  Boyal." 

See  Trade  Marks,  No.  2. 

"  Same  description  of  goods." 

See  Trade  Marks,  No.  4, 

"  Seaman," 

See  Master  and  Servant,  No.  97. 

"  Series  of  debentures." 

See  Companies,  No,  13. 

'•  Servant." 

See  Criminal  Law,  No.  48. 

Master  and  Servant,  Nos,  101, 
102, 

"  Setting  out  of  Soldiers." 

See  Wills,  No.  58. 

"  Settlement." 

iSee  Revenue,  No.  10. 

"  Sewers." 

See  Sewers,  Nos.  1,  4. 
Waters,  No.  4. 

"  Sharps." 

See  Agriculture,  No.  2, 

'  Single  private  drain." 

See  Sewers,  No.  2, 

•  Six-day  licence," 

See  Intoxicating  Liquors,  No,  12. 

"  Skimmed  milk.' 

See  Food  and  Drugs  No  4. 

"  Slip  on." 

See  Trade  Marks,  No.  5. 
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Words — Continued. 
"  Sole  licence." 

,SVr  Copyright,  No.  5. 

'•  Special  circumstances.' 

Sri'  SoLlciTOii!<,  Nos.  10,  11,  12,  13. 

"  Special  damage." 

See  Libel  and  Slander,  No.  18. 

'•  Specially  qualified  to  practise  dentistry." 
See  Medicine,  Nos.  2,  2a. 

"  Step  in  the  proceedings.' 

See  Auiui'UATION,  No.  5. 

"  Subject  to  approval  of  formal  contract." 
See  Sale  of  Land,  No.  G. 

"  Substantial  wrong  or  miscarriage." 
See  rRACTICE,  No.  14. 

"  Sum  exceeding  £20." 

See  Execution,  No.  1. 

" Superfluous  lands.' 

See  Compulsory  Purchase,  No.  9. 

"  Trade  dispute." 

See  Trade  and  Trade  Unions,  No.  12. 

"  Trade  refuse." 

See  Metropolis,  No.  11. 

'■  Trust  or  direction  for  sale. " 

See  Settlements,  No.  12. 

"  Unexpired  term." 

See  Intoxicating  Liquors,  Nos.  3,  6. 


Value." 


See  Game.  No.  1. 


Workman.' 

See  Master  and  Servant,  Nos.  74  to 
85,  9(J,  !)7. 


WORK   AND   LABOUR. 

See  Factories  and  Wokksiiops  ;  Local 
Government. 


WORKING  CLASSES, 

HOUSES  OF. 

See  PuP.LIC  IIealtu. 

WORKMEN. 

See  Master  and  Servant. 


WORKSHOPS. 

See  Factories  and  Workshops. 

WRECK. 

See  Admiralty  ;  Shipping  and  Navi- 
gation. 


YACHTS. 

See  Shipping  and  Navigation. 
YEAR. 

See  Time. 

ZANZIBAR. 

See  Dependencies  and  Colonies. 


ALPHABETICAL  LIST  OF  CASES  AFFIRMED,  REVERSED, 
OVERRULED,  FOLLOWED,  OR  CONSIDERED,  IX  THE 
CASES  DIGESTED  IN  THIS  VOLUME. 

( With  Contemporaneous  References.) 


Abram  Coal  Co.  /•.  Southern  ([1903]  A.  C. 
:^0H)  fullowcd. 
MiKre  V.  S/riu  ,f  Co.,  L(J.      .         .         .  370 

Adair  r.  New  River  Co.  and  Metropolitan 
Water  Board  (Decision  of  War- 
rington J.)  aflirmed  .         .         .  523 

Addis  ' .  Gramophone  Co..  Ld. — (decision  of 

( '.  A.)  revcrhCil         ....  403 

Addy  r.  Blake  ((1887)  19  Q.  B.  D.  478  ;  oG 
L.  T.  711  ;  51  J.  P.  599  ;  35  W.  R. 
719  ;    16   Cox,     C.    C.    259)    dis- 
tinguished. 
Pennington  v.  rincoch    ....  312 

Anderson  r.  Marten  ([1908]  1  K.B.fiOl  ;  77 
L.  J.  K.  B.  569  ;  98  L.  T.  146  ;  24 
T.  L.  K.  208  ;  13  Com.  Cas.  205  ; 
10  Asp.  M.  C.  605— C.  A.)  aflBrmed  .  306 

Ann.  ///  rr  :  Wilson  r.  Ann  ([1894]  1  Ch. 
54'.)  :  m   L.  J.  Ch.  334  ;  70  L.  T. 
273 — Kekewich  J.)  overrulefl. 
Fieldwich.  In  re,  Johnson  v.  Adammn  .  268 

Anslow  '-.  Cannock  Chase  Colliery  Co..  Ld. 
([190'J]  1  K.  B.  3.52  :  78  L.J.  K.  B. 
154  ;  99  L.  T.  901  ;  25  T.  L.  K. 
167  ;  35  Sol.  Jo.  132)  affirmed         .  370 

Anstey  '.  British  Natural  Premium  Life 
Assurance,  Ld.  (99  L.  T.  16;  24 
T.  1>.  i;.  594)  affirmed      .         ,         .  301 

Attorney  General  r.  City  of  London  Steam 
Packet  Co.  (21  T.  L.  i;.  79sj 
jrvcised  ......  105 

Attorney-General  /•.  Frimley  and  Farn- 
borough  District  Water  Co.  ([1908] 
1  Ch.  727:  77  L.  J.- Ch.  442;  98 
L.  T.  905  ;  72  J.  1'.  204  ;  24  T.  L.  K. 
473  ;  6  L.  G.  K.  689)  applied. 
Attorn^y-Gemral      v.      South      Sftijf'x. 

Wiitencorhis  Co.      .         .         .         .641 

Attorney  General  r.  Great  Northern  Ry.  Co. 
(9'.l  L.  T.  695  :  72  J.  V.  4  12) 
rcvtrse<l  Neville  J.  .         .         .  511 


Attorney-General /.  Jefferys  ([1908]  1  Ch. 
552  ;  77  L.  J.  Ch.  826  ;  98  L.  T. 
486  ;  24  T.  L.  K.  340  ;  52  Sol. 
Jo.  279)  affirmed    .         .         .         .212 

Attorney-General  /■.  Midland  Ry.  Co.  (99 
L.  T.  961  ;  73  J.  B.  92  ;  25  T.  L.  K. 
189;  7  L.  G.  K.  219— Barker,  J.) 
affirmed 257 

Attorney-General  r.  Plymouth  Corporation 
99  L.  T.  793  ;  72  J.  B.  493  ;  25 
T.  L.  n.  29  ;  G-L.  G.  K.  1154— 
?:ady,  J.)  affirmed  ....  347 

Attorney-General  r.  Richmond  (Duke), 
Gordon  and  Lennox  ([1908]  2 
K.'  J!.  729  ;  7.S  L.  J.  K.  B.  1  ; 
99  L.  T.  534  ;  24  T.  L.  II.  758) 
affirmed 158 

Attorney-General  r.  Till  ([1909]  1  K.  B. 
694  :  78  L.  J.  K.  B.  708  ;  100  L.  T. 
275  ;  25  T.  L.  K.  342— C.  A.) 
reversed 286 

Attorney-General  /•.  West  Gloucestershire 
Water  Co.  ([1909]  1  Ch.  636  ;  78 
L.  J.  Ch.  361  ;  100  L.  T.  427  :  73 
J.  P.  228  ;  25  T.  L.  R.  350— 
Neville,  J.)  affirmed        .         .         .   645 

Attorney  General  for  Queensland  r.  City 
Council  of  Brisbane  (5  C.  L.  It.  695) 
iij versed  .         .         .         .         .         .165 

Auchmuty.  In  reQ.iU  L.  T.  462)  distinguished. 

Sjiiirlinij ,  la  re       ....         .  352 

Averys  Patent,  In  re  (36  Ch.   Div.  324  ;  57 
L.   T.   509— C.    A.)      Catton,  L.J. 
followed. 
In  re  lialxton's  Patent ;  In  re  Prcxton 

and  liahtong  Patent       .         .   451,  452 


B. 

Bain  r.  Fothergill  ((1874)  L.  B.  7  H.  L.  158  ; 
43  L.  J.  E.\.  243  :  31  L.  T.  387— 
H.  L.)  followed  and  applied. 

Morgan  v.  /tii.«xe'l  .<•  Co.  .  .  .  535 
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LIST   OF   CASES  AFFIEMED,  KEVERSED,  ETC. 


Baker  r.  Bolton  (1  Camp.  493)  cited. 
Jcclinon  V,  Wataoii  <5'  Sons,  Ld. 


155,  538 


Baker  /•.  Faber  ([liiOS]  W.  N.  9)  followed. 
Rumhohl  V.  London  County  Council  and 

Scott 482 

Baker  c.  Snell  ([1908]  2  K.  B.  352  ;  77  L.J. 
K.  B.  726  ;  2i  T.  L.  R.  599  ;  52  Sol. 
Jo.  483— Div.  Ct.)  affirmed     ,        .17 

Bank  of  Africa,  Ld.  v.  Cohen  ([1909]  W.  N. 
50  ;    100  L.    T.   295  ;    25  T.  L.  R. 

285  ;    53    Sol.    Jo.    268— Eve,    J.) 
affirmed  .         ,         .         .         .     97,  167 

Barkworth  and  Another  /•.  Gant  (25  T.  L.  R. 

722— Ridley,  J.)  affirmed         .         .238 

Barnes  r.  Brown  ([1909]   1  K.   B.  38  ;  78 
L.  J.  K.  B.  39  ;  99   L.  T.  801  ;  72 
J.  P.  485  ;  25  T.  L.  R.  3  ;  53   Sol. 
Jo.  14— Div.  Ct.)  overruled. 
Bellerhy  v.  HeywoHh  and  Bowen.   405,  406 

Barnett's  Estate,  In  re  ([1889]   \V.  N.  216  ; 
61  L.  T.  676)  approved. 
In  re  Be/iiry/iin       .....  634 

Barton,  In  re;  Tomlins  r.  Latimer  {[1909] 

VV.  N.  39— Div.  Ct.)  reversed  .     31 

Bastahle  r.  Little  ([1907]  1  K.  B.  59  ;  76 
L.  J.  K.  B.  77  ;  96  L.  T.  115  ;  71 
J.  P.  52  ;  23  T.  L.  R.  38  ;  5  L.  G.  E. 
279  ;  21  Cox,  C.  C.  354— Div.  Ct.) 
distinguished. 
Betts  V.  Stevens 601 

Bates,  In  ?'e((1887)  4  Morr.  192)  considered. 

In  re  A  Debtor,  Ex  parte  The  Dehtor    .     31 

Baxter's  Leather  Co.,  Ld.  v.  Royal  Mail 
Steam  Packet  Co.  ([1908]  1  K.  B, 
796;  77  L.  J.  K.  B.417;  24T.L.R. 
804— Bigham,  J.)  affirmed      .        .  570 

Bernasconi  r.  Atkinson  (1 0  Hare,  345)  con- 
sidered and  ajiplied. 
In  re  Ofncr  ;  Sa  in  ucl  v.  Ofner     .         .  208 

Berry  c.  Butlin  (2  Moo.  P.  C.  480)  followed 
and  applied. 
Finny  \.  Go rett  and  Othcrx   .         .    216,650 

Bew  V.  Bew  ([1899]  2  Ch.  467)  followed. 

Botch  v.  Croshie 486 


Bottomley  r.  Brougham  ([1908]  1  K.  B.  584  ; 
77  L.J.  K.  B.  311  :  99  L.  T.  Ill  ; 
24   T.  L.  R.  262  ;  52  Sol.  Jo.  225) 
approved. 
Burr  v.  Smith  and  Others     .         .  333,  334 

Bourne  and  HoUingsworth  r.  Marylebone 
Borough  Council  ([1908]  W.N.  52  ; 
72  J.  P.  129  ;  24  T.  L.  R.  322  ;  6 
L.  G.  R.  406  ;  52  Sol.  Jo.  281— 
Ridley,  J.)  reversed.        .        .        .  345 

Bow,  McLachlan  &  Co.  r.  Ship  Camosun  and 
Union  Steamship  Co.  of  British 
Columbia.  Ld.,  40  Can.  S.  C.  R., 
reversed.  .....  169 

Bowling's  Contract    ([1895]    1     Ch.    663) 
followed. 
jMv«  York  and  Continental  Line     . 


Brandt's  (William)  Sons  &  Co.  r,  Dunlop 
Rubber  Co.  ([1905]  A.  C.  454  ;  74 
L.  J.  K.  B.  898  ;  93  L.  T.  495  ;  21 
T.  L.  R.  710  ;  11  Com.  Cas.  1)  cited. 
Tom  Shaw  S)'  Co.  v.  Moss  Umpires,  Ld., 
and  Barstow 

Bray  r.  Ford  ([1906]  A.  C.  44  ;  65  L.  J. 
Q.  B.  243  ;  73  L.  T.  609— H.  L.) 

distinguished. 
Floyd  and  Another  v.   Gibson 

Bristol  Gas  Co.  r.  Bristol  Tramways  and 
Carriage  Co.,  Ld.,  In  re,  ([1909] 
2  K.  B.  297  ;  78  L.  J.  K.  B.  772  ; 
100  L.  T.  909;  73  J.  P.  323 ;  7 
L.  G.  R.  693— Phillimore,  J.) 
affirmed 


84 


102 


482 


626 


Britannic  Merthyr  Coal  Co.  /■.  David  ([1909] 
W.  N.  257  ;  26  T.  L.  R.  164  ;  54 
Sol.  Jo.  151— H.  L.  C.  A.)  affirmed  400 

British  United  Shoe  Manufacturing  Co.,  Ld. 
r.  Collier  (^Simon),  Ld.  (25  T.  L.  R. 
74  ;  26  U.  P.  C.  21— Parker,  J.) 
affirmed 458 

Brock  (H.  N.)  &  Co.,  Ld.,  In  re  (25  T.  L.  R. 

695  ;  53   Sol.  Jo.  672  ;  26  R.  P.  C. 
(;81— Eve,  J.)  reversed    .        .         .622 


Blakiston  r.  Cooper  ([1907]  2  K.  B.  688  ;  76 
L.J.  K.  B.  1011  ;  97  L.  T. 531  ;  23 
T.  L.  K.  663— C.  A.)  affirmed 

Bolivia  Republic  /•.  Indemnity  Mutual 
Marine  Insurance  Co.,  Ld.  ([1909] 
99  L.  T.  394;  24  T.  L.  R.  724;  11 
Asp.  M.  C.  117-Pickford,  J.) 
affirmed 

Boosey   r.  Whight   ([1900   1    Ch.   122;  09 

L.   J.  Ch.   66  ;    81   L.  T.   571  ;    16 

T.  L.  E.  82  ;  48  W.  R.  228)  followed. 

Mahe  v.  Connor       .... 


283 


306 


Brockman,   In    re    ([1909]    1    Ch. 
Warrington,  J.)  reversed 


354  — 


589 


Brook  (Jonas)  &  Bros.,  Ld.  r.  Melthani 
Urban  District  Council  ([1908]  2 
K.  B.  780  ;  77  L.  J.  K.  B.  1079  ; 
99  L.  T.  641  ;  72  J.  P.  409;  24 
T.  L.  R.  809  ;  6  L.  G.  R.  997— 
C.  A.)  affirmed         .         .         .  557,  639 

Brown   v.  Feeney   ([1906]  1    K.    B.    563) 
followed. 
Ramns  v.  Bash  wood       ....  480 

Browning  (Francis),  In  re  ([1894]    3   Ch' 

412;    63  L.J.  Ch.  729  ;  71   L.  T. 

365  ;  43  W.  E.  175— C.  A.)  applied. 

110  Sjiurlimi,  In  re 
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LIST   OF   CASES  AFFIRMED,  EEYERSED,   ETC. 


COL. 
Bruce,  In   re,  Lawford  r.  Bruce  ([1908]   1 
(Jh.   850  ;    77    L.    J.    Cli.   434  ;  98 
L.  T.  834— Neville,  J.)  reversed      .  218 

Brydges  r.  Brydges  and  Wood  ([1909]  P. 

1S7  :  78  L.  ,1.  1'.  97:  100  L.  T.  741  ; 

LT)  T.  L.  U.  aO.")— C.  A.)  reversed     .  272 

Buchan  (Earl)   v.   Lord  Advocate   ([1907] 

S.  I'.  819— Ct.  of  Sess.)  affirmed      .  159 

Bullock  c.  Downes  ((I860)  9  H.   L.  Cas.  1) 
followed. 
In  re  ^\(jht\ngale  ;  Bowden  v.  Griffiths  658 

Burgess  r.  Booth  ([1908]  1  Ch.  880  ;  77 
L.  J.  Ch.  432  ;  98  L.  T.  668— 
Eve,  J.)  reversed     ....  292 

Burgess    and    Others    r.    Constantine    (24 

T.  L.  R.  267 — Bighani,  J.)  reversed  563 

Burr    V.    Smith    and    Others,    decision    of 

Lawrance,  J.  affirmed     .         .         .  334 

Burrows  r.  Lang  ([1901]  2  Ch.  502;  70 
I..  .J.  Ch.  607  :  49  W.  R.  564  ;  84 
L.  T.  623  ;  17  T.  L.  R.  514) 
distinguished. 
Whit  mores  {Edenhridge),  Ld.  v.  Stan- 
fords        641 

Bury  r.  Famatina  Development  Corporation, 

Ld.  (I'aiker.  J.)  reversed  .         .     69 

Butterley  Co.,  Ld.  r.  New  Hucknall  Colliery 
Co.,  Ld.  ([1908]  2  Ch.  475  ;  77 
L.  J.  Ch.  746  ;  24  T.  L.  R.  752— 
Neville,  J.)  reversed        .        .         .421 

Butterworth  and  Roberts  r.  West  Riding  of 
Yorkshire  Rivers  Board  (72  J.  P. 
193  ;  98  L.  T.  789  ;  6  L.  G.  R.  634) 
affirmed 640 


C. 

Cadman  /•.  Cadman  ((1886)  33  Ch.  D.  397  ; 

55  L.  J.  Ch.  833  ;  55  L.  T.  569  ;  35 

W.  K.  1— C.  A.)  followed. 

In  re  Ilambrough's  Estate  ;  Hauihrough 

V.  Hamhroxigh  .... 

Caledonian  Ry.  Co.  r.  Glasgow  Corporation 

([1908]  S.  C.  241)  affirmed     . 

California  Fig  Syrup  Co.s  Application,  In  re 
([1909] 2  Ch.  99 ;  78  L.  J.  Ch.  545  ; 
100  L.  T.  875  ;  25  T.  L.  R.  539  ;  26 
R.  P.  t!.  436— Warrington,  J.)  re- 
versed       


43- 


621 


Campbell  r.  Australian  Mutual  Provident 
Society  and  Others  (7  S.  R.  N.  S.  W. 
99)  affirmed 


Campbell  v.  Holyland  ((1877)  7  Ch.  D.  166) 
cited. 
In    re    Parhola.    Ld.;     Blaehhurn    v. 
Parhola,  Id 

Canterbury  Corporation  r.  Cooper  (99  L.  T. 
612  ;  72  J.  P.  465  ;  6  L.  G.  R.  916 
— Div.  Ct.)  affirmed        .         .    322, 


432 


340 


COL. 

Carlisle  Rural  District  Council  '-.  Carlisle 
Corporation  (W.  Kennedy,  third 
party)  (Channell,  J.)  reversed         .  255 

Chamberlain,  E.v  parte  ((1880)  14  Ch.  D. 
323  ;  49  L.  -J.  Ch.  354  ;  42  L.  T. 
358  ;  28  W.  R.  565— Bacon.  V.-C.) 
followed. 
In.  re  Harris  ;  Ilansler  v.  Harris ;  sub 
n«m.  In  re  Harris;  Ex  parte 
London  County  Council  .         .         .94 

Champion.    In    re ;     Dudley    r.    Champion 
([1903]  1  Ch.    101  ;    62  L.  J.  Ch. 
372  ;    67    L.   T.    694  —  C.    A.)    ex- 
plained  and  followed. 
In  re  Donald  ;  Moore  v.  Somerset  .         .  654 

Chaplin  r.  Puttick  ([1898]  2  Q.  B.  160  ;  67 
L.  J.  Q.  B.  516  ;  78  L.  T.  410  ;  14 
T.  L.  R.  365  ;  46  W.  R.  481) 
followed. 
Steamship  "  JVew  Orleans''  Co.,  Ld.  v. 
London  Provincial  Marine  and 
General  Inxurance  Co.,  Ld.    .         .  488 

Chapman  r.  Michaelson  ([1908]  2  Ch.  612  ; 
24  T,  L.  R.  795  ;  52  Sol.  Jo.  661— 
Eve,  J.)  affirmed     .         .         .         .426 

Chapman  r.  Smethurst  ([1909]  1  K.  B.  73  ; 
78  L.  J.  K.  B.  84  ;  99  L.  T.  855  ; 
14  Com.  Cas,  21— ChanncU,  J.) 
reversed 45 

Cheesman,  In  re  ([1891]  2  Ch.  289)  distin- 
guished. 
Game  and  Kilner  v.  Linleg  ,     590,  591 

Chesham's  *(Lord)  Settlements,  In  re  ,• 
Valentia  (Viscount)  r.  Chesham 
(Lady)  (25  T.  L.  R.  213  ;  53  Sol.  Jo. 
197— Eve,  J.)  reversed    ,        .        .  550 

Chester  Waterworks  Co.  r.  Chester  Union 

(98  L.  T.  701)  followed. 
Frederick  \.  Bognor  M'atcr  Co.      ,         ,  644 

Ching  I'.  Surrey  County  Council  ([1909] 
2  K,  B.  762  :  78  L,  J,  K,  B.  927  ; 
100  L,  T.  940  ;  73  J.  P,  441  ;  25 
T.  L.  R.  702  ;  7  L.  G.  R.  845)  con- 
sidered. 
Morris  v.  Carnarvon  Count g  Coiinril     .  195 

Chippendall   c.   Laidley   (William)    &    Co. 

(7  S.  R.  N.  S.  W.  538)  revereed       ,  162 

Chislett  V.  Macbeth  &  Co.  ([1909]  2  K.  B. 
36  ;  7S  [,.  J.  K.  B.  398  ;  100  L.  T. 
338  ;  25  T.  L.  R.  286  ;  53  Sol.  Jo. 
270)  revereed 399 

Clarke  v.  West  Ham  Corporation  (73  J.  P. 
315;  25  T.  L.  R.  516— Lord 
Coleridge,  J.)  affirmed     ,         ,         ,  628 

Cocher  v.  McMuUen  (81  L.  T,  784  ;   64  J.  P. 
245)  followed. 
Stansticld  S)-  Co.  v.  Andrcw.s  ,         ,         .311 
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LIST  OF  CASES  AFFIRMED,  REVERSED,   ETC. 


COL. 

Cohen  v.  Mitchell  ((1890)  25  Q.  B.  D,  262  ; 

51)  L.  J.  Q.  B.  409  ;  63  L.  T.  206  ; 

38   W.   E.    551  ;  51   J.   P.   804 ;   7 

Morr.  207)  applied. 

J/i  re  Kent  County  Gas  Light  and  Coke 

Co.,Ld 38 

Coldrick  r.  Partridge,  Jones  &  Co.,  Ld. 
([1909]  1  K.  B.  530;  78  L.  J. 
K.  B.  4.52  ;  100  L.  T.  314 ;  25 
T.  L.  R.  218  :  53  Sol.  Jo.  214 
— C.  A.)  affirmed     .        .        .        .399 

Contract  and    Agency  Corporation,    In   re 
([1887]    W.    N.    218;    4    T.    L.  E. 
141 — Stirling,  J.)  distiDguished. 
In  re  Alabama  PoHland   Cement   Co., 

Ld 88 

Conway  r.  Wade  (  [1908]  2  K.  B.  844  ;  78 
L.  J.  K.  B.  14  ;  99  L.  T.  634  ;  24 
T.  L.  E.  874  ;  52  Sol.  Jo.  748— C.  A.) 
reversed  .        .        .        .        .        .614 

Cooke  V.  Midland  Great  Western  By.  of 
Ireland  ([1908]  %  I.  E.  242) 
reversed 440 

Cope  r.  Crossingham (  [1908]  2  Ch.  624  ;  77 
L.  J.  Ch.  777  ;  99  L.  T.  609  ;  24 
T.  L.  E.  816  ;  52  Sol.  Jo.  683— 
Eve,  J.)  varied        .        .        .        .617 

Cope,  In  re  (  [1908]  2  Ch.  1  ;  77  L.  J.  Ch. 
558  ;  99  L.  T.  374)  distinguished. 
In  re  Metcalfe ;  Metcalfe  y.  Earle         .  658 

Corinthian  (The)  (100  L.  T.  411  ;  25  T.  L.  E. 

330— Deane,  J.)  varied    .         .         .578 

Cornbrook  Brewery  Co.  r.  Law  Debenture 
Corporation  ([1904]  1  Ch.  103  ;  73 
L.  J.  Ch.  121  ;  11  Manson,  60  ;  89 
L.  T.  680  ;  52  W.  R.  242 ;  20 
T.  L.  E.  140— C.  A.)  distinguished. 
Cunard  SS.  Co.  v.  Hopwood  .        .        .72 

County  of  Durham  Electrical  Power  Dis- 
tribution Co.,  Ld.  r.  Inland  Revenue 
Commissioners  (  [1909]  1  K.  B. 
737  ;  78  L.  J.  K.  B.  374  ;  100  L.  T. 
613;  73  J.  P.  237;  25  T.  L.  R. 
348— Channell,  J.)  affirmed    .         .529 

Courtenay    r.    Williams   (  (1844)   3   Hare, 
539  ;    15    L.    J.    Ch.    201)   distin- 
guislied. 
Bruce,  In  re;  Lawford  v.  Bruce  .         .218 

Cox  r.  Blunes  (  [1902]  1  K.  B.  670  ;  71  L.  J. 
J\.   B.  437  :  86  L.  T.  563  ;  66  J.  P. 
467  ;  50  W.   E.  392  ;  18  T.  L.  E. 
356 — Div.  Ct.)  explained. 
Mattht.ton  v.  Blnley        .         .         .         .231 

Crampton  and  Holt  /•.  Ridley  &  Co.  (  (1887) 

20  Q.  B.  D.  48  ;  57  L.  T.  809  ;  36 

W.     E.     .554— A.     L.     Smith,    J.) 

followed. 

Brown  v.  Llandnreri/  Terra  Cotta,  etc. 

Co.,  Ld.  .         .  ■      .         .         .         .21 


COL. 
Craven,  In  re;  Crewsdon  v.  Craven  (99  L.  T. 
390;  24  T.    L.  E.  750— Eady,  J.) 
affirmed 654 

Cribb  c.  Kynoch,Ld.  (No.  2)  ([1908]  2  K.B. 
551 — C.  A.)  approved. 
Burton  v.  CJiaprl  Coal  Co.,  Ld.      .         .  367 

Crosfield  (Joseph)  &  Sons,  Ld,,  Application, 
In  re  (  [1909]  W.  N.  147;  25 
T.  L.  E.  613  :  26  H.  P.  C.  561— 
Eady,  J.)  affirmed  .         .         .         .621 

Crosthwaite  Fire   Bar  Syndicate  v.  Senior 

([1909]  W.N.  202— C.  A.)  affirmed  456 

Cuenod  c.  Leslie  (  [1909]  1  K.  B.  880;  78 
L.  J.  K.  B.  695  ;  100  L.  T.  575  ;  25 
T.  L.  R.  374  ;  53  Sol.  Jo.  340— C.  A.) 
reversed  ......  269 

Cuthbert  v.  Robarts,  Lubbock  &  Co.  ([1909] 
W.  N.  11  :  78  L.  J.  Ch.  113;  100 
L.  T.  62  ;  25  T.  L.  R.  211— Joyce, 
J.)  affirmed 26 


D. 

Darby    r.   Harris  (1    Q.   B.  895)   approved 
and  followed. 
Provincial  Billposting  Co.  v.  Low  Moor 

Iron  Co 183 

Dartmouth  (Lord)  r.  Spittle  (24  L.  T.  67) 
• — cited. 
Crhjn  V.  Howell 340 

David  v.  Britannic  Merthyr  Coal  Go.  ([1909] 

decision  of  Channell,  J.)  reversed    .  400 

Davidson,  In  re;  Minty  r.   Bourne  (Eady, 

J.)  affirmed 60 

Davies  c.  Gas  Light  and  Coke  Co.  ([1909]  1 
Ch.  248 ;  78  L.  J.  Ch.  160  ;  99 
L.  T.  827  ;    25   T.  L.   R.   135  ;    16 

Manson,      56  —  Warrington,      J.) 
affirmed  .        .         ...     79 

Davis    r.    Chamberlain    and    Another    (25 

T.  L.  R.  766— Pickford,  J.)  affirmed  434 

Davis  c.  Fareham  ([1894]  3  Ch.  654  ;  33  W. 
E.  168— Kekewich,  J.)  followed. 
Kircliner  J)-  Co.  v.  Gruhan     .         .    293,  401 

Davis  r.  Wallis  ([1908]  2  K.  B.  134  ;  77 
L.J.  K.  B.  432;  98  L.  T.  411  ;  72 
J.  P.  165  ;  24  T.  L.  E.  350  ;  6 
L.  G.  R.  493— Div.   Ct.)  overruled  517 

Dawson   r.  Braime's  Tadcaster  Breweries, 

Ld.  ([1907]  2  Ch.  359  :  76  L.J.  Ch. 
588  ;  97  L.  T.  8.J  ;  14  Manson,  251 
■ — Kekewich,  J.)  followed. 
Benflei/\i    Yorkshire     Breweries,    Ld., 

In  re 309 

Dawson  v.  M-Kenzie  ([1908]  S.  C.  648  ;  45 
S.  L.  R.  473)  apitroved. 
McWhirter  v.  ]j\inch.  .         .         .43 
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Deely  r.  Perkes  ([189(5]  A.  C.  40(; ;  To  L.  T. 
23S;  ()7  L.  J.  Ch.  !tl2;   13  E.  P.C. 
581 — H.  L.)  distinguished. 
I/i  re  litilxtotis  Pdfcnt ;  In  re  Preston 

and  IhdMon's  Patent       .         ,    451,  452 


Dehaynin,    In    re   (decision   of  Joyce, 
icvonsod  .         .         .         .         . 


J.) 


r.34 


Denaby  and  Cadeby  Main  Collieries,  Ld. 
r.  Yorkshire  Miners'  Association 
(  [l'tU6]  A,  C.  384  ;  75  L.  J.  K.  B. 
961  ;  95  L.  T.  561  ;  22  T.  L.  R.  543 
— H.  L.)  distinguished. 
Sniitfiies    v.    Nathoial    Association    of 

Operative  Plasterers  and  Others  614, 615 


Dunsany's  Settlement  ([1906]  1   Ch.  578  ; 
75    L.    J.    Ch.  3.56;  94  L.  T.  361  — 
C.  A.)  applied. 
In   re   Pearse's   Settlement ;   Pearse    v. 

Pcarse     .         ,         .         .         .         .551 

Dyerc.  Dyer  ((17f 
iijiplied. 
77(6  Venture  , 563 


2  Cox,  92— Eyre,  C.  H.) 


Dendy 


■.  Evans  ([1909]    2    K.    B. 
Darling,  J.)  aflSrmed 


895- 


326 


De  Payer  r.  R.  (decision  of  Lawrance,  J.) 

affirmed  .....         .  285 

Dewar  r.  Goodman  ([1908]  1  K.  B.  94  ;  77 
L. J.  K.  B.  169  ;  97  L.  T.  885  ;  24 
T.  L.  11.  62— C.  A.)  affirmed    .        .  328 

Dicks   V.  Yates  ((1881)  18  Ch.  D.  76:  50 
L.  J.  Ch.  809  ;  44  L.T.  660 -C.  A.) 
followed. 
Crotch  V.  Arnold 109 

Digby   V.   Financial   News,  Ld.   (  [1907]   1 
K.  B.  502  ;  23  T.  L.  R.  117— C.  A.) 
approved. 
Lyons    V.   Financial    Xews,    Ld.,    and 

Others 332 

Dodd  V.  Dodd  (  [1906]  P.  189  ;    75  L.  J.  P. 
49  ;  94  L.  T.  709  ;  70  J.  P.  163  ;  54 
W.    R.    541  ;    22    T.    L.    R.  484— 
Barnes,  Pres.)  followed. 
Ilarrimany.  Harriman         .         ,         .  272 

Dodson,  In  re  ( [1907]  1  Ch.  284  ;  76    L.  J. 
Ch.  182  ;  96  L.  T.  254— Warrington, 
J.)  not  followed. 
Jh  re  Iladlcij  ;  Johnson  v.  Iladley  .  156 

Donelly  r.  Baird  (William)  &  Co.,  Ld.  (45 

Sc.  L.   R.  394)  afiprovcd   and  fol- 
lowed. 
Warnchen    v.    Morcland    (^Ilichard)   ,f 
Son.  Ld 396 


Doughty   r.  Bowman  ((1848)  11  Q.  B.  444) 
discussed. 
Drivnr  V.   (riiodnian 


Douglas    r.    Baynes    ([1907]    T.    S. 
affirmed  .... 


327,  328 

508) 
.  167 


Draupner    (The),    (decision   of    Deane,   J.) 

affirmed 569 

Dunbar  r.  Dunbar  ([1909]  2  Ch.  639  ;   101 
L.    r.  553  :     26   T.    L.  R.  21  ;    54 
Sol.   Jo.    32— Warrington.    J.)  fol- 
lowed. 
McXaught  v.  .VcXaiif/ht        .         .         .  270 


E. 

East  Barnet  Valley  Urban  District  Council 
r.  Stallard  ([190!!]  W.  N.  189  ; 
101  L.  T.  199  ;  73  J.  P.  427  ;  26 
T.  L.  R.  2)  affirmed 

Ebbern  r.  Fowler  ([1909]  1  Ch.  578;  99 
L.  T.  825  ;  52  Sol.  Jo.  854— Joyce, 
J.)  reversed      ..... 


J57 


549 


Edinburgh  Life  Assurance  Co.  r.  Lord 
Advocate  ([1909]  S.  C.  847;  46 
Sc.  L.  R.  499— Ct.  of  Sess.)  reversed  287 

Edwards  and  Others  r.  Edwards  and  Others 

(decision  of  C.  A.)  affirmed    .         .  662 

Elder,    Dempster    &    Co.    r.    Dunn    &  Co. 

(decision  of  C.  A.)  affirmed     .         .  567 

Elementary  Education  Acts,  1870  and  1873, 

In  re,  Rr  parte  Baxter  ([1908] 
2  Ch.  503  ;  72  J.  P.  445  ;  99  L.  T. 
467  ;  24  T.  L.  R.  808  ;  52  Sol.  Jo. 
681— Joyce,  J.)  affirmed  .        ,     92 

Ellis  r.  Ellis  ([1905]  1  Ch.  613  ;   74  L.  J. 
Ch.  296  ;    53  W.  R.  617  ;    92  L.  T. 
727 — Warrington,  J.)  distinguished. 
Crasterv.  Thomas  ....  214 

Ellis  c.  Nimmo  (  (1835)  L.  &  G,  t.  Sugd.  333) 
followed. 
In  re  Liihy's  Estate       ....  554 

EUiston  c.  Reacher  ([1908]  2  Ch.  374;  77 
L.  J.  Ch.  617  ;  99  L.  T.  346— 
Parker,  J.)  affirmed         .         .     539,  540 

Elphinstone  r.  Purchas  ((1870)  L.  R.  3  A.  & 
E.  66)  followed. 
St.     John     the     Eranyelist,     Cleredon 
(Vicar     and     Chiirchicardens')    v. 
Parishioners   .         .         .         .         ,190 

Emslie  r.    Paterson  ((1896)  24  R.  (Ct.  of 
Sess.)  77)  approved  and  followed. 
liellcrhy  v.  Ileyworth  and  Bowen     405,  406 

English   and  Colonial   Produce   Co.,  In   re 

(  [1906]   2  Ch.  435  ;  95  L.  T.  R.  85 
— Buckley,  J.)  overruled. 
Xational   Motor   Mail  Coach    Co.,  Ld., 
In  re  Clinton's  Claim     . 


69 


Etherington  and  Lancashire  and  Yorkshire 
Accident  Insurance  Co.,  In  re  (24 

T.    L.    U.    7Sl  ;     .-)2    Sol.    Jo.    661) 
airuincd    ...... 
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Farquhar  r.  Newbury  Rural  District  Council 

(  [1908J  2  Ch.  fjiSf.  ;  72  J.  1'.  4-15— 
Warrington,  J.;  affirmed        .        .  248 

Fearnsides,  In  re  ([1!)U3]   1   Ch.  250;    72 
L.  J,    Cb.  2U0  ;  51  W.  K.  186  ;  88 
L.    T.  57  ;   1!)  T.  L.  R.  104— Eady, 
J.)  followed. 
Hadlcij,  In  re ;  Johnson  v.  Iladlei/         .  156 

Feltham's   Trusts,  In   re  (1   K.    &  J.  528) 
considered  and  applied. 
In  re  Ofner:   Samuel  \.  Ofner      .         .  208 

Fletcher  r.  Ry lands  (L.  R.  3  H.  L.  330  ;  37 
L.  J.  Ex.   161  ;  14  W.  R.  799  ;  19 
L.  T.  220)  cited. 
W/iitmore\s  {Edenhrklge^),  Ld.  v.  Stan- 
fords 641 

Forrest  and  Others  r.  Merry  and  Cunning- 
hame  ((1908)  45  Sc.  L.  R.  290) 
reversed  ......  ^119 

Forster  r.  Elvet  Colliery  Co.  ([1908]  1 
K.  B.  629  ;  77  L.  J.  K.  B.  521  ; 
98  L.  T.  736  ;  24  T.  L.  R.  265  ; 
52  Sol.  Jo.  224— C.  A.)  affirmed, 
sub  /win. 
Dyson  v.  lorster  ;  Di/son  v.  Seed,  Qulnn 

3Iorganand  Others  .        .        .419 

Foster  r.  Warhlington  Urban  District 
Council  (  [19U(i]  1  K.  B.  648,  75 
L.  J.  K.  B.  574  ;  70  J.  P.  233  ;  54 
W.  R.  575;  94  L.  T.  876;  22 
T.  L.  R.  421  ;  4  L.  G.  R.  735— 
C.  A.)  followed  and  cited. 
Owen  V.  Faversham         .        .    226,  444,  445 

Foxwell  r.  Bostock  ((1864)  4  De  G.  J.  &  S. 

298)  distinguished  and  considered. 

Lynch  and   Others   v.  Phillips  4'   Co. 

452,  453 

Fulton   r.   Andrews   (L.   R.   7   H.   L.  448) 
followed  and  applied. 
Finny  v.  Govett  and  Others  .   216,  650 


Gadd   r.  Provincial  Union  Bank  (No.  1) — 

(Hamilton,  ,J.)  reversed  .         .         .   426 


COL. 


Gadd   r.  Provincial  Union  Bank  (No.  2)- 
(Eve,  J.)  reversed    . 


480 


Game   and  Kilner  r.  Linley     (decision  of 

Phillimore,  J.)  reversed  .        .        .  591 

Geirionydd  Rural  District  Council  r.  Green 

(72  J.  1'.  321  ;  6  L.  (5.  R.  733— Div. 
CI.)  affirmed 254 

[ 


General  Accident,  Fire  and  Life  Assurance 
Corporation,  Ld.  v.  Robertson  (or 
Hunter)  (  [1909]  S.  C.  344  ;  46  Sc. 
L.  R.  150— Ct.  of  Sess.)  affirmed    .  297 

General  Bill-Posting  Co.,  Ld.  r.  Atkinson 
([1908]  1  Ch.  537;  77  L.  J.  Ch. 
411  ;  98  L.  T.  482  ;  24  T.  L.  R. 
285  ;  52  Sol.  Jo.  240— C.  A.) 
affirmed 402,  611 

George  v.  Glasgow  Coal  Co.  (45  Sc.  L.  R.  686) 

affirmed  ......  389 

Gilchrist,  Ed- parte  {{\d,?>&)  17  Q.  B.  D.  521  ; 
55  L.J,  Q.  B.  578;  55  L.  T.  538  ; 
34  W.  R.  709  ;  3  Morr.  193)  cited. 
Goatlcy  v.  Jones 269 

Gillespie  r.  Riddell  ( [1908]  S.  C.  628;  45 

Sc.  L.  R.  514— Ct.  of  Sess.)  affirmed  .  546 

Glasgow  Pavilion,  Ld.  r.  Motherwell  (  (1903) 

6  F.  116— Ct.  of  Sess.)  distinguished. 

In  re  National  Motor  Mail  Coaeh  Co.  ; 

Anstis's  and  ^ILein's  Claims         .     81 

Goodlad  r.  Burnett  (  (185.5)  1  K.  &  Y.  341) 
followed. 
In  re  Gill  ins;  Inylis  v.  Gillins     .         .  654 

Gozney  r.  Bristol,  West  of  England,  and 
South  Wales  Operative  Trade  and 
Provident  Society  (99  L.  T.  61(;; 
21  T.  L.  R.  814— Div.  Ct.)  reversed  .  617 

Graham  r.  Drummond  ([1896]   1  Ch.  968; 

65  L.  J.  Ch.  472  ;  74  L.  T.  417  ;  44 

W.    R.   596  ;    12    T.    L.    R.   319— 

Romer,  J.)  distinguished. 

Hank     of    Bombay     and     Another    v. 

Sideman  Somji  and  Others       217,  430, 

665 

"Grandee,"  The  (8  Exch.  Rep.  Canada,  54) 
disapproved. 
St.  John  Pilot   Commissioners  v.    Cum- 
berland Railway  and  Canal  Co.      .  170 

Grangemellon     Election     Petition,    In    re 

([1909]  2  1.  R.90— C.  A.)  affirmed.  200 

Great  Central  Ry.  Co.  r.  Banbury  Union 
Assessment  Committee  ([1907]  1 
K.  B.  717;  76  L.J.  K.  B.  577;  71 
J.  P.  157  ;  96  L.  T,  243  ;  23  T.  L.  R. 
283  ;  5  L.  G.  R.  328— C.  A.)  reversed  520 

Great  Eastern  Ry.  Co.  r.  Lords  Trustee 
([1908]  2  K.  B.  54  ;  77  L.  J.  K.  B. 
611  ;  98  L.  T.  910  ;  24  T.  L.  R. 
470;  52  Sol.  Jo.  394  ;  15  Manson, 
107)  reversed  .         ,         .         .       47,  55 

Great  Western  Ry.  Co..  F.r  parte:  In  re 
Great  Western  Railway  (New  Rail- 
ways) Act,  1905  (Kady,  J.),  affirmed     94 
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Great  Western  Ry.  Co.  r.  Carpalla  United 
China  Clay  Co.,  Ld.  (77  L.  .J.  Cli. 
r)7;{  ;  72  .1.  1'.  I.".7  ;  L' I  T.  L.  U.SOl  ; 
52  Sul.  .1.  C,>^:i  ;  [I'.MISJ  W.  X.  178  — 
Eve,  .1.)  afli lined     .         .         .         .    12(» 

Green  r.  Newport  Union  Assessment  Com- 
mittee (I  I".i<i7j  2  K.  i;.  Hill  ;  7(; 
J..  .1.  K.  r..  7.-.:<  :  97  L.  T.  4i;}  ;  71 
J.  P.  263  ;  o  L.  G.  R.  892)  reversed  .  520 

Greenshields.  Cowie  &  Co.  r.  Stephens  (Thos.) 
&  Sons  ([I'.Ki.^l  1  K.  r..  :>\  ;  77 
L.A.  K.  B.  12i  ;  IKS  L.  T.  8'.»  ;  ry2 
Sol.  .Jo.  727  ;  13  Com.  Cas.  96  ;  10 
xV.'ip.  M.  C.  59—0.  A.)  affirmed        .  .Wl 

Gresham  Life  Assurance  Society  r.  Bishop 

([1902]  A.  ('.  287)  followed. 
Si'ottixh    l]"uhiwx'  Fund   Life  Assurnncc 

Sochi !i  V.  Inland  llcccnuc       .         .  285 

Griffiths  r.  Fleming  (99  L.  T.  29  :  24  T.  L.  E. 

700^1'icldnrd,  J.)  affirmed      .         .300 

Grimthorpe  (Lord),  In  re  ;  Beckett  r. 
Grimthorpe  ([1908]  1  Cb.  666  ;  77 
L.  J.  Ch.  321  ;  98  L.  T.  634 ;  24 
T.  L.  R.  356~Eve,  J.)  affirmed       .  156 

Gutta  Percha  and  India  Rubber  Co.'s  of 
Toronio's  Applications,  In  re  (26 
K.  r.  C.  84— Neville,  J.)  affirmed    .  620 

H. 

Hadley,  In  re :  Johnson  r.  Hadley  (77 
I..  J.  Ch.  669  ;  24  T.  L.  R.  773  ; 
99  L.  T.  296  ;  52  Sol.  Jo.  640— 
Parker,  .J.)  reversed         ,         .         .  156 

Hadwell  r.  Rjghton  ([1907]  2  K.  B.  345  ; 
76  L.  J.  K.  H.  891  ;  71  J.  P.  499  ; 
97  L.  T.  133  ;  23  T.  L.  R.  548  ;  5 
L.  G.  R.  881— Bray,  J.)  approved. 

H'lgglns  v.  Searlc   ....     17,  256 
Hamilton.  In  re  ((1885)  31  Ch.  D.  291  ;  55 
L.  J.  Ch.  282  ;    .53  L.  T.  840  ;   34 
W.  R.  203— C.  A.)  followed. 

In  re  Ilimhrnngh's  Eatate  ;  IliiinhriUiijIi 

V.  Ilanihrongh  ....  435 

Hampson  r.  Hampson  ([1908]  P.  355;  77 
L.  J.   P.   148  ;    99    L.  T.  882  ;    24 
T.  L.  R.  8(i8  ;    52   Sol.    Jo.   729— 
Barnes,  Prcs.)  followed. 
Marshall  v.  JUarxliall     .         .         .         .277 

Hanrahan  v.  Leigh  Urban  District  Council 
(  I  19(f9]  1  K.  i;.2(;;!:  7S  ],.  ,1.  K.  B. 
238  ;  100  U  T.  121  ;  73  J.  P.  loO  ;  25 
T.  L.  R.  173  ;  53  Sul.  Jo.  163  ;  7 
L.  G.  B.  199— Div.  CI.)  affirmed      .  349 

Harnett    r.  Crick  (7   S.  R.  N.  S.  W.  126) 

reversed 164 

Harriman  v.  Harriman  (21  T.  L.   R.  586 — 

l?uckni!l,  J.)  affirme.l       .         .         .  272 

Harris  r.  Great  Western  Ry.  Co.  ((1876)   1 
Q.  B.  i).  515)  followed. 
Lyons    4'    Co.   v.    Caledonian   11  if.    Co. 

[1909]     ....'..     25 

[ 


Harrogate  Estates,  Ld.,  //;  re  ( [1903]  1  Cli. 

498  ;   72  L.  .I.Ch.  313;  HK  L.  T.  82  ; 

51  W.  R.  331  ;    19  T.  I>.  R.  246  ;   10 

Mansou,  113 — P.iiekle.v,  .J.)  ap|ilied, 

Ciinard  Steamship  Co.  v,  Hopirood         .     72 

Harwood,    Tn  re  ((1882)  20  Ch.  536)  ap- 
proved. 
In  re  Dehinjn'ni.        .....  631 

Hastings  r.  Pearson  ([1893]   1   g.   B.  62J 
overruled. 
\Ve\ner  v.  Harris  .....       9 

Hay's  Trustees  '•.Baillie(  [1908]  S.  C.  1224  ; 
45  Sc.  L.  U.  908)  followed. 
PatersoiCs  Trustees  v.  Patcrson       .         .     61 

Helsby,  In   re,  Mc  parte  Helsby  ((1S93)   1 
Man  son,  12)  overruled. 
In  re  Simon    ......     38 

Hertfordshire  County  Council  r.  Great 
Eastern  Ry.  Co.  ([1909]  1  K.  B. 
368  :  78  L.  J.  K.  B.  249  ;  99  L.  T. 
843  ;  73  J.  P.  84  ;  25  T.  L.  R.  198  : 
7  L.  G.  R.  208— Jelf,  J.)  affirmed   .  260 

Hewison  v.  Ricketts  ((1894),  63  L.  J.  Q.  B. 
711  ;  71  L.  T.   191— Div.  Ct.)  dis- 
tinguished. 
liroohs  v.  ISeirnstein      .         .         ,         .24 

Higgins  V.  Searle  (72  J.  P.  449 — Lawrancc,  J.) 

reversed 17 

Hilder  r.  Dexter  (  [1902]  A.  C.  474— H.  L.) 
followed. 
Sliorto  V.  Colwill  and  Another        .         .     84 

Hill  V.  Crook  ((1873)  L.  R.  6  H.  L.  265  ;  42 
L.  J.  Ch.  702  ;  34  W.  R.  137— H.  L.) 
followed. 
Ehhern  v.  Fowler 549 

Hill  r.  Crook  ((1873)  L.  R.  6  H.  L.  265  ;  42 
L.J.  Ch.  702  ;  22  W.  R.  137— H.  L.) 
applied. 
In  re  Ere  ;  Edwards  v.  Burns       .         .  653 

» 

Hillyer  r.  St.   Bartholomews  Hospital  (25 

T.  L.  R.  4(;8  — Div.  Ct.)  affirmed     .401, 

442,  494 

Hirst  and  Capes,  In.  re  {  [1908]  1  K.  B.  982  ; 
77  L.  J.  K.  P..  930  ;  .52  Sol.  Jo.  684 
— C.A.)  affirmed       ....  590 

Hobart  r.  Southend-on-Sea  Corporation 
((1906)  75  L.  J.  K.  B.  3n5  ;  70  J.  1'. 
192  ;  54  AV.  R.  454  ;  94  L.  T.  337  : 
22  T.  L.  R.  307  ;  4  li.  G.  R.  757— 
Buckley.  J.)  followed. 
OuAii  V.  Farershani  Corjiorafion    .  444,  445 

Holmes  r.  Millage  ([1893]  1  Q.  B.  551  ;  68 
L.  T.  205  ;  9  T.  L.  R.  331)  followed. 
Edwards  (./.  J.)  J^'  Co.  v.  I'ieard    .         .  524 

'       ] 


LIST   OF   CASES   AFFIEMED,  KEVEESED,  ETC. 

COL. 


Holt  r.   Frederick  C  (1726)  2   P.  W.  356— 
King,  L.C.)  followed. 
Preston  v.  Greene  .....  657 

Holwell  Iron  Co.,  Id.  r.  Midland  Ry.  Co.  (26 

T.  L.  K.  110— C.  A.)  affirmed     506,  507 

Hordern   and  Another  r.  Hordern  (7  S.  R. 

N.S.W.  816)  varied  .         .         .661 

Home's  Settled  Estate,  In  re  ((1888)  39  Ch. 
84  ;  57  L.  J.  Ch,  790)  followed. 
In  re    GoodalVs    Settlement ;    Fane  v. 

GoodalJ 553 

Houghton  V.  PlimsoU  (•'  Times  "  Newspaper, 
April   2pd,  1874  —  Amphlett,    B.) 
followed. 
Mangena  v.  Wright        ....  489 

Howarth,   In    re ;    Howarth   v.    Makinson 

([1909]  1  Ch.  485  ;  78  L.  J.  Ch. 
305 ;  100  L.  T.  263— Joyce,  J.) 
reversed 667 


Howe  r.  Dartmouth  (Earl),  cited. 

In  re  Xichohon  ;  Eadc  v.  Nlclwlson 


665 


Howes  r.  Bishop  and  Wife  (25  T.  L.  R.  171) 

affirmed 204 


Hulbert  r.  Dale  (78  L.  J.  Ch.  457  ;  100  L.  T. 

777 — Joyce,  J.)  affirmed 


188 


Hulton  (E.)  &  Co.  r.  Jones  (  [1909]  2  K.  B. 
444  ;  78  L.  J.  K.  B.  937  ;  101  L.  T. 
330;  25  T.  L.  R.  597— C.  A.) 
affirmed        .....     331 

Hunloke's  Settled  Estates,  In  re  ;  Fitzroy  r. 
Hunloke  ([1902]   1   Ch.   941;    71 
L.  J.    Ch.    530;    86  L.    T.    829— 
Eady,  J.)  distinguished. 
In  re  de  Bodes  ;  Sanders  y.  Hohson        .  554 


Hutcheson  r.  Eaton  ((1884)  13  Q.  B.  D. 
861;    51    L.   T.    846— C.    A.)    dis- 
cussed and  followed. 
In  re  JVorth-Western   Rubber    Co.  and 
Hiittenbach  ^-  Co 


Hydraulique  Compagnie  de  St.  Francois  v. 
Continental  Heat  and  Light  Co. 
[1909]  ailirmed       ,         .         .         . 


I. 


Income     Tax     Commissioners     r.     Femsel 

([1891]  A.  C.  531)  followed. 
R.  V.  Income  Tax  Sjjecial  Commissioners, 
Ex   2)^f't6    Unirersity    College    of 
North  Wales 


20 


167 


284 


Ind,  Coope  &  Co.,  Ld.,  In  rr ;  Fisher  i 
Co.  (25  T.  L.  K.  726)  affirmed 


The 


Ind,  Coope  &  Co.,  Id.,  In  re;  Knoz  r.  The 

Co.  (25  T.  L.  R.  726)  affirmed 


Inland  Bevenue  Commissioners  r.  Oliver 
and  Another  (  [1909]  S.  C.  248  ;  46 
Sc.  L.  R.  276— Ct.  of  Sess.) 
affirmed 532 


J. 

Joel  V.  Law  Union  and  Crown  Insurance  Co. 
(  [1908]  2  K.  B.  431  ;  24  T.  L.  R. 
632;  52  Sol.  Jo.  517  —  Lord 
Alverstone,  C.J.)  set  aside       .        .  299 

Johannesburg  Municipal  Council  '•.  Stewart 
(D.)  &  Co..  Ld.  ([19U9]  f>c.  860; 
46  Sc.  L.  R.  657)  reversed        .         .     99 

Jones  V.  Great  Central  Ry.  Co.  (52  Sol.  Jo. 

840— C.  A.)  affirmed       .         .         .181 

Jones  (John)  &  Sons,  Ld.  /-.  Financial  Times, 

Ld.    (decision   of    Darling,   J.)    re- 
versetl      ......  333 

Jose  r.  Metallic  Roofing  Co.  of  Canada,  Ld. 

(C.  A.  for  Ontario)  reversed     .        .617 


K. 

Karno  v.  Pathe  Freres  (99  L.  T.  114  ;  24 
T.  L.  R.  588  ;  52  Sol.  Jo.  499— 
Jelf,  J.)  affirmed      .         .        .        .109 

Kay,  In  rr  ,-  Tatham  r.  Incorporated  Society 
of  Psychical  Research  (decision  of 
Eve,  J.)  affirmed     ....  656 

Keen  c.  Millwall  Dock  Co.  (  (1882)  8  Q.  B.  D. 
482— C.  A.)  applied. 
lIughesY.  Coed  Talon  Colliery  Co.,  Ld.     371 

Kelly  r.  Hart  (8  N.  S.  W.  8.  R.  272)  re- 
versed       165 

Kempster,    In   re;    Kempster  r.   Kempster 

([1906]  1  Ch.  446  :  75  L.  J.  Ch.  286  ; 
94  L.  T.  248  ;  54  W.  R.  385— Keke- 
wich,  J.)  applied. 
In  re  Balls  ;  Trewbg  v.  Balh        .         .  666 

Kent  County  Council  r.  Kent  Coal  Con- 
cessions, Ld.  (72  J.  P.  507— Jelf,  J.) 
affirmed  .....     255 

King  v.  Gillard  (  [1905]  2  Ch.  7)  dissented 
from. 
Botch  V,  Croshie 486 

Kirkheaton  Local  Board  v.  Ainley,  Sons  &  Co. 

(  [1892]  2  Q.  B.  274  ;  61  L.  J.  Q.  B, 

812  ;  56  J.   P.  374  ;  67  L.  T.  209  ; 

41  W.  R.  99— C.  A.)  followed. 

Buttcrworthand  Robcrtsx.  ^]'est Riding 

of  Yorlis  Rivers  Board  .         .         .     640 


Kirkwall   (The)  (decision  of  Barnes,  Pres.) 

affirmetl 579 
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LIST   OF   CASES  AFFIRMED,   REVERSED,   ETC. 


L. 


Lambert,  In  re  ( [190S]  2  Ch.  117  ;  77  L.  J. 
Ch.  553  ;  1)9  L.  T.  .S51)  foUowc.l. 
Ill  re  Mctcitlfc  ;   Mefrtil/c  v.  Karle       .  (i5<s 

Lancashire  and  Cheshire  Coal  Association 
and  Richard  Evans  &  Co.  r.  London 
and  N.  W.  Ry.  Co.  and  Lancashire 
and  Yorkshire  Ry.  Co.  ([1906]  1 
K.  15.  ,-)77  ;  75  L.  J.  K.  B.  454  ;  95 
L.  T.  02)  affirmed    .         .         .         .509 

Latter  r.  Littlehampton  Urban  District 
Council  (decision  of'  Buckuill,  J.) 
affirmed  .        .        .  "      .        .        .  403 

Lazarus  r.  Gardner  (25  T.  L.  R.  719— C.  A.) 

affirmed 42G 

Lee  r.  Arthur  (decision  of  Bigham,  J.)  re- 
versed      484 

Leng  (Sir  W.  C.)  &  Co.  c.  Andrews  (24 
T.  L.  R.  853  ;  52  Sol.  Jo.  714— 
Eve,  J.)  reversed    .         ,        .        .611 

Leonis  Steamship  Co.  r.  Rank  (Joseph),  Ld. 
(24  T.  L.  R.  280  ;  13  Com.  Cas.  161— 
Bigham,  J.)  affirmed       .        .        .566 

Leslie  v.  Leslie  (  (1835)  LI.  &  G.  t.  Sugden) 
cited. 
In  re  ( liur chill ;  Hiscock  v.  Loildcr      .  662 

Levene  /•.  Gardner  and  Kilmorey  (Earl)  (25 
T.  L.  R.   711 — Phillimore,  J.)  con- 
sidered. 
Jackson  V.  Price  and  Another        .         ,  427 

Levene    r.   Brougham  (24  T.    L.  R.  801— 

Ridley,  J.)  reversed  .         ,         .291 

Lever  Bros.,  Ld.  r.  Midland  Ry.  Co.  (25 
T.  L.  R.  491— decision  of  Ry.  &  Can. 
Com.)  affirmed         ....  507 

Lilley  and  Lilley  and  Skinner,  Ld.  r.  London 
County  Council  (98  L.  T.  llo  ;  72 
J.  P.  41  ;  6  L.  G.  R.  126— C.  A.) 
affirmed 409 

Liverpool  and  North  Wales  Steamship  Co., 
Ld.  V.   Mersey    Trading   Co.,   Ld. 

([1908]  2  Ch.  460  ;  77  L.  J.  Ch. 
658  ;  72  J.  V.  885  ;  24  T.  L.  R.  712 
— Neville,  J.)  affirmed     .        .        ,  584 

Llangattock  (Lord)  r.  Watney,  Combe,  Reid 
&  Co.,  Ld.  ([1909]  2  K.  P..  884  ;  78 
L.  J.  K.  B.  825  ;  101  L.  T.  348  ;  73 
J.  P.  418  :  25  T.  L.  R.  723  ;  53  Sol. 
Jo.  699 — Lawrance,  J.)  reversed     .  310 

Lodge    r.  National   Union  Investment  Co. 

([1907]   1   Ch.  300;    76  L.  J.  Ch. 
187  ;  96  L.  T.  301  ;  23  T.  L.  R.  187 
— Parker,  J.)  distinguished. 
ChajJinan  v.  MichaeUon         ,         ,   425,  426 

London  and  India  Docks  Co.  r.  Att.-Gen.  (95 

L.  T.  536)  ;  and  C.  A.  (98  L.  T. 
655 — Walton,  J.)  affirmed       .         .  5.30 


London  and  India  Docks  Co.  /-.  Thames 
Steam  Tug  and  Lighterage  Co.  ; 
The  Same  ' .  McDougall  and  Bon- 
thron.  Ld. ;  The  Same  r.  Page,  Son 
and  East,  Ld.  ([P.KtsJ  l  K.  15.  786) 
reversed  ;  ([1908]  2  K.  B.  175;  97 
I..  T.  674  ;  23  T.  L.  R.  765 ;  10 
Asp.  M.  C.  557 — C.  A.)  reversed     .  583, 

584 

London  and  South  Western  Ry.  Co.  r.  Gomm 
(46   L.   T.  R.  449  ;    20   Ch.  D.  562) 
approved  and  followed. 
Edwards  and   Others  v.  Edwards  and 

Others 662 

London  County  Council  r.  Metropolitan  Ry. 
Co.  and  Others  ([1909]  1  K.  B.  116  : 
78  L.  J.  K.  B.  72  ;  99  L.  T.  849  ; 
72  J.  P.  519  ;  .53  Sol.  Jo.  48  ;  7 
L.  G.  R.  Ill— Div.  Ct.)  reversed     .  410 

London  Medical  Sciences  Institute  Fund 
University,  In  re ;  Fowler  r.  Att.- 
Gen.  ([1908]  W.  N.  182  ;  99  L.  T. 
545  ;  24  T.  L.  R.  820  ;  52  Sol.  Jo. 
682)  affirmed 58 

Lord  Advocate  r.  Sawers  ((1898)  25  R.  242  ; 
35   Sc.   L.    R.    190— Ct.   of    Sess.) 
followed. 
Att.-Gen.  v.  Till 285 

Lord  Provost  and  Magistrates  of  Glasgow  r. 

Farie  (13  App.  Cas.  657  ;  58  L.  J. 

P.  C.  33  ;  37  \V.  R.  627  :  60  L.  T. 

274—11.  L.)  distinguished. 

Great    Western    Eij.    Co.    v.    Carpalla 

United  China  Clay  Co.,  Ld.    .        .  420 

Lowery  r.  Walker  ([1909]  2  K.  B.  433  ;  78 
L.  J.  K.  B.  874  ;  101  L.  T.  78  ;  25 
T.  L.  R.  608  ;  53  Sol.  Jo.  544— 
Buckley,  L.J.)  affirmed  .        .        .     17 

Low  or  Jackson  (Pauper)  v.  General  Steam 
Fishing  Co.,  Ld.  ([1909]  S.  C.  63  ; 
46  Sc.  Iv.  R.  55)  reversed         .         .  382 

Lucas  and  Chesterfield  Gas  and  Water  Co., 
In  re  ([1908]  1  K.  B.  571  ;  77 
L.  J.  K.  B.  374  ;  72  J.  P.  76  ;  98 
L.  T.  37  ;  24  T.  L.  R.  229  ;  52  Sol. 
Jo.  173  ;  6  L.  G.  R.  150)  affirmed  .    95 

Lyle  (Abram)  &  Sons  c.  Owners  of  SS. 
Schwan;  The  Schwan  ([1909]  P. 
93  ;  78  L.  J.  P.  13  ;  loO  L.  T.  357  ; 
25  T.  L.  R.  230  ;  11  Asp.  M.  C.  215 
— C.  A.)  reversed    .        .        .   570,571 


M. 

McDonald   r.   Steamship   Banana   (Owners) 
([1908]  2  K.  B.  926  ;  78  L.J.  K.  B. 
26  ;  99  L.  T.  671  ;  24  T.  L.  R.  887  ; 
52  Sol.  Jo.  741— C.  A.)  followed. 
Moor  V.  Manchester  Liners,  Ld.     .         ,379 
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LIST   OF   CASES   AFFIRMED,   EEVERSED,   ETC. 


McLean  and  Wife  r.  Moss  Bay  Iron  and 
Steel  Co.,  Ld.  ([1909]  2  K.  B.  521  ; 
78  L.  J.  K.  B.  849  ;  10  L.  T.  871  ; 
25  T.  L.  R.  633— C.  A.)  applied. 
Uudnoii,  V.  Wed  Stanley  Colliery 
(^Owners),  sub  noin.  Hodgson  v. 
Etc 373 

Maher,  In  re  ;  Maher  r.  Toppin  (decision  of 

Barton,  J.)  affirmed        .         ,        .  65G 

Main   Colliery  Co.  v.  Davies  ([1900]  A.  C. 
358— H.  L.)  followed. 
Bowhill  Coal  Co.  (Fife),  Ld.  v.  JVehh  .  374 

Mansfield  v.  Relf  ([1908]  1  K.  B.  71— C.  A.) 
distinguished. 
Salaman  v.  Ilolford        ....  324 

Mapey  /•.  Baker  (73  J.  P.  289  ;  53  Sol.  Jo. 
429  ;  7  L.  G.  R.  636— Walton,  J.) 
affirmed 330 

Marshall  v.  Smith  ((1865)  5  Giff.  37;  11 
L.  T.  443)  questioned. 
Williams  V.  Thomas       ....  186 

Martin  v.  MTaggart  ([1906]  2  I.  R.  120; 
40  I.  L.  T.  12)  considered  and  not 
approved. 
TojJpin  V.  Belfast  Corporation       ,         .  463 

Martin  r.  Martin  &  Co.  ([1897]  1  Q.B.  429  ; 
66  L.  J.  Q.  B.  241  ;  76  L.  T.  44  ;  45 
W.  R.  260— C.  A.)  distinguished. 
Lee  V.  Artlnir 484 

Mason  r.   Grigg  (decision  of  Bucknill,  J.) 

reversed 589,  590 

Maw  V.  Jones  ((1890)  25  Q.  B.  D.  107  ;  59 
L.  J.  Q.  B.  542  ;  63  L.  T.  347  ;  54 
J.   P.  727  ;  38    W.  R.  718— C.  A.) 
discussed, 
Addis  V.  Gramophone  Co.,  Ld.       .        .  403 

Mears  v.  Western  Canada  Pulp  and  Paper 
Co.  ([1905]  2  Ch.  353  ;  74  L.  J.  Ch. 
353  ;  93  L.  T.  150  ;  21  T.  L.  R. 
599  ;  12  Hansen,  295  —  C.  A.) 
applied. 
In  re  National  Motor  Mail  Coach  Co., 

Anstis's  and  McLean's  Claims       ,     81 

Melville  r.  Ancketill    (100  L.  T.  863  ;   25 

T.  L.  R.  572— Deane,  J.)  affirmed.  214 

Metropolitan  District  By.  Co.  and  Cosh,  In 

re  ((1880)  13  Ch.  D.  607  :  49  L.  J. 
Ch.  277  ;  42  L.  T.  73  ;  44  J.  P.  393  ; 
28  W.  R.  685)  cited. 
In  re  Lancasldre  and    Yorkshii-e  By. 

Co.  and  Derby's  {Earl)  Contract     .     95 

Middlesex  County  Council  r.  Kingsbury 
Urban  District  Council  (99  L.  T. 
17  ;  72  J.  P.  332  ;  24  T.  L.  R.  612  ; 
6  L.  G.  R.  952— Grantham,  J.) 
reversed 350 


Midland  By.  Co.  v.  Great  Western  By.  Co. 
([1908]  2  Ch.  644  ;  77  L.  J.  Ch. 
820  ;  99  L.  T.  676  ;  13  Rly.  Cas. 
347)  affirmed  ....  499,  608 

Midland  By.  Co.  c.  Myers,  Bose  &  Co.  ([1908] 
2  K.  B.  356  ;  77  L.  J.  K.  B.  .554  ; 
24  T.  L.  R.  446  ;  52  Sol.  Jo.  377) 
affirmed 501 

Midland  By.  Co.  c.  Sharpe  ([1904]  A..  C. 
349)    followed. 
McKce  V.  Stein  Sf  Co.,  Ld.     .         .         .370 

Miller,  In  re  ([1893]  1  Q.  B.  327)  applied. 
In  re  Eilbeck  ;  E.r  parte  Trustees  of  the 
(lood  Intent  Lodye,  Xo.  978,  of  the 
(Irand  United  Order  of  Oddfellows  235 

Minerals  Separation,  Ld.  r.  Ore  Concentra- 
tion Co.,  Ld.,  affirmed,  Neville,  J.  ; 
reversed,  Eady,  J 456 

Minister  of  Stamps   r.   Townsend   (Ct.   of 

Appeal  for  New  Zealand)  affirmed  175 

Money  Kyrle's  Settlement,  Jw  7-e  ( [1909]  2 
Ch.  839  ;  69  L.  J.  Ch.  780)  cited. 
In  re  Paddon  ;  Staincliffe  v.  Adlam,      ,  552 

Moore,  In  re  ([1901]  1  Ch.  691  ;  70  L.J.  Ch. 
321  ;  49  W.  R.  373)  followed. 
In  rc^Hadley  ;  JoJtnsonv.  Hadley         .  156 

Morgan  v.  Elvet  Colliery  Co.  ([1908]  1  K.  B. 

629 ;  77  L.  J.  K.  B.  521  ;  98  L.  T. 

736  ;  24  T.  L.  R.  265  ;  52   Sol.  Jo. 

224 — C.  A.)  affirmed  sub  nom. 

Dyson  v.  Forster  ;  Dyson  v.  Seed,  Quinn, 

Morgan  and  Others         .         .         .  419 

Morgan's  Case  ((1884)  28  Ch.  D.  620  ;  54 
L.  J.   Ch.  765;  51   L.  T.  623;  .33 
W.  R.  209— Bacon,  V.-C.)  applied. 
In  re  British  Building  Stone  Co.,  Ld.  .     80 

Morton  &  Co.,  Ld.  v.  Woodward  ([1902]  2 
K.  B.  276— C.  A.)  approved. 
Donaldson  Bros.  v.  Cowan     .        .        .  370 

Murphy  r.  Deichler  and  Others  (decision  of 

C.  A.  (Ireland))  affirmed         .        .  471 

Murtagh  v.  Barry  ([1890]  24  Q.  B.  D.  632  ; 
59  L.  J.  Q.  B.  388  ;  38  W.  R.  526) 
approved. 
Dean  and  Another  Y.  Brown.        .        .  114 


N. 

Nairn  r.  University  Court  of  University  of 
St.  Andrews  and  Others  (  [1908] 
S.  C.  1 13  ;  45  Sc.  L.  R.  122)  affirmed  203 

Nash,  In  re;  Cook  (.Frederick  ([1909]  2 
Ch.  450;  78  L.  J.  Ch.  657;  101 
L.  T.  153  ;  25  T.  L.  R.  688  ;  53  Sol. 
Jo.  651— Eve,  J.)  affirmed      .  460,  473, 

549,  657 
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LIST  OF   CASES   AFFIRMED,   REVERSED,  ETC. 


National  Motor  Mail  Coach  Co.,  Ld.,  ///  vr 

Clinton's  Claim  {^Eady.  J.)  artiniioil     C.'.t 

National  Telephone  Co.  r.  Inland  Eevenue 
Commissioners  ([IHOOJ  A.  ('.  1  ;  (i'J 
L.  J.  (I  1'..  \.\  ;  SI  L.  T.  r.46  ;  (J4 
J.  P.  420  ;  48  W.  11.  210  ;  10  T.  L.  11. 
58— H.  L.)  followed. 
County  of  Dui-hum.  Elfctrieul  Power 
Bixtrihuthm  Co.,  Ld.  v.  Inhiiul 
Bovcnuo  Coiiinii.i.sioncrx   ,         .         .  529 

Neilson  c.  Horniman  and  Others,  affirmed  on 

appeal 109 

Norman,  In  re  ((188(;)  1(1  Q.  B,  D.  07.3  ;  55 
L.  J.  Q.  B.  202;  54  L.  T.  143  ;  34 
W.  K.  313— C.  A.)  followed. 

In  re  Hirst  and  Capes         .         ,         ,  590 

North  British  Ry.  Co.  /•.  Budhill  Coal  and 
Sandstone  Co.  ([i;t()9j  S.  V.  277; 
40  So.  L.  R.  178)  reversed        .        .  420 


Ofner,  In  re ;  Samuel  r.  Ofner  (decision  of 

Eady,  J.)  reversed  .        .        .  208,  653 

Oliver's    Settlement   ([1905]    1    Ch.   191— 
Farwell,  J.)  approved. 
In  re  Xatilt ;   Cuoh  v.  Frederick    .        .657 

O'Neill  ;•.  Johnston  ([1909]   1   I.   R.  237— 

C.  A.)  affirmed         ....  039 

Orlebar,  7w/-^([1908]  1  Ch.  130  ;  77  L.  J.  Ch. 
54;  98  L.  T.  19;  24  T.  L.  R.  42) 
followed. 


In  re  Iladlei/  ;  Jolt  nson  v.  Iladley 


156 


Orrell  Colliery  Co..  Ld.  r.  Schofield  ([1909] 
1  K.  B.  178  :  78  L.  J.  K.  B.  150; 
100  L.  T.  104  ;  25  T.  L.  R.  106  ;  53 
Sol.  Jo.  117)  affirmed      .         .        .373 

Osborne  r.  Amalgamated  Society  of  Railway 
Servants  ((19us)  77  L.  J.  Ch.  759  ; 
24  T.  L.  R.  827— Neville,  J.)  reversed  616 

Osborne  /■.  Amalgamated  Society  of  Railway 
Servants  ((1909)  128  L.  T.  Jo.  170  ; 
Tunes,  Dec.  22nd— H.  L.)  affirmed  616 

Osborne  r.  Bradley  ([1903]  2  Ch.  446  ;  89 
L.  T.  R.  11)  distinguished. 
Elliston  v.  Headier        ,        .        .  539,  540 

Owen  v.  Faversham  Corporation  (72  J.  P. 

404- Eve,  J.)  affirmed    .         .         .226 


Palmer  r.  Mallett  ((1887)  3  Ch.  D.  41 1— C.  A.) 
explained  and  followed, 
Robertson  v.  Wilmott     .         .         .         .612 

Faquine  v.  Snary  (decision  of  Phillimorc,  J.) 

reversed 280 


COL. 
Parfitt,  In  re  ((1889)  23  Q.  B.  D.  40  :  58  L.  J. 
K.  B.  86  ;  100  I..  T.  58  ;  25  T.  L.  R. 
02  ;    53  Sol.  Jo.  03  ;    15   Maiison, 
33.5 — C.  A.)  approved. 
In  re  Welghell 33 

Parker  r.  London  General  Omnibus  Co.,  Ld. 
(100  L.  T.  4(»'.l;  73  J.  1'.  283  ;  25 
T.  L.  R.  429— Uiv.  Ct.)  affirmed     .  442, 

445 

Parkers,  In  re  ((1887)  19  Q.  B.  D.  84  ;  50 

L.  J.  Q.  B.  338  ;  57  L.  T.  198  ;  35 

W.  R.  560 ;   4  Manson,  35— Cave, 

J.)  folIowe(i. 

In    re     Macfadyen    (P.) ;     E.i;    parte 

]'i:ianagaram  Mining  Co.,  Ld.     34,  35 

Paterson  V.  Lockhart  ((1905)  7  F.  954;  42 
Sc.  L.  R.  75."i)  distingui.shed. 
Chisholm  \.  Wallter  .^-  Cu.      .         .         ..393 


Paterson's  Trustees  /-.Paterson  ([1909]  S.  C. 
485 ;  46  Sc.  L.  R.  406)  followed. 
Mackinnon's  Trustees  v.  Mackinnon        .     61 

Pearce  r.  Bullard,  King  &  Co.,  ([1908]  1 
Ch.  780  ;  77  L.  J.  Ch.  340 ;  98 
L.  T.  527 ;  24  T.  L.  R.  353  ;  .52 
Sol.  Jo.  301  ;  15  Maiison,  88)  over- 
ruled. 
In  re  Pearce' s  Trusts     .        ,        .        .35 

Pearces  Trusts,  In  re  (decisioil  of  Warring- 
ton, J.)  reversed      .        .        .        .35 

Peareth  r.  Marriott  (  (1882)  22  Ch.  D.  182  ; 
52  L.  J.  Ch.  221  ;  48  L.  T.  170  ;  31 
W.  R.  68— C.  A.)  followed. 
Badar  Bee  v.  Ilahib  Jlerican  Xoordin, 
.snh  nam.  Tengac/iee  Kachar  v. 
Ilahih  Merican  Xoordin  and  Others  177 

Pearson  (S.)   &  Son    r.  Dublin  and   South 

Eastern  Ey.  Co.  (C.  A.)  reversed     .  499 

Peterson,  In  re   ([1909]    W,   N.   149  ;    53 

Sol.  Jo.  617— Eve,  J.)  affirmed        .  589 

Pett   r.  Fellows  ((1733)  1  Swans.  561,  n.) 
cited. 
Inre  Cliurchill;  Iliscock  V.  Lodder     ,     662 

Pett  c.   Fellows   ((1733)  1  Swans.  561,  n.) 
explained, 
Leslie  v.  Leslie 662 

Pitts  r.  Michelmore  ([1909]  1  K.  B.  227  :  78 
L.  J.  K.  B.  282  ;  99  L.  T.  858  ;'  73 
J.  P.  97  ;  25  T,  L.  R.  56  ;  53  Sol. 
Jo.  62)  affirmed      .         ,        ,        ,202 

Portal  and  Lamb,  In  re  ((1885)  30  Ch.  D.  50) 
explained. 
In  re  CiUin.'i ;  Inglis  v.  ClUins      .  654 

Porton  r.  Central  (Unemployed)  Body  for 
London  ([1909]  1  K.  B.  173;  78 
L.  J.  K.  B.  139  ;  100  L.  T.  102  ;  73 
J.  P.  43 ;  25  T.  L.  R.  102— C.  A.) 
followed. 
Gilroy  V.  Mackie 392 
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LIST   OF   CASES   AFFIRMED,   REYEESED,   ETC. 


COL. 

Postmaster-General  r.  National  Telephone 
Co.,  Id.  ([1908]  2  Ch.  172;  77  L.  J. 
Ch.  707  ;  72  J.  P.  307  ;  24  T.  L.  11. 
6G5 — C.  A.)  reversed       .        .        .  600 

Foul  ton  r.  Adjustable  Cover  and  Boiler  Block 
Co.  (77  L.  J.  Ch.  58G  ;  24  T.  L.  K. 
717  ;  25  R.  P.  C.  529— Parker,  J.) 
affirmed  ....    205,  454,  455 

Powell  V.  Hemsley  ([1909]  1  Ch.  680;  78 
L.  J.  Ch.  337  ;  100  L.  T.  574  ;  25 
T.  L.  R.  363  ;  53  Sol.  Jo.  322— Eve, 
J.)  affirmed 544 

Power,  In  re  ([1901]  2  Ch.  659  ;  70  L.  J.  Ch. 
778  ;  85  L.  T.  400  ;  49  W.  R.  678  ; 
17  T.  L.  R.  709)  not  followed. 
J«  re Iladley  ;  Johnson  \.  Hadley  .         .  156 

Price's  Patent  Candle  Co.,  Ld.  r.  London 
County  Council  (72  J.  P.  315  ;  24 

T.  L.  R.  607— Neville,  J.)  affirmed  413 

Provincial  Billposting  Co.  r.  Low  Moor  Iron 

Co.  (Bigham,  J.)  reversed        .         .183 

Pumpherston  Oil  Co.,  Ld.  r.  Cavaney  (  (1903) 
5  F.  963  ;  40  Sc.  L.  R,   724)  over- 
ruled. 
Donaldson  Bros.  v.  Cowan    .        .         .  370 


Quarrier   r.  Colston   (1    Phillips,  147)  fol- 
lowed. 
Saa-by  v,  FnUon 238 

Quin  and  Axtens,  Ld.  and  Others  r.  Salmon 
([1909]  1  Ch.  311 ;  78  L.  J.  Ch. 
367  ;  100  L.  T.  161  ;  16  Manson,  127  ; 
25  T.  L.  R.  164  ;  53  Sol.  Jo.  150— 
C.  A.)  affirmed        .        .        .        ,74 

Quinn  r.  Elvet  Colliery  Co.  ([1908]  1  K.  B. 

629  ;  77  L.  J.   K.  B.  521  ;  98  L.  T. 

736  ;  24  T.  L.  R.  265  ;  52   Sol.  Jo. 

224 — C.  A.)  affirmed,  S7(b  nom. 

Dyson  v.  Forster  ;  Dyson  v.  Seed,  Quinn, 

Morgan  and  Othei-s         .        .        .419 


R. 

R.   r.  Beeston  (Dears.   405)   approved  and 
followed. 
R.  V.  Fdmvuds 121 

R.  r.  Bradlaugh  ((1883)  15  Cox,  C.  C.222,n. 
—Coleridge,  J.)  not  followed. 
JR.  V.  Kinghorn  and  Another  ;  Fx  parte 

Dunning  .         .         .         .      28,  181 


COL. 
R.  /•.  Deaville  ([1903]  1  K.  B.  468  ;  72  L.  J. 
K.  B.  272  ;  67  J.  P.  82  ;  51  W.  R. 
604  ;  88  L.  T.  32  ;  19  T.  L.  R.  223  ; 
20  Cox,  C.  C.  389)  explained  and 
distinguished. 
Buxton  and  Another  v.  Scott  .         .  240 

R.  r.  Dibdin  ;  Fx  parte  Thompson  (78  L.  J. 
K.  B.  976  ;  101  L.  T.  106  ;  25 
T,  L.  R.  553— Div.  Ct.)  affirmed     .  190 

R.  r.  Dyson  ([1908]  2  K.  B.  454  ;  72  J.  P. 
303  ;    99  L.   T,  201  ;  24  T.  L.  R. 
653  ;  21  Cox,  C.  C.  669— C.  C.  A.) 
considered. 
B.  V.  Stoddart 149 

R.    %\   Fisher    ((1889)    Times,    Jan.    31st) 
dissented  from. 
B.v.Sheehan 118 

R.  r.  Forbes  (10  Cox,  C.  C.  362)  cited. 

B.  V.  Maxwell  and  Clanchy  .         .         .  129 

R.  ;•.  Gavin  (15  Cox,  C.  C.  656)  disapproved. 

B.  v.  Best 120 

R.  V.  Hamilton  ((1908)  72  J.  P.  N.  C.  365) 
considered. 
B.  v.  Smith:  B.Y.  Wilson     .        .        .144 

R.  r.  Income  Tax  Special  Commissioners  ;  Fx 
parte  University  College  of  North 
Wales  (72  J.  P.  195  ;  98  L.  T.  446  ; 
24  T.  L.  R.  491  ;  52  Sol.  Jo.  395  ; 
[1908]  W.  N.  92— Div.  Ct.)  aff.rmed  284 


R. 


R. 


R.  r. 


Cox  ((1844)  1  C.  k  K.  494)  doubted. 
B.  V.  Stride  and  Millard 


133 


r.  Davidson  ([1909]  W.  N.  52  ;  100  L.  T. 

623  ;  25   T.  L.   R.  352— C.  C.  A.)  R,  v 

overruled. 
B.  v.  Ettridge 143 
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r.  Jones  (1  Den.  551  ;   19  L.  J.  M.  C. 

162  ;  4  Cox,   C.  C.  198— C.  C.  R.) 

followed. 
B.  V.  Stoddart 123 


Lee   (4   F.   &   F.  63)  approved  and 
followed. 
B.  V.  Fdmunds 121 

R.  i:  Lee  (72  J.  P.  253  ;  24  T.  L.  R.  627  ; 

52  Sol,  Jo.  518)  discussed. 
B.  v.  Warner 147 

R.  r.  Local  Government  Board  ;  Ex  parte 
South  Stoneham  Union  ([1908]  2 
K.  B.  368  ;  77  L.  J.  K.  B.  820  ;  99 
L.  T.  69  ;  72  J.  P.  219  ;  24  T.  L.  R. 
562)  reversed. 
Local    Government    Board    v,     Sovth 

Stoneham  Union     ,         .         .        .  465 

R.  r.  Local  Government  Board,  Fx  yarte 
South  Stoneham  Union  (24.  T.  L.  R. 
502)  reversed  in  part      .        .         .  465 


R.  r.  Merchant  Tailors'  Co.  ((1831)  2  B. 
Ad.  115)  followed, 
Banli  of  Bombay  v.  Suleman  Somji 


Middlesex  Justices  ((1848)  17  L.  J 
M.  C.  Ill)  followed  and  applied. 
Milch  V.  Franhau  Co.,  Ld,     ,        .IK 


111 


608 


LIST  OF   CASES  AFFIiiMED,   REVERSED,  ETC. 


It.  I).  Mullina  (12  J.  P.  776  ;  3  Cox.  C.  C. 
526)  followal. 
/.'.  V.   nichley 117 

R.     (^Blakeney)     r.    RoBCommon    Justices 
([1894]  2  Ir.  R.  158)  followed. 
11.  {Iladinijs)  v.  Justices  of  Co.  Galwuy  350 

R.  ,-.  Rough  ((17iti))  2  East,  P.  C.  G07)  dis- 
tinguished. 
11.  V.  Stride  and  Millard      .        .         .133 

R.  r.  Rouse  ([1904]  1  K.  B.  184)  followed. 

n.  V.  Grind 118 

R.   /■.  Russell  (Lord  John)  ((1839)  7  Dowl. 
r.  C.  693)  explained. 
R.  V.  Daye 208 

R.  /•.  Southwark  Borough  Assessment  Com- 
mittee,   /;./■   jHirte  South   Eastern 
and  Chatham  Ry.  Co.'s  Committee 
(25      T.     L.     11.      49— Div.     Ct.)  _ 
atlirmed  .....  516 

R.  r.  Syres  (73  J.  P.   13  ;  25  T.   L.  R.  71— 
0.  C.  A.)  approved  and  followed. 
R.  V.  Murhham 142 

R.  /•.  Thurborn  ((1849)  13  J.  P.  459  :  1  Den. 
L".  C.  387)  discussed. 
R.  V.  Mortimer 131 

R.  -•.  Turner  ([1909]  W.  N.  242  ;  26  T.  L.R. 
112 — C.  C.  A.)  considered  and  ex- 
plained. 
R.  V.  Waller 126 


B.  c.  West  Biding  of  Yorkshire  Justices 
([1908]  2  K.  B.  635  ;  77  L,  J.  K.  B. 
914  ;  99  L.  T.  417  ;  72  J.  P.  209  ;  6 
L.  G.  R.  964— C.  A.)  affirmed. 
Denahy  Overseers  and  Others  v.  Benahy 
and  Cadehy  Main  Collieries,  Ld.    . 

Read  /•.  Friendly  Society  of  Operative  Stone- 
masons ([1902]  2  K.  B.  7.32:  71 
L.  J.  K.  B.  994  ;  51  W.  R.  115  ;  87 
L.  T.  493;  66  J.  P.  822;  19 
T.  L.  R.  20— C.  A.)  cited. 
Smithies  v.  National  Association  of 
Operative  Plasterers  and  Others    . 


Befuge  Assurance  Co.,  Ld.  r.  Kettlewell 
([1909]  A.  V.  243  ;  78  L.  J.  K.  B. 
519  ;  100  L.  T.  306  ;  25  T.  L.  R. 
395  ;  53  Sol.  Jo.  339  —  H.  L.) 
affirmed 


Beid 


Bickerstaff  (decision  of  Joyce,  J.) 
reverseil  ....■• 


300 


HO 


Beigate  Bural  District  Council  r.  Sutton 
District  Water  Co.  (Ewart,  Third 
Party)  ([1909]  W.  N.  28  ;  78  L.  J. 
K.  B.  315  ;  100  L.  T.  354  ;  73  J.  P. 
161  ;  25  T,  L.  R.  266  ;  53  Sol.  Jo. 
243— C.  A.)  reversed  Div.  Ct.     256,  338 

Beis  r.  Perry  ((1895)  64  L.  J.  Q.  B,  566  ; 
43  W.  R.  648;  59  J.  P.  308;  11 
T.  L.  R.  373)  commented  upon. 
Mangcna  v.  Wright        ....  330 

Bendell  r.  Grundy  ([1895]  1  Q.  B.  16;   64 
L.  J.  Q.  B.   135  ;    71   L.  T.  564— 
C.  A.)  considered. 
Equitable   Loan   Investment   Society  v. 

Bolger -183 

Bhondda  Urban  District  Council  v.  Taff 
Vale  By.  Co.  ([1908]  1  K.  B.  239  ; 
77  L.  J.  K.  B.  424  ;  98  L.  T.  356  ; 
72  J.  P.  25  ;  24  T.  L.  R.  165  ;  6 
L.  G.  R.  201— C.  A.)  varied    .         .  258 

Bhondda  Valley  Breweries  Co.  c.  Pontypridd 
Union  Assessment  Committee  (77 
L.  J.  K.  B.  816  ;    98  L.  T.  647  ;    72 
J.  P.  365  ;  6  L.  G.  R.  817— Div.  Ct.)  _ 
affirmed 519 

Bhondda  Valley  Breweries  Co.  r.  Pontypridd 

Union  Assessment  Committee  (77 

1  L.  J.  K.  B.  816  ;    98  L,  T.  647  ;   72 

J.  P.  365  ;  6  L.  G.  R.  817— Div.  Ct.) 

reversed 360,  519 

519  ;  Bich  V.  Cockell  ((1804)  9  Ves.  369— Elton, 
L.  C.)  considered. 
In  re  Harris ;  Leacroft  v.  Harris  .  656 

Bobertson  v.  Allen  Brothers  (77  L.  J.  K.  B. 

1072  ;  98  L.  T.  821)  distinguished. 
Moore  v.  Mancliester  Liners,  Ld.  .         .  379 


615 


Bead  v.  Price  ([1909]  1  K.  B.  577  ;  78  L.  J. 
K.  B.  504  ;  100  L.  T.  457  ;  25 
T.  L.  R.  283— Channell,  J.)  affirmed  339 

Bed  "  B  "  Steamship  Co.  r.  AUatini  Brothers 
and  Others  (luo  L.  T.  268  ;  25 
T.  L.  R.  269  ;  53  Sol.  Jo.  162  ;  14 
Com.  Cas.  82 — Bray,  J.)  affirmed   .  568 

Bederiaktieselskabet  "  Superior  '  v.  Dewar 
and  Webb  ([1909]  1  K.  B.  948  ; 
78  L.  J.  K.  B.  584  ;  100  L.  T. 
513  ;  25  T.  L.  R.  396  ;  53  Sol.  Jo. 
358;  14  Com.  Cas.  99;  11  Asp. 
M.  C.  232  — Bray,  J.)  varied  .  .  57.". 
Y.D. 


Bobertson  r.  Balmain  New   Ferry  Co.,  Ld. 
(4  C.  L.  R.  379)  affirmed 

Bochdale  Corporation  v.  Leach  (decision  of 
Lord  Alvcrstone,  C.J.)  reversed 

Boger  r.  Cochrane  {3.  P.)  &  Co.  (25  R.  P.  C. 

757)  reverset^l  .         .         .         • 

Bosin   and   Turpentine   Import   Co..   Ld.    v. 

Jacobs  (B.)  &  Sons.  Ld.  (100  L.  T. 

366  ;  25  T,  L.  R.  346  ;  53  Sol.   Jo. 
I  304  ;  14  Com.  Cas.  78 ;  11  Asp.  M.  C. 

•2M — Bray,  J.)  reversed 

Bothwell   r.  Davies  (19  T.  L.  R.  423)  ex- 
plained and  distinguished. 
]\'<ir/irhr,i    v.    Moreluitd    (^Itichord)    S 
So/I,  Ld.  .         .         • 

13     ] 


630 


558 


457 


396 


23 


LIST   OF   CASES   AFFIEMEP.   REVERSED.   ETC. 


Sowe  r.  Gough  ([190SJ   1  I.  R.  402— C.  A.) 
reversed. 
RtHce  V.  Gough  :  Gongh  v.  BoitoM  .  315 

Bowes  Estate.  In  re  (Il90~l  1  I.  E.  3S0— 
C.  A.)  reTcrsei 
Since  r.  Gaugk  ;  Gifugh  v.  Bolton  .  315 

Bowland  r.  Mitchell  ((1896)  13  R.  P.  C.  457 
— Eomer.  .J.   followed. 

t7^ -.  j'-r'!..>r  C'ie?!'iciil  Co.  V.  Greeniield     .  624 

Bnmbold  r.  London  County  Council  &nd 
Another  ^decision  of  Sunon.  J.) 
afBrmed  ......  463 

BuBhbrook  >:.  Grimsbj  Palace  Theatre,  etc. 
^.yy  L.  I.  If  :  24  T.  L.  E.617— Div. 
Ct.)  affirmed 39S 

Bnther  r.  Buther  ("19Ci3" 
L.  J.  K.  B?  S26  f 
Ct.)  followed. 
Griffithi  T.  Grifiithf 


2  K.  B.  270:  72 
67  J.  P.  359— Div. 


282 


Scottish  Economic  Life  Assurance  Society. 
Ejt  parte  (45  Ch.  D.  220  :  60  L.  J. 
Ch.  14  ;  62  L.  T.  926)  distinguished. 
In    re    Popular    Life    Agxurance   Co.. 

[1909]     .         .  ■      .         .         .         .302 

Screw  Collier  Co.  r.  Webster  ^or  Kerr)(^1909] 
S.  C.  561  :  46  ^c.  L.  E.  338— Ct.  of 
Se&s.)  affirmed  ....  577 

Scrope  r.  Offley  (,(1736)  1  Bro.  Pari.  Cas.  276) 
disttngnished. 
Xottidge  v.  Bering  ;  Bdban  v.  Bering  .  473 

Searles  r.  Scarlett  ([1892]  2  Q.  B.  56  -C.  A.) 
applied. 
Jonei  (John)   ^S'  Sons,  Ld.  v.  FinaHcial 

Timei,  Ld 489 

Seed  r.  Elvet  Colliery  Co.  (ri908'  1  K.  B. 
629 :  77  L.  J.  K.  B.'  521  :  98 
L.  T.  736:  24  T.  L.  E.  265:  52 
SoL  Jo.  224— C.  A.)  affirmed,  sub 
nom. 
By:fOn   T.    Forgter ;    Byion     v.     Seed, 

Quiun,  Morgan  and  Othen  .         .  419 


Sadler    r.  Great   Western   By.  Co.  (  1896] 
A.  C.  45*1' :  65  L.  .J.  Q.  B.  462  :  74 
L.  T.  561  :  45  W.  B.  11  :  12  T.  L.  R. 
394)  appUed. 
Gre^rnlCK'^:^d  v.  Greenicood  and  Armitage  478 

RftiiiTig  Ship  Lyderhom  Co.  r.  Duncan,  Fox 
&  Co.  (100  L.  T.  736  :  25  T.  L.  E. 
5<J3  :  14  Com.  Cas.  181  :  11  Asp. 
il.  C.  237— L.jrd  Alverstone,  C.J.) 
affirmed  ......  567 

"St.  PauL"  The  ('19«;>8]  P.  320  ;  99  L.  T.  552 

— Barnes,  Pres.)  affirmed        .        .  578 

Balaman  r.  Holford  ('1909:  2  Ch.  64  ;  78 
L.    J.    Ch.    o36  :   'lOO  L.    T.   729 


Sewell   r.  Burdick  (10   App.    Cas.  74  ;  54 
L.  J.  Q.  B.  156  :  .^2  L.  T.   445  ;  33 
W.   P^    461  ;  5  Asp.    M.  C.   376— 
H.  L.)  applied. 
BtirQOi  V.  Xaicimento   . 


Sharp 


Skues  (decision  of  Phillimore.  J.) 
reversed.         .         .        .         .         . 


)69 


334 


Neville.  J.)  affirmeii 

Saltash  Corporation  r.  Jackman  (1  D.  i:  L. 
851)  applied. 
Lee^.  Arthur         .         .         .         .         . 


Samson.  In  re  /Bobbins  r.  Alexander  (71906' 
2  Ch.  584  :  76  L.   J.   Ch.  21  :    95 
L.  T.  633— C.  A.)  considered. 
In  re  Jenne4 ;  Oetzei  \.  Jennets 

Samson  r.  Easterby  ((1829)  9  B.  &  C.  505 
(ISSij)  6  Bing.  644)  distinguished. 


324 


184 


219 


Bevcar  t.  Goodman 
Saxby 


.  328 

E. 


Shaw,  In  re  ;  Bobinson  r.  Shaw  ('1894'   2 
Ch.    573  :  63  L.   J.  Ch.  ^770  ; "  71 
L.  T.  79  ;  43  W.  E.  43— North.  J.) 
orerruled. 
Ebhern  t.  Fowler  .....  549 

Shrichand  &  Co.  r.  Lacon  ((1906)  22  T.  L.  E. 
245)  followed. 
Telchand  \.  ilan/ien    ....  425 

Sillitoe,  Fx  parte  (1  Gl.  ic  J.  374)  cited. 
In    re  Joseph    and    BergeTi    Beed    of 

Amgninent ;  Pean  v.  Bergel         .  449 

Singer  Manufacturing  Co.  r.  CleUand  ((1905) 
7  F.  (Ct.  of  Sess.)  975  ;  42  Sc.  L.  E. 
757)  doubted. 
Tynron  QOicners)Y.  Morgan  .         .         .  386 

Skegg,  In  re  (63  L.   T.  90  :  7  Morr.   240) 
distingTiished. 


Fulton  (99  L.  t.  92  ;  24  T.  L. 

856 — Brav.  J.)  affirmei  .        .         .  23S 

Seaife  r.  Kemp  k  Co.  ("1892^  2  Q.  B.  319  : 
61  L.  J.  Q.  B.  515  ;  60  L.  T.  589— 
Dir.  Ct.)  cited. 
Mangena  v.   Wright        .         .         .  331.  332 

Seott  r.  Sampson  ((1882)  8  Q.  B.   D.  491  : 

51  L.  J.  Q.  B.  380  ;  46  L.  T.  412  : 

30  W.  E.  .541  :  46  J.  P.  408>  cited. 

Mangena  v.  Wright        .         .         .  331. 


In  re  Freeman 


32 


432 


Slevin.  In  re;  Slevin  r.  Hepburn  ('1891' 
2  Ch.  236  :  64  L.  T.  31 1  :  39  W.  E. 
578 — C.  A.)  distinguished. 
In  re  Trua^  of  the  I'nirernty  vf  Lon- 
don and  Medical  Sciencei  Iwttitute 
Fund  ;  Fovcler  y.Att.-Gen.     .         .667 

Smith,  //(  re;   Fx  parte  Tarbuck  (1894] 
72    li.  T.  59  :  43  W.  E.  206)  dis- 
tinguished. 
Flnnenley  v.  Payne  ■         .48 
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Smith  '•.  Dimes  ((1849)  4    Exch.    Rep.   32) 
followed. 
//*  re  Wilde,  unb  lunn.  In  re  A   Solicitor  588 

Smith  '.  Humble  ((1854)   15  C.  B.  321)  dis- 
tinguished. 
Saluntan  v.  Holford       ....  324 

Smith  r.  Lion  Brewery  Co.,  Ld.  ([1909]  1 
K.  B.  711  -.  78  L.  J.  K.  B.  492; 
H>0  L.  T.  541  :  73  J.  P.  244; 
25  T.  L.  R.  353— Channel!,  J.) 
reversed  ....     286,  310 


Smith 


Whiteman   and   Another    [1909] 
affirmed  ...... 


47 


Storey    '•.    Bermondsey     Town     Clerk    (26 

T.  I..  K.  12S— l>:v.  (I.)  reversed     .  203 

Swaag^an    r.   Swa&gman    (  (1908)    Tunes, 

Feb.  17th— Joyce.  J.)  affirmed        .     98 

Sykes,  //<  re :  Sykes  r.  Sykes  (decision  of 
Vice  -  Chancellor  of  the  County 
Palatine  of  Lancaster)  affirmed      .  663 


T.  and  C.  (Solicitors),  In  re  (53  Sol.  Jo.  598 

— Warrington,  J.)  reversed     .         .  591 

Tapster   r.  Ward  (101   L.  T.  25  ;  53  SoL  Jo. 

."»n:^ — Eve.  J.)  affirmed     .        .        .37 


Smithies  > .  National  Association  of  Opera- 
tive Plasterers  and  Others  (Lord 
Alverstone.  C.  J.)  reversed  .615    Taaker  r.  Tasker  ([1895]  P.  1  -.  64  L.  J.  P 

36  :  71  L.  T.  779  :  11  T.  L.  R.  51— 

Smout  r.  nbery  (\0  M.  k  W.  1)  cited. 

Toiii/e  v.  liiynhee    .....        9 


Jeune,  Pres.)  commented  on. 
Mason-Triiiplier  J('  Co.  y.De  Fries 


269 


South  Eastern  By.  Co.  / .  Associated  Portland 
Cement  Manufacturers  (73  J.  V. 
4S2:  2.-^  T.  L.  R.  Ml— Eadv,  J.) 
affirmed 498 

Sprague  c  Booth  [1909]  affirmed         .        .  103 

Staffordshire  Financial  Co..  Ld.  r.  Hill  (53 

Sol.  Jo.  446— H.  L.,  C.  A.)  reversed  462 

Stangoe  r.  Slatter  ((1896)  61  J.  P.  342)  dis- 
tinguished. 
Kyle  v.  Duiudvn    .....  646 

Stawell's  Trusts.  In  re  :  Poole  >■.  Bivers- 
dale  ([1909]  1  Ch.  534  ;  78  L.  J. 
Ch.  289  :  100  L.  T.  360  :  53  Sol.  Jo. 
268 — Neville,  J.)  reversed      .         .  552 

S.S.  'New  Orleans  ■  Co..  Ld.  -.  London 
Provincial  Marine  and  General 
Insurance  Co..  Ld.  Brav,  J.)  re- 
versed     .         .         .         ."       .         .488 

Steed  / .  Preece  ((1874)  L.  R.  18  Eq.  192  :  43 
L.  J.  Ch.  687)  followed. 
Burgeix  v.  Booth     .....  292 


Steel  r.  Oakbank  OU  Co..Ld.  ((1902)  5  F.  244 
4iJ  Sc.  L.  R.  205}  overruleii. 
DoiuihlMiii  Brox.  v.  Coican 

Stephan  r.  Cape  Town  Board  of  Executors 
[1908]  affirmed       .... 


Stepney  Corporation  '-.  Gingell,  Son  and 
Foskett.  Ld.  {Jl  L.  J.  K.  B.  347  : 
97  L.  T.  599  :  71  J.  P.  486:  23 
T.  L.  R.  759  ;  24  T.  L.  R.  148  :  6 
L.  G.  R.  180  [1908]  1  K.  B.  11.5) 
affirmed 363 


Tate    c.  Fulbrook  (  [1908]  1  K.  E.  821  :  77 
L.  J.  K.  B.  577  ;  98  L.  T.  706  :  24 
T.  L.  R.  347  :  52  SoL  Jo.  279— C.  A.) 
followed. 
Biidwp  V.  Vitiana  J|'  Co.         .         .         .110 

Tozeland  r.  "West  Ham  Union  ('19Ct7'  1 
K.  B.  920  :  76  L.  J.  K.  B."514  :'  96 
L.  T.  519  :  71  J.  P.  194  :  23  T.  L.  R. 
325 ;  5  L.  G.  R.  507— C.  A.) 
distinguished. 
Ching  V.  Surrey  Covnty  Council   .         .194 

Thompson  r.  Hickman  ([1907]  1   Ch.  550) 

cited. 
Glyn  v.  HoiceU 340 

Thornton  Urban  District  Council  '-.  Black- 
pool and  Fleetwood  Tramroad  Co. 
([19071  1  K.  B.  5ri8  :  7fj  L.  J.  K.  B. 
492  ;  96  L.  T.  209  :  71  J.  P.  177  :  23 
T.  L.  R.  267  :  5  L.  G.  R.  422— C.  A.) 
affirmed  ......  516 

Tilimans  r.  KnuUford  ([19081  A.  C.  406  :  77 
L.  J.  K.  B.  977  :  99  \.  T.  399  ;  24 
T.  L.  R.  78tJ  ;  13  Com.  Cas.  334— 
H.  L.)  foUowed. 
Mudie  V.  StricJt  S'  Co..  Ld.     .         .         .574 

Tinkley   v.  Tinkley  (25  T.  L.   R.  264  :   53 

Sol.  Jo.  242— C.  A.)  affirmed  .         .  270 

166    Topley  r.  Corsbie  (  (1888)  20  Q.  B.  D.  3.50  : 
57  L.  J.  Q.  B.  271  :  58  L.  T.  342— 
Div.  Ct.)  followed. 
Harriiton  v.  Shall  it  S'  Co.       .         .        48.  49 


387 


Steward.  In   re ;    Steward    r.   McLaughlin 

([1908]  2  Ch.  251  ;   77   L.   J.   Ch. 
525  :  99  L.  T.  106  :  24  T.  L.  R.  679 
— Neville.  J.)  distinguishes.!. 
In  re  Inne-s ;  Innes  v.  Inue^  .         .         .  212  ' 


Toronto  Corporation  -.  Bussell  (  [1908] 
A.  C.  493  ;  7^  L.  J.  P.  C.  1  :  99 
L.  T.  738  :  24  T.  L.  R.  908— P.  C.) 
reversed 172 


[ 


Torrance  r.  Ilford  Urban  District  Council 
(99  L.  T.  .S47  :  72  J.  P.  526 :  7 
L,  G.  R.  60— Lord  Alverstone,  C.  J. 
in  Div.  Ci.)  approved      .         .         .  438 
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Treasure.  In  re  (  [  1900]  2  Ch.  648  ;  69  L.  J. 
Ch.  757  ;  83  L.  T.   142  ;  48  W.  R. 
6y<; ;  KiT.  L.  R.  542— Keke\vich,J.) 
not  followed. 
In  re  Hadley;  JohnM»i  v.  Iltidley         .  156 

Turton  r.  Turton  (  (18S9)  42  Ch.  D.  128- 
C.  A.)  distinguished. 
DicliMin  V.  Dir}{.io)i  .         ,         .         .610 

Tutton  r.  S.S.  Majestic  (Owners)  (  [1909]  2 
K.  ?..  54  :  78  L.  J.  K.  B,  530  :  100 
L.  T.  644  ;  25  T.  L.  R.  482  ;  53 
Sol.  Jo.  447— C.  A.)  considered  and 
applied. 
Marshall  v.    Orient  Steam  Karif/ation 

Co. 397 

Tyrrell  r.  Painton  (  [1894]  P.  151)  followed 
and  applied. 
Finn;/  V.  (•'orrtt  and  Others    .         .216,650 

U. 

University  of  London  Medical  Sciences 
Institute  Fund  Trusts,  I/i  re, 
Fowler  r.  Att.-Gen.  (decision  of 
Joyce,  J.)  affirmed  ....  667 

Upper  Forest  and  Western  Steel  and  Tin- 
plate  Co.,  Ld.  r.  Thomas  (  [1909] 
2  K.  B.  631  :  78  L.  J.  K.  B.  1113 
— C.  A.)  applied. 
Charing   Crosa,  Euston  and  Hampntead 


By.  Co.  V.  Books 


386 


273 


Vardopulo  r.  Vardopulo  (25  T.  L.  R.  518 
53  Sol.  Jo.  469— C.  A.)  reversed 

Vardopulo  r.  Vardopulo  (25  T.  L.  R.  410  ; 
53  Sol.  Jo.  377— Bigham,  Pres.) 
reversed  .        .        .        .        •        .100 


W.  I 

Walker  (Peter)  and  Sons,  Ld.  r.  Hodgson 

(  [1909] — decision  of  Bray,  J.) 
varied  .....  181,336 
Warncken  r.  Moreland  (Richard)  and  Son, 
Ld.  ( [1909]  1  K.  B.  184  ;  78 
L.  J.  K.  B.  332  ;  100  L.  T.  12 ;  25 
T.  L.  R.  129  ;  53  Sol.  Jo.  134— 
C.  A.)  considered  and  applied. 
Marshall  v.    Orient  Steam  Nacigatlon 

Co 397 

Waterhouse.  In  re  ([1903)  77  L.  J.  Ch.  30  ; 
98  L.  T.  30— C.  A.)  applied. 
In  re  Lane;  Belli  v.  Lane  [1908]         .  470 

Watkins  r.  Watkins  ([1896]   P.   222;    65 
L.    J.   P.    75 ;    74    L.  T.  636 ;    12 
T.  L.  R.  456  ;    44  W.  R.  677)  fol- 
lowed. 
Paquint  v.  Snary 280 


COL. 

Watson  r.  Home  ((1827)  7   B.  &  C.   285) 
distinguished. 
Salaman  v.  Ilolford        ....  324 

Watson  (J.)  and  Sons,  Ld.  r.  Midland  By.  Co. 

(26  T.  L.  R.  166-C.  A.)  affirmecV  .  508 

West  London  and  General  Permanent  Benefit 

Building  Society.  ///  re  (  (1898)  78 

L.  T.  393  ;  14  T.  L.  R.  304— C.  A.) 

distinguished. 

In  re   United  Service   Share   Purchase 

Society,  Ld 289 

Westminster  Corporation  r.  Gordon  Hotels, 
Ld.  ([1906]  2  K.  B.  39;  75 
L.  J.  K.  B.  439  ;  94  L.  T.  251  : 
22  T.  L.  R.  439  ;  4  L.  G.  R.  438— 
Div.  Ct.)  applied. 
Lyons  (J^)  <^-  Co.  v.  London  Corporation  415 

Westminster  Corporation  /•.  St.  George, 
Hanover  Square  (Rector,  etc.) 
([1908]  2  Ch.  600  ;  99  L.  T,  520  : 
72  J.  P.  413— Warrington,  J.) 
affirmed   ......     52 

Weston's     Settlement,    In  re;   Neeves    r. 
Weston  ([1906]   2    Ch.    620;     95 
L.  T.  581 — Buckley,  J.)  applied. 
Wriyley  v.  Lowndes       ....  471 

White  r.  Spaffond  &  Co.  (  [1901]  2  K.  B.  241 
— C.  A.)  followed. 
Roberts  v.  Dublin  United  Tramways  Co.  180 

Whiteley,  In  re ;  Whiteleyr.  London  (Bishop) 
(100  L.  T.  920  ;  25  T.  L.  R.  543  ;  53 
Sol.  Jo.  503— Eve,  J.)  affirmed  158.  218 

Wild  r.  Woolwich  Borough  Council  (  [1909] 
2  Ch.  2X7  :  78  L.  J.  Ch.  633  ;  100 
L.  T.  925  ;  73  J.  P.  364  ;  25  T.  L.  R. 
622  ;  53  Sol.  Jo.  561  ;  7  L.  G.  R. 
733— Eve,  J.)  affirmed    .        .     92,416 

Wild's    Case    ((1.599)     6    Co.    Rep.    16  b) 
cited. 
In  re  Mordecai  Jo)ies ;   Lewis  \.  Lewis  662 

Winans  r.  Att.-Gen.  (  [1908]  1  K.  B.  1022; 
77  L.J.  K.  B.  565  ;  98  L.  T.  602  ; 
24  T.  L.  R.  445  ;  52  Sol.  Jo.  378— 
C.  A.)  affirmed         .         .         .         .158 

Wing  r.  London  General  Omnibus  Co.,  Ld. 
(100  L.  T.  301  ;  73  J.  P.  170;  .53 
Sol.   Jo.    287— Div.   Ct.)    reversed 

442,  446 

Williams  r.  Intestate  Estates  Curator  (7 
S.  R.,  N.  S.  W.  418  ;  Vol.  4,  Part  I. 
Commonwealth  Ij.  R.  694)  reversed  164 

Williams  v.  O'Keefe  and  Others  (5  C.  L.  R. 

217)  affirmed 163 

Winchelsea  (Dowager  Countess)  r.  Beckly 

(  (1886)  2  T.  L.  R.  300  —  Huddleston, 

B.)  disapproved. 
Rnmhold  v.  London  County  Council  and 

Another 463 
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Winn  r.  Bull  ( (1878)  7  Ch.  D.  29  ;  47  L.  J. 
Ch.    13'.)  ;    2ti   W.    R.    230— Jessel, 
M.R.)  followed. 
Bromet  y.  Nerille   ....    .")4 1,542 

Winstanley  r.  North  Manchester  Overseers 
(  [I;K)8]  1  K.  H.S35  :  77  L..I.  K.  H. 
m\  ;  !)8  L.  T.  781  ;  72  .1.  V.  172  ; 
24  T.  L.  R.  388  ;  6  L.  G.  R.  427— 
C.  A.)  affirmed         .         .         .52,  522 

Winter's    Case     (,(\'u2)    3    Dyer,    308  b) 
followed. 
Piggottv.  Middlesex  Count g  Council  325,329 

Wood  Green  Urban  District  Council  r.  Joseph 
([1;m)7]  1  K.  H.  182  :  7tJ  L.J.  K.  B. 
173;  71  J.  r.  89  ;  96  L.  T.  17t>  ;  23 
T.  L.  R.  126  ;  5  L.  G.  R.  322— C.  A.) 
affirmed  ......  ooC) 

Woodruff  and  Others  r.  Att.-Gen.  for  Ontario 

(1.5  Ont.  L.  R.  4 16— C.  A.  for  Ontario) 
revei"scd 171 


Woolwich   Corporation,    AV  parte  ([1908] 
W.  N.  56)  cited. 

E J-  parte  (treat  Western  Eg.  Co.  ;  In  re 
Great  Western.  Hg.  Co.  {Xew  Rail- 
wags  Art,  190.-))       ....     94 

Wythes,  In  re  (  [1893]  2  Ch.  369;  62  I..  J. 
Ch.  663)  cited. 
In  re  Paddon  ;  Staincliffc  w.  Adlam     .   552 


Y. 

Tangtsze  Insurance  Association  r.  Indem- 
nity Mutual  Marine  Assurance 
Co.  ([1908]  2  K.  P..  .-.Ol  ;  77  L.  .1. 
K.  H.  995  ;  99  L.  T.  49.S  ;  24  T.  L.  R. 
687  ;  52  Sol.  .Jo.  550  ;  13  Com.  Cas. 
283;  11  Asp.  M.  C.  138— C.  A.) 
affirmed  .....     305 

Tolland,  Husson  and  Birket,  In  re,  applied. 

Cunard  Steamship  Co.  v.  Hopwood         .     72 
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CHRONOLOGICAL   LIST    OF    STATUTES    REFERRED    TO 
IN    CASES   DIGESTED    IN    THIS   VOLUME. 


A.— IMrERIAL  STATUTES. 

COL. 


43  Eliz.    c.     2    {Poor     Relief     Act,     1601), 
s.  1. 

WiNSTANLEY  V.  NoRTH  MANCHES- 
TER Overseers      ....  522 

s.  5. 

R.  I'.  Derbysiiiue  Justices  ;  Ex 
parte  New  Mills  Urban  District 
Council        ....    466,  467 

s.  7. 

Barnet  Union  v.  Tilbury  .        .  466 

21  Jac.  ],  c.  16  {Slalulc of  LimUations,  1623). 

Ill  re  i 352,  353 

s.  3. 
In  re  Balls  ;  Trkwby  v.  Balls 

665, 666 

29    Car.    2,    c.   7  {Sunday   Observance   Act, 
1677). 
MiLCii  V.  Frank au  &  Co.,  Ld.       .  608 

s.  1. 

Billingham  v.  Menhinick  .        .  608 

8  Anne,   c.   18  {Landlord  and  Tenant  Act, 

1709),  s.  1. 

Cox  V.  Harper      .        .        .        •  323 

9  Anne,  c.  14  (Gaming  Act,  1710),  s.  1. 

Barkworth     and    Another    v. 

Gant 238 

Saxby  v.  Fulton  ....  238 

13  Geo.  3,c.  50. 

Local    Government    Board    v. 
South  Stoneham  Union      .    464,  465 

32  Geo.  3,  c.    56  {Serva^Us'  Character  Act, 

1792),  ss.   2,  3. 

R.    V.    COSIELLO    AND    BlSHOl'  .    130 

33  Geo.   3,   c.    54    [Friendhj   Societies    .Id, 

1792),  s.  14. 

Bkaithwaite       v.       Attorney- 
General        ....    234,  235 

39  k  40  Geo.  3,  c.  94   (Criminal  Lunatics 
Act,  1800),  s.  2. 

R.  I'.  Governor  of  H.M.  Prison 
AT  SvAviORD,  Ex  parte  KuEiiY       .  122 

39  &  40  Geo.  3,  c.  98  (TheUusson  Act). 

In  re  Perkins,  Deceased  ;  Brown 

V,  Perkins 460 


42  Geo.  3,  c.  119  {Gaming  Act,  1802),  s.  5. 
Smith's  Advert lsinc.  Agency  v. 
Leeds  Laboratory  Co.        .        .  242 

50  Geo.  3,  c.  122  {Union  and  Grand  JuTietion 
Canal  Act,  1810). 

Attorney  -  General     v.     Gi:and 
Junction  Canal  Co.    .        .    511,  512 

52   Geo.    3,   e.    150    (^Medicines  Stamp   Act, 

1812),  s.  2,  Sched 531 

52   Geo.    3.   c.   cxcv.    {Regent's   Canal   Act, 
1812),  ss.  76,  78,  79. 
Regent's  Canal  and  Dock  Co.  v. 
London  County  Council    .        .  411 

54  Geo.  3,  c.  150  {Harbours  Ad,  1814),  ss,  14, 
28. 
Burton  v.  Hudson        .        .    642,  643 

57  Geo.  3,  c.  vii. 

Proprietors    of  Hay's  Wharf, 

Ld.  v.  Trustees  of  St.  Olave's 

(Southwark)  .        .  .191,  522 

57  Geo.  3,  c.  29. 

MoNiGHETTi      r.      Wandsworth 
Borough  Council         .        .        .  543 

57  Geo.   3,  c.  xxix.   {Metropolis   Pavinr/  Act 
(Michael  Angela  Taylor's  Act). 1817), 
ss.  65,  123. 
Keep  v.  Alexander      .        .        .  415 

ss.  80,  82. 
Wild     v.    Woolwich     Borough 
Council 416 

59    Geo.   3,  c.   134    {Church   Building   Ad, 
1818),  s.  29. 
Bailey  v.  Edmundson  and  Others  193 

4  Geo.  4,  c.  60  (Lotteries  Act,  1823),  ss.  41, 
62.  67. 

Hawke  v.  E.  Hui.ton  k  Co.,  Ln.     Ill, 

112,  241 

4  Geo.   4,  c.  cxviii.  (Union  of  Parishes), 

Wagstaff  v.  London  Corporation  193 

5  Geo.  4,  c.  32  (Church  Marria{je  Ad,\Z'H), 

s.  1. 

Williams  v.  Wii.t.iAM.s  ,         .   267,  275 
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5  Geo.  4,  c.  83  (^Vagrancy  Ad,  1824),  s.  3. 
R.  V.  Duke     .... 


ss.  3,  4,  5. 
R.  V.  Johnson 

s.  5. 
R.  V.  Johnson 


136, 


col. 
,  137 

137 

138 


6  Geo.  4,  c.  81  {Excise  Licences  Act,  1825), 

s.  26. 

Roberts  v.  Twining  and  Others 

7  Geo.  4,  c.  64 

.ss.  15,  16. 

R.  r.  Hunting  and  Ward    . 

11  Geo.  4&  1  Will.  4,  c.  47. 
S.8. 
Worthington  &  Co.,  Ld.  v.  Abbott 

11  Geo.  4  &  1  Will.   4,  c.  68  {Infants  Pro- 
2Krty  Act,  1830),  s.  32. 
In  re  Dehaynin  (Infants)    . 

1  &  2  Will.  4,  c.  32  (Game  Act,  1831),  s.  24. 
Stowe  v.  Bensiead  and  Another 

1  &  2  Will.  4,  c.  lii.  ( JFest  India  Docks  Act, 

1831),  ss.  76,  83. 

London  and  India  Docks  Co.  v. 
Thames  Steam  Tug  and  Lighter- 
age Co.  ;  The  Same  v.  McDougall 
AND  Bonthron,  Ld.  ;  The  Same  v. 
Page,  Son  and  East,  Ld.      .   583, 

2  Will.  4,  c.  Ixxxi.  [Standard  Life  Assurance 

Company's  Act,  1832),  ss.  15,  51. 
Baerlein  v.  Dickson    .        .   301, 

2  &  3  Will.  4,  c.  45  (Representation  of  the 
People  Act,  1832).  s.  30. 
Pitts  v.  Michelmore    . 

2  &  3  Will.  4,  c.  71  {Prescription  Act,  1832), 

s.  2. 

Hulbert  i\  Dale  .        ,        .187, 

3  &  4  Will.  4,  c.  15  {Dramatic  Cop)yri(jM  Act, 

1833),  s.  1. 

KARNO  v.  PATH6  FRfcKES 

3  &  4  AVill.  4,  c.  27  {Real  Property  Limita- 
tion Act,  1833),  s.  2. 
Williams  v.  Thomas    .         .    185, 
s.  34. 
Glvn  v.  Howell  .        .         .    33;t, 

3  &  4   AVill.  4,  c.  30  {Poor  Rate  Exemption 
Act,  1833),  s.  1. 

Winstanlky  v.  Noinii  Manches- 
ter Overseers      .        .        .52, 

3  &  4  Will.   4,  c.  42  {Civil  Procedure  Act, 

1833),  .ss.  3,  5. 

Read  v.  Price       .        .        .    338, 

4  &  5  Will.  4,  c.  76  {Poor  Law  Amendment 

Act,  1834),  ss.  26,  32,  109. 

Local    Government    Board    v. 

South  Stoneham  Union     .    464, 


315, 

328 


133 


429, 
430 


634 

237 


584 

302 

202 

188 

109 

186 
340 

522 
339 

465 


col. 

4  &  5  Will.  4,  c.  76  {Poor  Law  Amendment 

Act,  1834),  s.  52. 

Barnet  IFnion  v.  Tilbury    .        .  466 
s.  81. 

R.  V.  Norfolk  Justices  ;  Ex  parte 
Wayland  Union  .        .        .    468,  469 

5  &  6  Will.  4,  c.  41  {Gaming  Act,  1835),  s.  1. 

Barkmouth     and     Another    v. 

Gant 238 

M'Cohen  &  Co.  v.  Ulph  &  Co.       ,  238 
Saxby  v.  Fulton    ....  238 

5  &  6  Will.  4,  c.  50  {Highway  Act,    1835), 

s.  23, 

Reynolds  v.  Barnes    .        .    252,  253 

6  &  7  Will.  4,  c.  37  {Bread  Act,  1836).  s.  4. 

Bailey  v.  Barsby  .       '.        .  230 

Blackledge  and  Sons,  Ld.  r.  Bol- 

•'^haav 230,  231 

Evans  v.  Jones      .        .         .  231,  232 
Mattinson  v.  Binley    .        .        .  231 

6  &  7  AViil.  4,  e.  66  (Lotteries  Act,  1836),  s.  1, 
Smith's   Advertising  Agency  v. 
Leeds   Laboratory  Co.        .  241,  242 

6  &  7  Will.  4,  c.  96  (Parochial  Assessment  Act, 
1836),  s.  1. 

Great  Central  Ry.  Co.  r.  Ban- 
bury Union  Assessment  Com- 
mittee   520 

Green  v.  Newport  Union  Assess- 
ment Committee  .        .        .  519,  520 
Metropolitan  Water  Board  v. 
Assessment    Committee    of  the 
City  of  London    .        .        .        .517 

6&  7  Will.  4,  c.  Ixxxii.  {Taf  Vale  Railway 
Act,  1836),  s.  69. 

Rhondda  Urban  District  Coun- 
cil V.  Taff  Vale  Ry.  Co.      .  257,  258 

6  &  7  Will.  4,  c.  ciii.  (Northern  and  Eastern 
Railway  Company  Act,  1836),  s.  31. 
Hertfordshire  County  Council 
V.  Great  Eastern  Ry.  Co.    .  259,  260 

6  &  7  AVill.  4,  c.  cvii.  {North  Midland  Rail- 

way Act),  s.  73. 

Attorney-General  v.  Midland 
Rv.  Co 256,  257 

7  Will.  4  &  1  Vict.  c.  26  (Wills  Act,  1837), 

s.  24. 

In  re  Evans,  Evans  v.  Powell 
In  re  Gillins,  Inglis  v.  Gillins 
In  re  James,  Hole  v.  Bethune 


653 
654 
471, 
472 
654 


In  re  McAfee,  Mack  v.  Quirey 

.    218.  219 


s.  33. 
In  re  Allen's  Trusts 


1  &  2  Vict.  c.  98  {Railways  {Conveyance  of 
Mails)  Act,  1838)!  s.  6. 
Great   Northern  Ry.  Co.  (Ire- 
land)   V.    His    Majesty's   Post- 
master-General ....  510 
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2  &  3  Vict.  c.  xciv.   {City  Police  Act,  1839), 

s.  35  (1). 

Chatman   v.  Rawlings        .         .416 

3  &  4  Vict.  c.  9  (^Parliamentary  Papers  Act, 

1840),  s.  3. 

Mangena  v.  Wright   .    333,  447,  448 

3  &  4  Vict.  c.  87  (^^ctro}loUs  Improvement 

{Additional     Thoroughfares)     Act, 
1840),  s.  20 362 

4  &  5  Vict.   c.  38  {School  Sites  Act,  1841), 

s.  2. 

Attokney-Generai.  f.  Shadwell  196 

5  Vict.  c.  xlix. 

ss.  250,  270. 

UixoN  V.  Blackvool  and  Fleet- 
wood Tkamroad  Co.    .        .        .515 

5  &  6  Vict.  c.  35  (Income  Tax  Act,  1842). 

Steven.s  v.  Hudson's  Bay  Co.       .  284 


s.  55. 

Attorney-Geneiial  v.  Tim. 


.   -IS!. 


ss.  61  (No.  VI.  Sclied.  A.),  88  (Sclieil. 
C.,r.  3),  105  (Sched.  D.). 
R.   r.  Special  Commi.s.'^ionek.s  of 
Into.me  Tax  :  Ex  parte  University 
College  of  North  Wales    .  283,  284 

s.  100. 
Smith  v.  Lion  Brewery  Co.         .  286 
Stevens  (Surveyor  of  Taxes)  v. 
Durban Roodeioort Gold  Mining 
Co 284 

s.  100  (Sched.  D). 
Stevens  (Surveyor  of  Taxes)  v. 
Burran  Roodepoort  Gold  Mining 
Co 284 

s.  146,  Sclied.  E,  r.  1. 
Blakiston  v.  Cooper    .        .        .  283 

6   &  7   Vict.    c.    18    [Parliamentary    Voters 
Registration  Act,  1843),  ss.  41.  65. 
Storey  v.  Town  Clerk  of  Ber- 
MONDSEY 20:i 

6  &  7  Vict.  c.  73  [Solicitors  Act,  1843),  s.  32. 
In  re  Two  Solicitors  and  an  Un- 
qualified Person  ;  Ex  parte  The 
IncoI'.porated  Law  Society         .  593 

s.  37. 

In  re  Brockman     ....  589 
Game  and  Kilner  v.  Li.nley   590,  591 
LoM AS  I'.  Joseph    .        .         .591,  592 
In  re  Wilde,   sub   nom.   In  re  A 
Solicitor 588 

s.  41. 

In  re  G.  (A  Sclicitok)  .         .         .  591 
In  re  Massey  ....  588 

In  re  Tweedie  (Soluutors)  .        .  591 

6  &  7  Vict.  ('.  86  [London  Hackney  Carriages 

Act,  1843),  s.  29. 

Willinoale  v.  Norris  .        .         .  414 

7  &  8  Vict.  c.  96  (Execution  Act,  1844),  -s.  61. 

WooDHAM  Smith  r.  Edward,  Has- 
LAM  &.  Co.  Garnishees  .        .  483,  484 


k  8  Vict.  c.  101  [Poor  Laio  Amendment  Act, 

1844),  s.  3.5. 

R.  V.  Local  Gcivernment  Board 

Ex  parte  W A.ni{.ES  .  .  .  .343 
s.  62. 

Mapey  v.  Baker  ....  336 
s.  64. 

Local    Government     Board     r. 

South  Stoneham  Union       .         .  464 

&  9  \'ict.  c.  16  [Comixtnies  Clauses  Act, 
1845),  ,s.  10. 

Davies  v.  Gas  Light  and  Coke 
Co 79 

s.  120. 

In  re  Accrington  CoRPfiRATioN 
Steam  Tramways         .        .        85,  86 

k  9  Vict.  c.  18  [Land  Clauses  Consolidation 
Act,  1845).  s.  68. 

PiGGOTT  V.  Middlesex  County 
CouNCii 328,  329 

s.  69. 

Ex  parte  Great  Western  Ry. 
Co.  ;  In  re  Great  Wesiern  Rail- 
way (New  Railways)  Act,  1905  .     94 

s.  76,  80. 

In  re  Jacobs  ;  Baldwin  v. 
Pescott  .        .        .93 

s.  79. 

hire  Harris  ;  Hansler  v.  Harris   93, 

94 

s.  80. 
In  re  Lynn  and  Fakenham  Rail- 
way (P:xtension)  Act,  1880  .        92,  93 
/»i  7-e  Wood  Green  Gospel  Hall 
Charity  ;     Ex  ^^aric    Middlesex 
County  Council  ...       57,  93 

s.  82. 
In    re    Elementary    Education 
Acts,  1870   and   1873  ;    Ex  parte 
Baxter 92 

ss.  95,  96,  97. 

/;;  re  Duke  of  Northumberland 
and  May'or,  etc.,  of  Tynemoutii  .    91 

s.  127. 

In  re  Lancashii;e  and  Vorkship.e 
Ry.  Co.  and  Earl  of  Derby's 
Contract       ....       94,  95 

;  &  9  Vict.  c.  20  [Railway  Chmscs  Consol illa- 
tion Act,  1845),  ss.  50,  51. 
Rhondda  Urran  District  Coun- 
cil V.  Taff  Vale  Ry.  Co.       .   257,  258 

s.  68. 

Taff  Vale  Ry.  Co.  v.  Canning     .  498 

s.  71. 

South  Eastern  Rv.  Co.  c  Asso- 
ciated Portland  Cement  Manu- 
facturers       498 

s.s.  77,  79. 

Great  Western  Ry.  Co.  v.  Car- 
PELLA  United  China  Clay  Co.. 
Li) 420 
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CHRONOLOGICAL   LIST   OF    STATUTES   REFEEEED   TO. 


8  &  9  Vict.  c.  33  {Railways  Clauses  Consolida- 
tion {Scotlaiid)  Act,  1845),  s.  39. 
Caledonian  Ry.  Co.  v.  Glasgow 

Corporation 257 

ss.  70,  71. 
North  British  Ry.  Go.  v.  Budhill 
Coal  and  .Sandstone  Co.     .        .  420 

8  &  9  Vict.  c.  106  {Real  ProiKrty  Act,  1845), 
s.  5. 

Dyson  v.  Forster  .        .        .418,  419 
Dyson  v.  Seed,   Quinn,   Morgan 
AND  Others  ....  418,  419 

8  &  9  Vict.  c.  109  {Gaming  Act,  1845),  s.  18. 

M 'Cohen  &  Co.  v.  Ulph  &  Co.        .  238 

8  &  9  Vict.  c.  117  {Poor  Removal  Act,  1845), 
s.  2. 

Local  Government  Board  for 
Ireland  v.  Blackburn  Union      .  469 

8  &  9  Vict.  c.  118  (^Commons  Inclosure  Act, 

1845),  s.  68. 

Reynolds  v.  Barnes      .        .  252,  253 

9  &  10  Vict.  c.  66  {Poor  Removal  Act,  1846), 

s.  1. 

Bethnal  Green   Union  v.  West 

Ham  Union 466 

Hampstead  Guardians  v.  West 
Ham  Union 468 

9  &  10  Vict.  c.  cccxciii.  {Taff  Vale  Railway 

Act,  1846),  ss.  1,  3. 
Rhondda  Urban  District  Coun- 
cil V.  Taff  Vale  Ry.  Co.       .  257,  258 

10  Vict.  c.  16  (^Commissioners  Clauses  Act, 

1847). 

R.  (McCowen)  v.  Kelleher         .  347 

10  &  11   Vict.  c.    17    {JVaterwo7-ks    Clauses 
Act,  1847),  ss.  1,  28-30,  35. 
Marriott  v.  East  Grinstead  Gas 
AND  Water  Co.  .  .        .644 

10  &  11  Vict.  0.  27  {Harbours,  Docks,  and 
Piers  Clauses  Act,  1847),  ss.  25,  33, 
47. 

Liverpool  and  North  Wales 
Steamship  Co.,  Ld.  v.  Massey 
Trading  Co.,  Ld.  .        .        .  584 

10  &  11  Vict.  c.  89  {Toivn  Police  Clauses  Act, 

1847.  s.  45. 

K.  I'.  Fletcher       .        .        .  603,  604 

11  &    12  Vict.   c.  31    {Poor  Law  Procedure 

Act,  1848),  s.  9. 

R.  V.  Norfolk  Justices  ;   Exj)arlc 

Wayland  Union    .        .        .  468,  469 


11  &  12  Vict.   c.  Ill   {Poor  Removal  Act, 

1846),  s.  1. 

Hampstead  Guardians  v.  West 

Ham  Union 468 

12  &  13  Vict.  c.   14  {Distress  for  Rates  Act, 

1849),  s.  1. 

R.   V.    Baker    and    Others,    Ek 

parte  Guildford  Overseers  .        .  521 


12  &  13  Vict.  c.  26  (Leases  Act,  1849). 
King  v.  Bird 


431 


12  &  13  Vict.  0.   45  (Quarter  Sessions  Act, 
1849),  s.  5. 

R.  V.  Nottinghamshire  Justices, 
Ex  parte  Vivs'EY     ....  360 

12  &  13  Vict.  c.  92  (Cruelty  to  Animals  Act, 

1849). 

R.  V.  Rawson,  sub  nom.  R.  v.  Traf- 
ford  Rawson,  &c.,  sub  nom.  R.  v. 
Trafford  Lawson  and  Others   .   13, 

358 
s.  2. 
Hughes  v.  Mooney       .        .        ,13 
J0HN.SON  r.  Needham    .        .      13.  357 

13  &  14  Vict.  c.  7  (London  Hackney  Carriages 

Act,  1850),  ss.  4,  8. 

Willingale  v.  Norris  .        .        .414 

13  &  14  Vict.  c.  29  {Jtidgmcnt  Mortgage  {Ire- 

land) Act,  1850),  s.  6. 

Lii  re  Cleland's  E.state        .         .  316 

14  &  15  Vict.  c.  100  {Criminal  Procedure  Act, 

1851),  ss.  12,  24. 

R.  V.  Garland  and  Another        .  134 


s.  29. 

R.   r.   COSTELLO  AND   BiSHOP   . 


130 


11  &  12  Vict.  c.  ^^  {Summani  Jurisdiction 
Act,  1848),  ss.  1,2. 
R.  V.   Anwyls  and  Other  (Jus- 
tices ;  Ex  parte  Cookson       .        .  359 

s.  10. 

Johnson  v.  Needham  .     13,  357 

s.  13. 

R.  V.  Thomi'son    .  .         .     354 
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15  &  16  Vict.  c.  24  (Wills  Amendment  Act, 
1852),  s.  1. 

In  the  Goods  of  Robert   Arthur 
UsBORNE  (Deceased)     .        ,        .  650 

15  &  16  Vict.  c.   55  (Trustee  Extension   Act, 
1852),  a.  3. 
In  re  Dehaynin  (Infants)       .        .  634 

15  &  16  Vict.  c.  56  {Pharmacy  Act,   1852), 

s.  12. 

Pharmaceutical      Society      of 

Great  Britain  v.  Mercer         .  406 

16  &  17  Vict.  c.  33  (London  Hackney  Carriage 

Act,  1853),  ss.  19,  21. 

Willingale  v.  Norris  .        .        .  414 


16  &  17  Vict.  c.  34  (Income  Tax  Act,  1853), 
s.  2,  Sclied.  A. 
Turner  v.  Carlton       .        .        .287 

s.  2,  Sched.  D. 
Stevens  (Surveyor  of  Taxes)  v. 
Durban  Roodepoort  Gold  Mixing 
Co 284 


CHRONOLOGICAL   LIST   OF   STATUTES   REFERRED   TO. 


16  &  17  Vict.  c.  51   {Sitccession  Duty  Acf, 
1853),  s.  2. 
Attouney-Genkkal  v.  Eyrks  and 

Others 159 

s.  15. 

Eakl  of  Bcchan  V,  Loiui 
Advocate 159 

16  k  17  Vict.  c.  97  {Lunatic  Asylums  Ad, 

1853),  s.  104. 

In  re  J 352,  353 

16  &  17    Vict.  c.    119  [Bdtinrj  Ad,   1853), 

ss.  1,  3. 

Buxton  and  Anotiieii  v.  Scott  .  240 
ss.  1,  3,  7. 

Agnew  v.  Morley         .         .        .  241 

16  &  17  Vict.  c.  137  {GhariiahU  Trusts  Ad, 

1853),  s.  62. 

In  re  Wesleyan  Methodist 
Chapel  IN  South  Street,  Wands- 
worth   56,  57 

17  &  18  Vict.   c.   31   (^Railway  and  Canal 

Traffic  Ad,  1854),  s.  7. 

RiOGALL  AND  SONS  I'.  GREAT  CEN- 
TRAL Ry.  Co 509,  572 

17  &  18  Vict.  c.  38  (Gaming  Houses  Ad, 
1854),  s.  4. 
Roberts  v.  Harrison   .        .        .  239 

17  &  18  Vict.  c.  104  [Merclmnt  Shijfping  Ad, 
1854),  s.  2. 
Chislett  v.  Macbeth    .        .        •  399 

17  &  18  Vict.  c.  113  {Real  Estate  Charges  Act, 

1854),  s.  1. 

In  re  Birch  ;  Hunt  v.  Thorn       .  666 

18  &  19  Vict.  c.  120  {Metropolis  Management 

Ad,  1855),  ss.  73,  74,  76. 
London    v.     Westminster    Cor- 
poration       ....   412,  413 

.ss.  76,  202. 

Kershaw  r.  Brooks  .    413,  414 

s.  135. 
Price's  Patent  Candle  Co.,  Ld. 
V.  London  County  Council        .  413 

18  &  19  Vict.  c.  124  {Charitable  Trusts  Ad, 

1855),  s.  62. 

In  re  Wesleyan  Methodist 
Chapel  in  South  Street,^ 
Wandsworth         ...       56,  57 

19  &  20  Vict.  c.   104   {New  Parishes  Act, 

1856),  s.  9. 

Bailey      r.      Edmundsun      and 

Others 193 

20  &  21  Vict.  c.  43  (Summary  Jurisdiction 

Act,  1857).  .s.  2. 

Star  Tea  Co.  v.  Neale       .    360,  361 

Clarke  v.  McGuire     .        .         -361 

20  &  21  Vict.  c.  77  iProbalc  Act,  1857),  s.  74 
In  the  Goods  of  Ellen  Saker, 
Deceased 213 


col. 


20  &  21  Vict.  c.  81  (Burial  Ad,  1857),  s.  4. 
Westminster     Corpor-viion     r. 
Rector,    etc.    of  St.  George's, 
Hanover  Square         .        .        .52 

20    &   21    Vict.  c.    85  (Matrimonial  Causes 
Act,  1857),  s.  16. 
Harriman  v.  Haruiman       .        .  272 


s.  26. 

Cuenod  v.  Leslie  . 


269 


s.  81. 

In  the  Estate  of  Harpki: 


.  212 
[      23 


ss.  28,  36. 

Sackvili>e-West  v.  Attorney- 
General  (Lord  Sackville  and 
Others  cited)        ....  481 

s.  31. 
Craven  v.  Craven  and  Robinson  273 
Mulley  r.  Mulley  and  Shaw     .  273 
Wain  r.  Wain  and  Eves  (King's 
Proctor  showing  cause)      .        .  273 

s.  42. 
Holmes  v.  Holmes  and  Bawls     .  276 
Roberts  v.  Roberts      .        .        .  276 

20  &  21  Vict.  c.  clvii.  {London  Procedure  Ad, 
1857),  s.  8. 
Milch  v.  Frankau  &  Co.,  Ld.       .  115, 

608 

21  &  22  Vict.  c.  90  {Medical  Ad,  1858),  ss.  40, 
42. 
Clarke  r.  McGuire       .        .  404,  405 

21  &  22  Vict.  c.  93  (Legitimacy  Declaration 
Ad,  1858),  s.  4. 

Sackville-West  v.  Attorney- 
General  (Lord  Sackville  and 
Others  cited)       ....  481 

21  &  22  Vict.  c.  104  {Metropolis  Manage- 
ment Amendment  Act,  1858),  ss.  1, 
2,  24. 

Price's  Paten r  Candle  Co.,  Ld. 
V.  London  County  Council         .  413 

22  &  23  Vict.  c.  61  {Matrimonial  Causes  Act, 
1859). 

.Ioseph  (otherwise  King)  v. 
Joseph 269 

s.  5. 

Vivian  (Lord)  v.  Vivian  (Lady-) 
AND  Curphey       ....  279 

24  &  25  Vict.  c.  10  {Admiralty  Court  Act, 
1861),  s.  5. 

TooNG,  Tai  &  Co.  v.  Buchheistek 
&Co 561 

24  &  25  Vict.  c.  45  {General  Pier  and  Har- 
bour Ad,  1861),  ss.  3,  15,  16. 
Liverpool    and    North    Wales 
Steamship   Co.,    Ld.    v.    Mer.sey 
Trading  Co.,  Ld.  .        .        .584 

24    &    25    Vict.    c.    76    (Poor  Removal    Act 
(No.  2),  1861),  s.  2. 
Local  Government    Board    for 
Ireland  v.   Blackburn  Union    .  469 


CHRONOLOGICAL   LIST   OF   STATUTES   REFERRED   TO. 


24  &  25  Vict.   c.  96  {Larceny  Act,  1861), 
s.  91. 
K.  V.  Garland  and  Another      .  134 

24  &  25  Vict.  c.  97  {Malicious  Damage  Act, 
1861).  s.  52. 

Croydon  Rural  District  Council 
V.  Cowley  and  Another      .        .  135 

24  &  25   Vict.  c.  100  {Offences  Against  the 

Person  Act,  1861),  s.  38. 

R.  r.  Maxwell  and  Clanchy 

128,  129 
s.  60. 
R.  V.  Kersey 129 

25  &  26  Vict.  c.  20    (^Habeas   Corpus   Act, 

1862),  s.  1. 

R.  V.  Earl  of  Crewe    .         .         .  15:3 

25  &  26  Vict.  c.  69  {Harbours  Transfer  Act, 
1862),  s.  16. 
Burton  v.  Hudson        .        .    642,  643 

25  &  26  Vict.  c.  89  {Companies  Act,   1862), 
s.  17. 

In  re  National  Motor  Rail 
Coach,  Ld.,  Clinton's  Claim      .     69 

s.  47. 
Premier  Industrial  Bank,  Ld. 
V.  J.  and  W.  Ckabtree,  Ld.  .         .     45 

s.  50. 

Liquidator  of  AV.  and  A. 
M'Arthur,  Ld.  v.  Gulf  Line, 
Ld 67,  68 

s.  82. 
In  re  Dunderland  Iron  Ore  Co., 
Ld 87,  88 

ss.  115,  161,  162. 
Inre  British  Building  Stone  Co.. 
Ld 79,  80 

s.  138. 
Crawford  i'.  M'Culloch       .        .    89 

s.  199. 
New    York     and    Continental 
Line 84 

Table  A,  art.  55. 

Marshall's  Valve  Gear  Co.,  Ld. 
V.  Manning,  Wardle  &  Co.,  Ld.    74,  75 

25  &  26  Vict.  c.  102  {Metropolis  Management 
Anieudme7it  Act,  1862),  s.  75. 
London  County  Council  v. 
Metroi'oliian  Ry.  Co.  and 
Others,  sub  nom.  Fleming  v. 
London  County  Council    .    409,  410 

25  &  26  Vict.  c.  103  (^Unimi  Assessment  Com- 
mittee Act,  1862),  s.  24. 
Rhoxdda  Valley  Breweries  Co. 
Ld.  v.  Pontypridd  Union  Assess- 
ment Committee  .        .        .  518,  519 

25  &  26  Vict.  c.  114  {Poaching  Prevention 
Act,  1862),  s.  2. 

SrowE  V.  Bensteai)  and  Another  237 
Stowe  v.  Marjoram      .        .        .  237 


26   &   27   Vict.   c.    89  {Poor  Removal  Act, 
1863),  s.  7. 

Local  Government  Board  for 
Ireland  v.  Blackburn  Union      .  469 

26  &  27  Vict.  c.  92  {Railivays  Clauses  Act, 
1863),  s.  31. 

Riggall  and  Sons  v.  Great 
Central  Ry.  Co.  .        .    509,  572 

26  &  27  Vict.  c.  93  (IVaterworks  Clauses  Act, 
1863),  s.  19. 

Kyffin  v.  Metropolitan  Water 
Board 416,  417 

26  &  27  Vict.  c.  112  (Telegraph  Act,  1863), 

ss.  6,  9,  12. 

In  re  Postmaster-General  and 
Watford  Urban  District  Council  606 
s.  12. 
In  re   Postmaster-General   and 
Woolwich  Borough  Council      .  606 

27  &  28  Vict.  c.  39  ( Union  Assessment  Com- 

mittee Amendment  Act,  1864),  s.  1. 
Denary  Overseers  and  Others 
V.    Denaby    and    Cadeby    Main 

Collieries,  Ld 519 

Hudson  v.  Rhodes        .        .        .  521 
Rhondda  Valley  Breweries  Co., 
Ld.  v.  Pontypridd  Union  Assess- 
ment Committee    .        .        .   518,  519 

27  k  28  Vict.  c.   47    (Penal  Servitude  Act, 
1864),  s.  9. 
R.  v.  Smith  ;  R.  v.  Wilson  .         .  144 

27  &  28  Vict.  c.   clxxviii.  (London  and  St. 

Catherine  Docks  Act,  1864),  ss.  132, 
133,  136. 

London  and  India  Docks  Co.  v. 
Thames  Steam  Tug  and  Lighter- 
age Co.  ;  The  Same  v.  McDougall 
and  Bonthron,  Ld.  ;  The  Same 
V.  Page,  Son  and  East,  Ld.     583,  584 

28  &  29  Vict,  c.  iii.  (  Whitechapel  and  Hol- 

born  Improvement  Act,  1865),  s.  16. 
Mayor,  etc.,  of  Stepney  v. 
Gingell,  Son  and  Foskett,   Ld. 

362,  363 

28  &  29  Vict.  c.  cccxi.  {Oldham  Borough  Im- 

provement Act),  s.  227. 

R.  ('.  Oldham  Licensing  Justices  ; 

A'.f^rarte  Mellor    ....  355 

29  &  30  Vict.   c.  ccxxii.  {Brculford.  Corpora- 

tion   Act,    1860),    ss.    41,    44,    ami 

Sched.  B. 

Johnson  v.  Atkinson  .        .        .  363 

30  &  31  Vict.  c.  3  {British  North  America  Act, 

1867),  s.  92,  101. 

Crown  Grain  Co.,  Ld.,  and  the 
Attorney-General  for  the  Pro- 
vince OF  Manitoba  v.  Day  and 
the  Attorney-General  for  the 
Dominion  of  Canada  .  .  .168 
s.  92  (2). 
Woodruff  and  Others  i'.  At- 
torney-General for  Ontario     .  171 


[     24     ] 


CHRONOLOGICAL   LIST   OF    STATUTES   REFERRED   TO. 


COL. 

30  &  31  Vict.  c.  5  {Bog  Licences  Act,  1867), 
s.  4. 
AlTORNEY-GENEKALr.  Clauk     528,  r»'29 

30  k  31   Vict.  c.  102  {Representation  of  the 
People  Act,  1867),  s.  3. 
Pitts  v.  Michelmore     .        .        .  20*2 
s.  7. 
NoKEs  r.  Strong   .        .        .        .518 
White  and  Hales  v.  Lslington 
Borough  CorNCiL .        .        .        .  517 

30  &  31  Vict.  e.  106  (Poor  Law  Amendment 

Act,  1867),  s.  2. 

Local    Government     Board    v. 

South  Ston'eham  Union        .  364,  365 

31  &  32  A'ict.  c.    48  {Representation  of  the 

People  {Scotland)  Aot,  1868),  s.  3. 
Milne  v.  Brunton         .        .        .  202 
s.  27. 
Nairn  v.   University  Court  of 
University  of  St.  Andrews  and 
Others 203 

31  &  32  Vict.  c.  54  {Judgments  Extension  Act, 
1868),  s.  4. 
In  re  Cleland's  Estate        .        .  316 

31  k  32  Vict.    c.  58  {Parlianientary  Electors 

Registration  Act,  1868),  s.  30. 

Pitts  v,  Michelmore  .        .        .  202 

32  &  33  Vict.  c.  41  (Poor  Rate  Assessment 

and  Collection  Act,  1869),  ss.  3, 
4,  6. 

White  and  Hales  v.  Islington 
Borough  Council         .        .        .517 

32   &  33   A^ict.  c.  46  {Hinde  Palmer's  Act, 
1869). 
In  re  Jennes  ;  Oetzes  v.  Jennes  .  219 

32  &  33  Vict.  c.  62  {Debtors  Act,  1869),  s.  5. 
In  ra  Drummond  ;  Ex  imrte  Asii- 

MORE 40 

Woodham  -  Smith    v.    Edwards, 
Haslam  &  Co.,  Garnishees    483,  484 
In  re  Hallman  ;  Ex  parte  Ellis 
AND  Collier         .        .        .        .39 
s.  13  (1). 

R.  V.   MUIRHEAD     .  .  .  .132 

32  &  33  Vict.  c.  67  {Valuation  (Metropolis) 
Act,  1869),  s.  47. 

R.  V.  South WARK  Borough  As- 
SESS.MENT  Committee  ;  Ex  parte 
South  -  Eastern  and  Chatham 
Ry.  Co.'s  Committee     .        .        .516 

s.  47  (1),  (2),  (8). 
R.  V.   Hammersmith   Assessment 
CoMMiiTEE  ;  Ex  parte  Shepherd's 
Bush  Improvements,  Ld.     ,        .  518 

32    &    33   Vict.    c.    68  {Evidence    (Further 
Amendment)  Act,  1869),  s.  3. 
Hall  v.  Hall    (King's   Proctor 
showing  cause)    ....  275 

32  &  33  Vict.  c.  71  {Bankruptcy  Act,  1869). 
Ill  re  Barton  ;  Tumlins  v.  Lati- 
mer          31 


COL. 

32  &  33  Vict.  c.  73  {Telegraph  Act,  1869),  s.  5. 

Postmaster  -  General     v.      Na- 
tional Telephone  Co.,  Ld.   .  605,  606 

33  &  34  Vict.  c.  28  (Attorneys  ami  Solicitors 

Act,  1870),  ss.  3,  17. 

In   re  Wilde,  sub  nom.  In  re  A 

Solicitor 538 


ss.  4,  5. 

GUNDRY  a'.  SaINSBURY 


387 


33  &  34   Viot.  c.   61   (Life  Assurance  Com- 
panies Act,  1870),  s.  3. 
In  re  Popular  Life  Assurance 
Co 302 

33  k  34  Vict.  c.  75  {Education  Act,   1870), 
ss.  14,  15,  18,  19,  30. 
Ching  v.  Surrey  County  Council  194 


s.  74  (2). 
Strong  v.  Trkise. 


197 


33  &  34  Vict.  c.  78  {Tramways  Act,    1870), 

s.  28. 

Acton  Di.strkt  Council  r.  Lon- 
don Uniteu  Tramways        .        .  626 

ss.  28,  33. 
R.  V.  Garreit  and  Hammersmith 
Borough  Council;  Ex  parte  Lon- 
don United  Tramways,  Ld.  626,  627 

s.  32. 
In  re  Bri.stol  Gas  Co.  and  Bristol 
Tramways    and    Carriage   Co., 
Ld 625,  626 

34  k  35  Vict.   c.   31   {Trade    Union  Ads, 

1871),  s.  4. 

Russell  I'.  Amalgamated  Society 
OF  Carpenters  and  Others  .  615 
GozNEY  V.  Bristol,  West  of 
England  and  South  Wales 
Operatives  Trade  and  Provi- 
dent Society  .  .  .  616, 617 
CopEv.  Crossingha.\i    .        .        .617 

s.  13. 
OsBORNEr.  Amalgamated  Society 
of  Railway  Servants  .  615,  616 

s.  14,  Sched.  L  (6^ 
NoREY  V.  Keep 

34  &  35  Vict.  c.  56  (Dogs  Act,  1871),  s.  2. 

LOCKETT  r.   WlTHEY 


616 


14 


34   k   35  Vict.   c.   87   (^Sunday  Observation 
Prosecution  Act,    1871),   ss.    1,    2, 
Sche.i. 
R.  V.  Halkett        .         .        .   608,  609 

34  k  35  Vict.  c.   112  {Prevention  of  Crimes 
Act,  1871),  s.  7. 
R.  T.  Miles   .        .        •        .    139.  140 


s.  18. 
R.  V.  Drabble 

s.  19. 
R.  V.  Harding 
R.  V.  Rowland 


.  127 

134, 135 
.  135 
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34  &  35  Vict.  c.  113  ^Metropolis   Water  Act, 
1871),  s,  17. 

Kyffin  r.  Metkopolitan  Watek 
BoAHD 416,  417 


35  k  36  Vict. 
1872) 
R.  V.  Plowden 


15   {Parks  Regulation  Act, 


603 


35  &  36  Vict.  c.  65  (^Bastardy  Laws  Amend- 
ment Act,  1872),  s.  4. 
In    re    Harrington  ;  Wilder  v. 

Turner 43,  217 

Griffiths  v.  Griffiths         .  281,  282 
R.  V.  Richardson    and    Others 
(Justices)  ;  Ex  parte  Sherry         .  355 

35  &  36  Vict.  c.  94  {Licensing  Act,  1872),  s.  3. 
Stansfield  &  Co.  V.  Andrews 


s.  8. 
Pennington  v.  Pinnock 

s.  13. 
Lawson  i\  Edmondson  . 
Thompson  v.  McKenzie 

s.  17. 
Jayes  v.  Harris  . 

s.  17  (1). 
Keep  r.  Stevens  . 

s.  49. 
Davies  v.  Harrison     . 


311 

.  312 

.  313 
.   313 

.   240 

239,  312 

.   312 


37 


38 


38 


38 


35  &  36  Vict.  c.  cxvi.  {Lancashire  and  York- 

shire Railway  {New  Works  and 
Additional  Powers)  Act,  1872),  s.  32. 
In  re  Lancashire  and  Yorkshire 
Ry.  Co.  and  Earl  of  Derby's 
Contract      .        .        .        ,       94,  95 

36  k  37  Vict.  c.  48  {Regulation  of  Railways 

Act,  1873),  s.  8. 

Great  Western  Ry.  Co.  v.  Barry 

Ry.  Co 512,  513 

Alexandra  (Newport  and  South 
Wales)  Docks  and  Ry.  Co.  v. 
Taff  Vale  Ry.  Co.      .        .        .513 

36  &  37  Vict.  c.  66  {Judicature  Act,  1873), 

ss.  ]6,  23. 

In  re  Hailstone  ;   Hopkinson  v. 

Carter 216 

s.  49. 
Rotch  v.  Crosbie  ....  486 

37  Vict.  c.  15  {Betting  Act,  1874),  s.  3. 

Agnew  v.  Morley  .        .        .  241 

37  &  38  Vict.  c.  49   {Licensing  Act,  1874), 
s.  3. 

Davies  v.  Harrison      .        .        .  312 
s.  11. 

Parker  v.  Harris         .        .  311,  312 

37  &  38  Vict.  c.  57  (^Real  Property  Limitation 
Act,  1874),  s.  1. 

Williams  v.  Thomas      .        .  185,  186 
s.  8. 
/?trf  Balls;  Trewby  r.  Balls       665, 

666 


&  38  Vict.  c.  62  {Infants'  Relief  Ad,  1874), 
s.  1. 
Levene  v.  Brougham     .        .        .291 

Vict.  c.  23  {Customs  and  Inland  Revenue 
Act,  1S75),  s.  9. 
Roberts  v.  Twining       .        .315,  528 

&  39  Vict.  c.  24  {Falsifcativn  of  Accounts 
Act,  1875),  s.  1. 
R.  V.  Solomons      ....  131 

&  39  A''ict.c.  55  {Puhlic  Health  Act,  1875), 
ss.  4,  13.  16,  150,  157. 
Turner  v.  Handswokth   Urban 
District  Council         .        .         .  555 

ss.  4,  41. 
Wood    Green     Urban    District 
Council  v.  Joseph        .        .    555,  556 

ss.  4,  144,  149,  308. 
Arnott  v.  Whitby   Urban   Dis- 
trict Council      ....  293 

ss.  4,  157. 

Attorney-General  v.  Gibb    260,  261 

s.  17. 
Attorney-General   v.    Birming- 
ham, Tame,  and  Rea  Drainage 
Board 640 

ss,  21,  22. 
Ea.st     Barnet    Valley     Urban 
District  Council  v.  Stallakd  .  557 

ss.  36,  306. 

Sutcliffe  v.  Sowerby  Bridge 
Urban  District  Council    ,   494,  495 

s,  41, 

Hornsey  Corporation  v.  Ker- 
shaw      556 

ss,  42—44, 
Pegg  and   Jones,    Ld,  v.  Derby 
Corporation         ,        .        .        ,  495 

s.  150. 
Rochdale  Corpokation  v.  Leach 

557,  558 

ss.  150,  257,  317,  Sched.  10,  Form  G. 
Stourbridge  Urban  District 
Council  v.  Butler  and  Grove  ,  261 

ss.  157,  159, 
Hanrahan  v.  Leigh  Urban  Dis- 
trict Council      ,        .        ,    348,  349 

s.  159. 

Lee  v.  Barton     ....  349 

ss.  174,  193. 
Mansbridgk     and    Another    v. 
Barnet  Urban  District  Council  346 

s.  211  (1)  (b). 
Thornton  Urban  District  Coun- 
cil V.  Blackpool  and  Fleetwood 
Tramroad     ....    499,  516 

ss.  229,  231. 

Plympton  St.  Mary  Rural 
District  Council  v.  Keynolds 
and  Another        ....  514 

ss.  233,  234. 

Attorney-General  v. Tottenham 
Urban  District  Council    .        .  344 
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38   &    39    Vict,   c.    55    (Public   Health    Ad, 
1875),  s.  267. 
West  Ham  Coupouation  v.  Thomas 

261,  262 
s.  295. 
R.  V.  Cheshire  Justices  ;  Ex  j>arle 
Vyneh 263 

s.  308. 
Ahnott  v.  Whitby   Urban   Dis- 
trict Council      ....  249 


38  &  39  Vict.  c.  63  (_Sale  of  Food 
Act,  1875). 
R.  (Barry)  v.  Mahony' 

%nd  Druys 

227 

s.  3. 
Cullen  v.  McNair 

.  228, 

229 

s,  6. 
Star  Tea  Co.  i-.  Neale 

228 

ss.  6,  8. 

BuNDY  V.  Lewis    . 

.    227, 

228 

s.  14. 
Howe  v.  Knowi.es 

227 

s.  17. 
French  v.  Card    . 

228 

s.  18. 

Foot  v.  Findlay    . 

232 

s.  25. 
Lewis  v.  Weatheritt  . 

.    229, 

230 

38  &  39  Vict.  e.   77  {Judicature  Act,   1875), 
s.  18. 

In  re  Haii.STONE  ;  HoPKlNSOX  r. 
Carter 216 

38  k  39  Vict.  c.   87  CZa^id   Transfer  Act, 
1875). 

In  re  Wesleyan  Methodist 
Chapel  in  South  Street,  Wands- 
worth    56,  57 

s.  84. 
WiLLE  V.  St.  John        .        .    523,  540 

38  &  39  Vict.  c.  88  {Conspiracy  and  Protec- 
tion of  Property  Act,  1%1  b)      .    617,618 

38   &  39  Vict.  c.  90  iEmployers  and   Work- 
men Act,  1875),  s.  3  (1). 
Keates  v.  Leavis  Merthyr  Con- 
solidated Collieries,  Ld.  .    401,  402 

s.  10. 
RusHBROOK    V.   Grimsby    Palace 
Theatre  Co 398 

s.  13. 
Chislett  v.  Macbeth  k  Co.  .    398,  399 

38  &  39  Vict.  c.  cxxv.  {Lancashire  and  York- 

shire Railway  Act,  1875),  s.  35. 
In  re  Lancashire  and  Yorkshire 
Ry'.    Co.    and   Earl  of    Derby's 
Contract      .        ,        .        .        94,  95 

39  k    40    Viet.    c.    22   (Trade    Union   Act 

Amendment  Act,  1876),  s.  10. 
RvssELL  V.  Amalgamated  Society 
of  Carpenters  and  Others        .  615 


39 


col. 
k    40    Vict.    c.    22    {Trade    Union    Act 
Amendment  Act,  1876),  s.  16. 
OsBoRNK  r.  Amalgamated  Society 
OF  Railway  Servants  .         .        .  615 
Gozney  v.  Hrlstol,  West  of  Eng- 
land AND  South  Wales  Opera- 
tives    Trade    and     Provident 
Society  ....    616,  617 


39 


39 


39 


39 


40 


41 


41 


41 


41 


k   40   Vict.  c.  36  (Customs  Consolidation 
Act,  1876),  s.  235. 
Attorney-General  v.  Clark  528,  529 

k  40  Vict.  c.   61  (Poor  Law  Amemlment 
Act,  1876),  s.  11. 

Local  Government  1'oard  c. 
South  Stoneham  Union      .   464.  465 

s.  19. 
Ashley  v.  Blaker         .        .        .466 

s.  34. 

Bethnal   Green  Union  r.  AVest 

Ham  Union 468 

Ha-mp.stead  Guardians  v.  West 
Ham  Union 468 

&  40    Vict.  c.  75  (Hirers  Pollution  Pre- 
vention Act,  1876),  s.  7. 
Jonas  Brook  and  Brothers,  Ld. 
V.     Meltham     Urban     District 
Council  ....   557,  639 

k  40  Vict.  c.   79  (Elementary  Education 
Act,  1876),  ss.  4,  11. 
London      County      Council     v. 
Hearn 196,  197 

ss.  5,  48. 
Strong  v.  Treise  .        .        .  197 

s.  12. 

Isle  of  Wight  County  Council 
V.  Holland 197 

&  41  Vict.  c.  26  ^Companies  Act,   1877), 
S.3. 

In  re  Louisiana  and  Southern 
States  Real  Estate  and  Mort- 
gage Co 78,  79 

Vict.  c.  15  (Customs  ami  Inland  Revenue 
Act,  1878),  s.  22. 
Johnson  v.  Wilson        .        .        .15 

Vict.  c.  X^-viii.  (Comvay  Bridge  Act,  1878), 
s.  16,  Sched. 

Conway  Bridge  Commissioners 
V.  Jones         ....  258,  259 

&  42    Vict.  c.    15   (Customs  and  Inland 
Revenue  Act,  1878),  s.  12. 
London     County'      Council      r. 
Edwards  (Surveyor  of  Taxes)  .  286 

k  42  Vict.  c.  19  (Matrimonial  Causes  Act. 
1878),  s.  2. 

HiGGINS    V.     HiGOINS    AND    MiNOR 

(King's  Proctor  showing  cause)  271 
Carter  v.  Cartek  (King's  Proc- 
tor intervening)         .  .  271 
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41  &  42  Vict.  c.  26  {Municipal  Registration 
Act,  1878),  ss.  22,  28  (9). 
CAKnvKiGHT  V.  Towx   Clerk  of 
Shrewsbury  ....  200 

s.  23. 
Major  v.  Town  Clerk  of  Shrews- 
bury       199 

s.  28  (10). 

Kent  v.  Fittall  (No.  2)        .  200,  201 
Kext  v.  Fittall  (No.  3)        .  201,  202 

41  k  42  Vict.  c.  31  (Bills  of  Sale  Act.  1878), 
s.  4. 

Great  Eastern  Ry.  Co.  v.  Lord's 
Trustee         .        .        .        .       46, 47 

s.  10  (3). 

KiNNERSLEY  V.  PAYNE     .  .  47,  48 

Smith  v.  Whiteman  and  Another    47 

41  &  42  Vict.  c.  33  [Denlists  Ad,  1878),  s.  3. 
Bellerby     v.     Heyworth     and 

Bowen 405 

Barnes  v.  Brown  .        .        .  405,  406 
Attorney-General  v.  George  C. 
Smiih,  Ld 406 

41  &  42  Vict.  c.  49  ( Weights  and  Measures 
Act,  1878),  s.  16. 

Attorney-General  r.  Clark  528,  529 
s.  25. 
Bellamy  v.  Great  Western  and 
Metropolitan  Dairies,  Ld.  .  646,  647 

41  &  42  Vict.  c.  76  {Telegraph  Act,  1878), 
s.  3. 

In  re  Postmaster-General  and 
Woolwich  Borough  Council      .  606 

ss.  3,  4,  5 
In  re  Postmaster-General  and 
Watford  Urban  District  Coun- 
cil   606 

41  &  42  Vict.  c.  77  {Highways  and  Locomo- 

tives {Amendment)  Act,  1878),  s.  23. 
Geirionydd      Rural      District 
Council  r.  Green  ....  254 
Kent  County  Council  v.  Kent 
Coal  Concessions,  Ld.         .  254,  255 

42  &  43  Vict.  c.  11  {Banlers'  Books  Evidence 

Ad,  1879),  s.  7,  10. 

R.   V.  Kinghorn   and  Another  ; 

Ex  parte  Dv-^^mo, .        .        .      28,181 

42  &  43  Vict.  c.  19   {Habitual    Drunkards 
Act,  1879),  s.  3. 
Eaton  v.  Best        ....  314 

42  &  43  Vict.  c.  30  {Sale  of  Food  and  Drugs 
Act  Amendment  Act,  187 Q'),  s.  3  . 
Tylek  v.  Dairy  Supply  Co.  •        .  229 

42  &  43  Vict.  c.  49  {Summaiij  Jurisdiction 
Act,  1879),  s.  4. 

HaWKE  U  E.  HULTON  &  Co.   .  Ill,  112, 

241 
s.  17. 
R.     V.    Beksby     and    Another, 
Justices,     etc.,     and    Dugdale, 
Recorder  of  Birmingham    .        .|357 

[ 


42  &  43  Vict.  c.  49  {Summary  Jurisdiction 
Act,  1879),  s.  54. 

R.  V.  Richardson  and    Others, 
Justices;  £"0;  ^;ar<e  Sherry  .  355 

42  &  43   Vict.  c.  ccxv.   {Derby  Improvement 

Act,  1879),  s.  67. 

Peog     and     Jones     v.      Derby 

Corporation        ....  495 

43  &  44  Vict.  c.  23  {Elementary  Education 

Act,  1880),  s.  4. 

Strong  v.  Treise  .         .        .197 


43  &  44  Vict.  c.  35  ( Wdd  Birds  Protection 
Ad,  1880),  s.  3. 
Mollis  v.  Young  .... 


18 


43  &  44  Vict.  c.  42  {Employers'  Liability  Act, 

1880). 

Black  v.  Fife  Coal  Co.       .        .  368 

•s.  8. 

Chislett  r.  Macbeth  &  Co.   .   398,  399 
RusHBROOK   V.    Grimsby   Palace 
Theatre,  etc 898 

44  k  45  Vict.  c.  41  {Conveyancing  and  Law 

of  Property  Ad,  1881),  s.  10. 

Turner  v.  Walsh        .        .        .  431 


ss.  10.  12,  14. 
Piggott  v. 
Council 


Middlesex    County 

.    328,329 


s.  14. 
Dendy  v.  Evans 

s.  18. 
King  v.  Bird 


326 
431 


s.  30. 
In  re  Crunden  and  Meux's  Con- 
tract      220 

s.  30  (1). 
In  re  Routledge's  Trusts  ;  Rout- 
ledge  i'.  Saul         .        .        .   631,  632 

s.  58, 

Dyson  v.  Forster          .  .    418,  419 

Dyson  r.  Seed,  Quinn,  Morgan 

AND  Others          .        .  .    418, 419 

44  &  45  Vict.  c.  44  {Solicitors   Bemuneration 
Act,  1881). 
In  re  G.  (a  Solicitor)  .        .        .  591 

s.  8  (1),  (4). 

In  re  T.  and  C.  (Solicitors)  .        .  591 

44  &  45  Vict.  c.  51  ( Wild  Birds  Protection 
Act,  1881),  s.  2. 
HoLLis  V.  Young  .        .        .        .18 

44  k  45  Vict.  c.  58  {Army  Ad,  1881),  s.  141. 

Jones  k  Co.  v.  Coventry    26,  27,  483, 

533,  534 

44  &  45  Vict.  c.  61  (Sunday  Closing  { Wales) 
Act,  1881). 
Pakker  v.  Harris         ,         .         •  312 
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45  &  46  Vict.  c.  38  OStUlcd  Land  Ad,  1882). 

In  re  Adaiii 552 


2. 

In      re      Vximoa  ; 

V.  Adlam 


Stainclifke 


ss.  6,  13,  53. 

In    re   De    Khodk.s  ;   Sanukks    v. 
HoB.soN  ....   553,  554 

s.  21  (2). 
In    re    Dukk     of    Manchesteus 
Settlement 526 

.ss.  21,  22. 

I7i   re  Norton   and  La.s  Ca.sas's 
Contract       ...*..  553 

ss.  58  (1)  (ix.)  63. 
In     re    Goodall's    Settlement  ; 
Fane  v.  Goodall  ....  553 

s.  63. 
In    re    Wagstaff's   Settled    Es- 
tates    ...         .         .        .         .  552 

45  &  46  Vict.  c.  43  {Bills  of  Scdr  Act  (1878) 

Amendment  Act.  1882),  ss.  7,  9. 

HAiiKlsoN  V.  Shallis  &  Co.  .  48,  49 
.«s.  8,  9. 

Smith  v.  Whiteman  and  Another  47 
s.  10. 

Kinxekslky  v.  Payne  .        .        .     48 

45  &  46  Vict.  c.  50  {Municipal  Corporaliun 

Act,  1882),  s.  87. 

R.  (O'Lehane)  v.  Town  Clerk  of 

Dublin 200 

s.  108. 

Canterbury      Corporation      v. 

Cooper 322,  340 

.ss.  108,  109. 

Mayor,  etc.,  of   Scarborough  v. 

Cooper 347,  348 

45  &  46  Vict.  c.  61  {Hills  of  Exchange  Act, 
1882),  ss.  26,  65. 

Landes  v.  Marcu.s        .        .         .28 
s.  62. 
In  re  Dickinson  ;   Dickinson    r. 
Lucas 243 

45    &    46    Vict.    c.    75    {Married    Women's 

Property  Act,  1882),  s.  1  (2). 

CuENOD  V.  Leslie  ....  269 
ss.  1  (1),  5. 

In  re  Harris  ;  Leacroft  v.  Harris  656 
ss.  1  (3),  (4),  4. 

In    re   Fieldavick  ;    Johnson    v. 

Adamson 268 

s.  1  (5). 

In  re  Simon 38 

s.  11. 

Griffiths  v.  Fleming  .  .  .  3n0 
8.  12. 

TiNKLEY  l\  TlNKLKV        .  .    27n 

s.  17. 

JOSKPH   (OTHEP.WISl':    KiNi;)   c. 

Joseph  .    .    ,    .    , 

Y.D. 


45  k  46  Vict.  c.  xc.  {East  and  West  India 
Dock  Companii's  Extension  Act, 
1882),  s.  25,  Sched.  \\\xi  I. 
London  and  Lndia  Docks  Co.  v. 
Thames  Steam  Tu(!  andLkjhter- 
a(!eC().  ;  The  Same  r.  McDouGALL 
AND  Bonthron,  Li).  ;  The  Same  v. 
Page,  Son  and  Kast,  Ld.      .   583,  584 

45    k   46    Vict.   c.    ciii.    {Local    Government 
Board's  Provisional  Orders   Confir- 
mation (No.  9)  Act,  1882). 
Dixon  v.  Blackpool  and  Fleet- 


wood Tramroad  C(t. 


)1; 


45  &  46  Vict.  c.  ccxiii.   {Pcckham  ami  East 

Dulwich  I'ramways  Act,  1882), 
ss.  4,  6,  7,  36. 

In  re  Peckham,  East  Dulwich 
and  Crystal  Palace  Tramways 
Bill 627 

46  &  47  Vict.    c.   47  {Small  Intestacies  Act, 

1883),  s.  7. 

Russell  v.  A.ma loam ated  Society 

OF  Carpenters  AND  Others  .  615 

46   &   47  Vict.  c.   51    {Corrupt   and  Illegal 
Practices    Prevention     Act,    1883), 
ss.  6  (3)  (a),  38  (5). 
Morris     r.     Town     Clerk      of 
Shrewsbury  .        ^.        .        .  199 

46  &  47  Vict.  c.   52  {Bankruptcy  Act,  1883), 
s.  4  (1). 

In  re  A  Debtor;  Ex  parte  The 
Petitioning  Creditor         .        .     30 

ss.  4(l)(g),  143. 
In  re  A  Debtor;  Ex   parte  The 
Debtop. 30,  31 

s.  6. 

In  re  A  Debtor  ;  Ex  parte  London 
AND  County  Discount  Co.  .        .     30 

s.  7  (3).  38. 

In  re  A  Debtor  ;  Ex  2}(irte  Hill 
Goldfield,  Ld.      .        .         .39,  40 

ss.  18,  19,  30. 
In  re  Sewell  ;  White  r.  Sewell.     39 

ss.  28(5;,  127. 

In  re  Spratley     ...         32,  33 

s.  38. 
In  re  Taylor  ;   Ex  parte  Norvell    40 

ss.  38,  44. 

Great    Eastern     Ky.      Co.      i'. 
Lord's  Trustee    .        .        .       46,  47 
s.  47  (1). 
Shrager  and  Another  r.  March 

41,  42 
s.  55  (6). 

In  re  HoLMES  ;  Ex  parte  Ashworth 

37,  321 

s.  74  (6). 

Board  of  Trade  v.  Employers 
Liability  Assurance  Corpora- 
tion, Ld.  .        .                 •        .41 

s.  103. 

WouDiiAM    Smith    v.    Haslam   i: 
Co.,  Garnishees    .         .         .    483,484 
24 


268 
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COL. 
46  &  47  Yict.  c.  52  {Bankruptcy  Act,  1883), 
s.  103  (5). 
In  re  Hallman  ;    Ex  parte  Ellis 

AND   COLLYER  .  .  .  .39 

8.  105 

In  re  A  Debtor      .        .         .32,  33 

s.  121. 
In  re  Weigh  ell     .        .        .        .33 

s.  152. 
In  re  Simon 38 

s.  160. 
In  re  Barton  ;  Tomlins  v.  Lati- 
mer         31 

Sched.  II. .  r.  25. 

In  re  Benoist  .         .         .         .36 

46  &  47  Vict.  c.  57  {Patents,  Designs  and 
Trade  Marks  Act,  1883),  s.  29  (6). 
Atkinson  v.  Britton    .        .        .   456 

46  &  47  Vict.  c.  ccxxvii.  (Feckham  and  East 

Dulwich     Tramways    (^Extensions') 
Act,  1883),  ss.  19,  22,  23. 
In  re  Peckham,  East  Dulwich, 
and  Crystal  Palace  Tramways 
Bill 627 

47  k  48  Vict.  c.  18  {Settled  Land  Act,  1884), 

s.  7. 

/?ireGooDALL's  Settlement  ;  Fane 

V.  GOODALL 553 

47  &  48  Vict.  c.  54  {Yorkshire  Registries  Act, 
1884),  s.  14. 
Jones  v.  Barker  .        ,        .    432,  433 

47  &  48  Vict.  c.  64  {Criminal  Lunatics  Act, 
1884),  s.  10. 
In  re  J 352,  353 

47  &  48  Vict.  c.  70  {Munici^ml  Elections  {Cor- 
rupt   and    Illegal    Practices)   Act, 
1884),  ss.   2,  3  (2),  23. 
Morris     r.     Town      Clerk     of 
Shrewsbury         ,        .        .        .199 

47  &  48  Vict.  c.  ecxlix.  (  West  Ghucestersliire 
Water  Act,  1884),  ss.  4,  6,  56. 
Attorney-General      v.       West 
Gloucestershire  Water  Co.     .  645 

47  &  48  Vict.  c.  clxxv.  {Malvern  Hills  Act, 

1884),  s.  25. 

Malvern  Hills  Conservators  v. 

Whitmore      ,         .         .        .       63,  64 

48  &   49   Vict.   c.    3   {Representation   of  the 

People  Act,  1884),  ss.  2,  7  (4). 

Milne  v.  I3runton      .         .        .     202 

48  &  49  Vict.  c.  69  {Criminal  Lav:  Amend- 
ment Act,  1885),  s.  5. 
R.  V.  Chit.son 121 

48  &  49  Viet.  c.    75  (Prevention  of  Crimes 
Amendment  Act,  1885),  s.  2. 
Betts  v.  Stevens  ....  601 
Pankhurst     and     Another     v. 
Jarvis 128 


48  &  49  Vict.  c.  cxcix.  {Peckham  and  East 

Dulwich  Tramways  Act,  1885),  ss.  5, 
24,  25. 

In  re  Peckham,  East  Dulwich 
AND  Crystal  Palace  Tramways 
Bill 627 

49  &  50  Viet,  c,  48  {Medical  Act.  1886),  s.  26. 

Bellerby    v.     Heyworth      and 

BowEN 405 

Barnes  v.  Brown  ,        .        .   405,  406 

50  &  51  Vict.  c.  8  {Coal  Mines  Regulation 

Act,  1887),  ss.  49,  50. 

David    v.     Britannic    Merthyr 

Coal  Co 399,  400 

50  k  51  Vict.  c.  28  (Merchandise  Marks  Act, 
1887),  ss.  2,  3. 

R.  v.  Joseph  Phillips  ;  R.  v. 
Philip  Phillips  ;  R.  v.  David 
Phillips         ....   623,  624 


ss.  2,  3,  18. 
R.  V.  Butcher 


623 


50  &  51  Vict.  c.  29  (^Margarine  Act,  1887), 
s.  3. 
Wilkinson  v.  Alton      .        .        .  232 

50  &  51  Vict,  c,   66  {Bankruptcy  {Discharge 
and  Closure)  Act,  1887),  s.  3  (1). 
In     re     Barton  ;      Tomlins     v. 
Latimer 31 

50  &  51  Vict,  c,  71  {Coroners  Act,  1887), 
s.  6  (1). 

R.  V.  Wood  ;  Ex  parte  Atcherley  110, 

111 

50  &  51  Vict.  c.  clxxxiii.  {Peckham  and  East 
Dtiltvich  Tramivays  Act,  1887), 
ss.  6,  13. 

In  re  Peckham,  East  Dulwich 
AND  Crystal  Palace  Tramways 
Bill 627 

50  &  51   Vict.   c.  cc.   ( West  Gloucestershire 

Water  Act,  1887). 

Attorney  -  General     v.     West 

Gloucestershire  Water  Co.      .  645 

51  &  52  Vict.   c.   8   (Ctistoms    and  Inland 

Revenue  Act,  1888),  s.  24  (3). 
Edinburgh  Life  Assurance  Co. 
V.  Lord 287 

51  &  52  Vict.  c.  21  {Law  of  Distress  Amend- 
ment Act,  1888),  s.  4. 
Boyd,  Ld.  v.  Bilham     .         .        .184 

51    &  52  Vict.   c.    25   {Railway  and  Canal 
Traffic  Act,  1888),  s.  7. 
Great     Wkstern     Ry.     Co.     v. 
Spillers  and  Bakers,  Ld.  .        .513 

s.  15. 
Great  Western  Ry.  Co.  v.  Barry 
Ry,  Co 512,  513 

s.  24  (11). 
Ex   parte    London     and    North 
Western  Ry.  Co.        ...    507 
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51  k  52  Vict.  c.  2f-  {1,'nilwai/  and  Canal 
Traffic  Ad,  1888),  s.  25(5). 
Hkuxneu  Mono  k  Co.,  Ld.  v. 
Cheshikk  Links  CoM.MnrKK  and 
London  and  North  Wkstekn 
Ky.  Co 507,  508 

s.  27. 
GuEiiNSEY  Mutual  Transport  Co., 
Ld.,  and  Anotheh  v.  London, 
Brighton  and  South  CoA.sr  Ry. 
Co.  AND  London  and  North 
Wesieiin  Ky.  Co.  .  .  .  506 
HoLWELL  Iron  Co.,  Ld.  v.  Mid- 
land Ry.  Co 506 

Lever  Hros.  v.  Midland  Ry.  Co.  507 

s.  27  (2). 

Castle  Steam  Trawlers,   Ld.   v. 
Great  Western  Ry.  Co.       .         .  506 
Joseph     Rank,     Ld.    v.     Great 
Eastern  Ry.         ....  505 

s.  33. 
J.  Watson  and  Sons,  Ld.  v.  Mid- 
land Ry.  Co 508 

51  &  52  Vict.  c.  41  (Local  Government  Act, 

1888),  ss.  3  (4),  (6),  64,  65,  68,  78, 

79,  86. 

R.  V.  Hunting  and  Ward  .  .  133 
s.  40  (8). 

Kershaw  v.  Brooks  .  .  413,  414 
s.  57. 

Middlesex    County    Coitncil    v. 

Kingsbury       Urban       Dlstrict 

Council 350 

s.  72. 
Canterbury      Corporation      v. 

Cooper 322,  340 

Mayor,  etc.,  of  Scarborough  v. 
Cooper 348 

51  &  52  Vict.  c.  iB  {Counti/ Courts  Act,  1888), 
s.  74. 

Porter    v.    London    and    Man- 
chester Insurance  Co.         ,        .  114 

s.  93. 
Porter    v.    London    and    Man- 
chester Insurance  Co.        .         .114 

ss.  98,  99. 
R.      V.      His      Honour     Judge 
Mulligan      ....  112,  113 

3.  105. 
In  re  A  Debtor,  Ex  parte  Petition- 
ing Creditor         .        .        .        .30 

s.  in. 

R.  V.  Snagge 114 


51    k    52    Vict.    c.    59  {Trnslcc  Ad,    1888), 
s.  1  (h). 

Ill  re  Fountain K  ;  In  re  Dowler  ; 
FouNTAiNE  r.  Amherst  (Lord)    .  632 
s.  1  (8)  (b). 

In  re  Fountaine  ;  In  re  Dowler  ; 
Fountaine  V.  Amherst  (Lord)      .   341 

51  &  52  Vict.  c.  62  [Banh-uptci/  Ad,  1888), 
s.  2  (1). 

lure  I'^ILBECK  ;  Ex  parte  Tru.stees 
of  the  Good  Lntent  Lodge, 
No.  978,  OF  the  Grand  United 
Order  of  Oddfellows        .        .     34 

51  k   52  Vict.  c.    cxliii.    [Lowlon    and    St. 

Kathcrinc's,    ami   East   and    JVest 
India  Docks  Act,  1888).  .s.  57. 
London  and  India  Docks  Co.   v. 
Thames  Steam  Tug  and  Lighter- 
age Co.  ;  The  Same  v.  McDougall 

AND    BoNTHIiON,    Ll).   ;    TlIK   SaME 

I'.  Page,  Son  and  Ea.st,  Ld.      583,  584 

52  &  53  Vict.   c.  14  {Town   Police  Clauses 

Ad,  1889),  s.  3. 

R.  y.  Fletcher      .        .        .  603,  604 

52  k  53  Vict.   c.   21  (IVeiffhts  and  Measures 
Act,  1889),  s.  21  (1). 
Kyle  v.  Dunsdon  .        .        .  645,  646 


s.  28  (1). 
Ward  v.  Franklin 

s.  29  (2). 
Paul  v.  Hargreaves 


646 
646 


S3.  113,  118. 
GoLDiNG  V.  Smith 

s.  139. 

Rickett  r.  Green. 
s.  147. 

Boyd,  Ld.  r.  Bilham 
s.  156. 

Newsum  V,  James  . 


.  113 
.  184 
.  184 
.    113 


52   k   53  Vict.  c.  42    {Revenue   Ad,   1889'), 
s.  28. 

Roberts  o.  Twining  and  Others  315, 

528 

52   &   53    Vict.    c.    45  {Factors  Ad,    1889), 
ss.  1,  2. 
Weiner  v.  Hai^ris         .        .        .  8,  9 

52  &  53  Vict.   c.  49  {Arbitration  Ad,  1889), 
s.  4. 

OcHS  V.  OcHs  Brothers        .         .     21 
Soiled,  (clause  (i.)). 

Brown  v.  Llandovery  Terra 
Cotta,  etc.,  Co.,  Ld.     .        .       20,  21 

52  &  53  Vict.  c.  55  (^Universities  (Scot/ami) 
Act,  1889). 

Naikn  v.  University  Court  of 
University  of  St.  Andrews  and 
Others 203 

52  k  53  Vict.  c.  63  {Interpretation  Ad,  1889), 

s.  2. 

HA^VKE  V.  E.  Hulton  k  Co.,  Ld.    Ill, 

112,  241 
s.  38  (2). 

In  re  Herts  and  E.ssex  Water- 
works Co.,  Ld.      .         .         .        71,  72 

53  &  54  Vict.  c.    5   {Lunacy   Ad,    lS!t(»),   ss. 

116  (4),  299  (1). 

In  re  J.  ....    352.  353 


ss.  116,  333. 
In  re  Spvkling 


352 
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53  &  54  Vict.  c.  5  {Liuiacij  Act,  1890), 
ss.  169,  176(2). 

R.  V.  Hunting  and  Waku  .  .  133 
ss.  240,  299. 

R.  t'.  FULHAM  GUAIIDIANS      .  .      353 

SS.  289,  302,  307,  310. 
EpptNG    Union    v.    Canterbury 
Union 467 

53  &  54  Vict.  c.  21  [Inland  Revenue  Regala- 
lion  Act,  1890),  s.  33. 
Attornev-Generai,  v.  Clark  528,529 

53  &  54    Vict.  c.    37    (Forciijn  Jurisdiction 
Act,  1890). 
R.  I'.  Earl  ok  Crewe    .         .         .  Ia3 

53  &  54  Vict.  c.  39   {Partnership  Act,  1890), 
,ss.  26,  32. 
Moss  V.  Elphick    .         .         .         .  450 

53  &  54  Vict.  c.  45  [Police  Act,  1890),  ss.  14, 
33. 

R.  V.  The  Lords  Commissioners 
OF  H.M.  Treasury  ;  Ex  parte  The 
Devon  Standing  Joint  Com- 
mittee AND  Others       .         .        .  346 

53   &   54    Vict.    c.   59  \Public   Health   Acts 
Amendment  Act,  1890),  ss.  7,  19. 
HoRNSEY    Corporation    v.    Kkr- 

SHAW 556 

s.  19. 
Wood    Green     Urban    District 
Council  r.  Joseph         .        .   555,  556 

53  &  54  Vict.  c.  62  [Companies  [Memoran- 
dum of  Association)  Act,  1890), 
s.  1  (2). 

In  re  Monmouthshire  and  South 
Wales  E.mployers'  Mutual  In- 
demnity S0(UETY,  Ld.   .  .  .        7 

53  &  54  Vict.  c.  63  {Companies  [Winding-up) 
Act,  1890),  s.  1. 

In  re  Monmouthshire  and  South 
Wales  Employers'  Mutual  In- 
demnity Society,  Ld.  ...       7 

ss.  3,  29,  Sched.  I. 
Burr  v.  Smith  and  Others     333,  334 

53  &  54  Vict.  c.  70  {Housing  of  the  Workimj 
Classes  Act,  1890),  ss.  20,  21,  22. 
In  re  An  ARBiTitATiON   between 
Harvey  and  the  London  County 
Council 96 

53  &  54  Vict.  c.  71  {Bankruptcy  Act,  1890), 

s.  8  (2)  (3). 

In  re  AValmslev  ;  Ex  parte  The 

Bankrupt 32 

s.  8  (6). 

In  re  Si'RATlky  .  .  .32,  33 
s.  11(2). 

WiLLEV  V.  HUCKS  .  .  .210 

53  k  54  Vict.  c.  ccxxiii.  {Oxford  Curporatiun 
Act,  1890),  s.   119. 
Roberts  v.  Twining  and  Others 

315,  528 


54  it  55  Vict.  c.  3  {Custody  of  Children  Act, 
1891),  s.  3. 

In  re  M.  E.  Bell  (an  Infant)  290,  291 
In  re  M.  Skeb'fington  (an  Infant)  291 

54  &  55  Vict.  c.  39  [Stamp  Act,  1891),  s.  33. 

Balck  v.  Pilcher  and  Another     46 


ss.  101,  103. 
Attorney-Gener\l  v.  Ross 


532 


s.  112. 

Attorney-Gkneral  v.  Anglo- 
Argentine  Tramways  Co.,  Ld.     .  530 

s.  113. 
Great     Northern,      Piccadilly 
and       Bromi'TON      Ry.     Co.      v. 
Attorney-General       .        .        .  531 

Sched.   I. 
CouNiv  OF   Durham  Electrical 
Power  Distribution  Co.,  Ld.  r. 
Inland  Revenue  Commissioners  529 
Inland  Revenue  Commissioners 
V.  Olliver  and  Another      .        .  532 

51  &  55  Vict.  c.  76  [Public  Health  {London) 
Act,  1891),  ss.  30.  33,  141. 
J.     Lyons     <k    Co.     v.      London 
Corporation  ....  415 

ss.  94,  116. 
Arlidge  v.    Islington    Borough 
Council        ....    411,  412 

54  &  55  Vict.   c.  ccxix.   [Midland  Railway 
Company  [Rates  and  Charges)  Order 
Confirmation  Act,  1891),  s.  4. 
Sched'.  Part  IV. 
Midland  Ry.  Co.  v.  Myers.  Rose 
&  Co 500,  501 

54  &  55  Vict.  c.  ccxxi.  [London  and  North 
IFestern  Raihvay  Company's  [Rates 
and  Charges)  Order  Conjirmatioii 
Act,  1891),  Sched. 
Ex  parte  London  and  North 
Western  Ry.  Co.  .        .        .607 

Sched.,  cl.  (11). 
Lancashire  and  Cheshire  Coal 

As.S()CIATION    AND  RiCHARD  EVANS 

&  Co.  v.  London  and  North 
Western  Ry.  Co.  and  Lanca- 
shire and  Yorkshire  Ry.  Co.      .  509 

54  &  55  Vict.  c.  ccxxii.  [Great  JVcstern  Rail- 

xvay  Company  [Rates  and  Charges) 
Order  Confirmation  Act,  1891), 
Sched.  Part"  II. 

Spillers  and  Bakers,  Ld.  v. 
Great  We.stern  Ry.  Co.        .        .  502 

55  k  56  Vict.  c.  27  [Parliamentary  Deposits 

and  Bonds  Act,  1892),  s.  1. 

Inre  Peckham,  E.\.st  Dulwich  and 

Crystal  Palace  Tramways  Bill  627 

55  k  56  Vii't.   c.  57  [Private  Street   Works 
Act,  1892),  s.  4. 

H.  V.  Cheshire  Justices  ;  Ex 
parte  Vyner 263 
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55  &  56  Vict.  c.  57  (^Private  StrcHs   Works 

Act,  1892),  S.S.  6,  7. 

StANDHINC;    v.    UkXHII.I,    CoUl'OUA- 
TION 260 

ss.  7,  8  (1),  10. 
Bridgwater      Coki'oration      v. 
Stone     ......  260 

Hall  y.  Bolsover  Uuran  Dkstkict 
Council 262 

56  k  57  A'ict.  c.  39  [Industrial  and  Provident 

Societies  Act,  1893). 

In  re  Bklfast  Tailors'  Co-part- 

NERSHii',  Ld 289,  290 

s  ,  21,  23,  25,  34,  40,  58,  60. 

In    re    United    Skkvice    Shark 
Purchase  Society,  Ld.         .        .  289 


.ss.  58,  61. 
In  re  Ruddinuton  Land 


288,  289 


56  &  57  Vict.  c.  51  (^Elementary  Education 
Act,  1893).  ss.  1,  2. 
Strong  v.  Treise  .        .        .        .197 

56  &  57  Vict.  c.  53  {Trustee  Act,  1893),  s.  8. 

In  re  DivE  ;  Dive  v.  Roebuck      .  633 

s.  8(1). 
Marquis  of  Salisbury  v.  Keymeu  633 

ss.  8,  9. 
Shaw  v.  C.vies       ....  633 

ss.  10,  25. 
Inre  Routledge's Trusts  ;  Rout- 
ledge  V.  Saul        .  .    631, 632 

ss.  25  (1),  26,  35  (1). 

In  re  RuDDiXGTON  Land        .    288,  289 

s.  35  (1)  (ii.)  (a). 
/w  ?-c'Dehaynin  (Infant.?)    .        .  634 

56  &  57  Vict.  0.  61  [Public  Authorities  Pro- 
tection Act,  1893),  s.  1. 
Haguk  v.  Doncaster  Ruual  Dis- 
trict Council       .         .        .   492,  493 

56  &  57  Vict.  c.   63  [Married   Womcns  Pro- 
perty Act,  1893),  s.  3. 
/?ire  James;  Hole  r.  Bkthune  471,472 

56  &  57  Vict.  c.  71  (Sale  of  Goods  Act,  1893), 
s.  4. 

SUMNEU    AND    LeIVESLEY    !'.    JoHN 

Brown  &  Co.  ....  537 

s.  31  (2). 

Millars  Karri  and  Jaiirah  Co. 

r.  Weddel  Turner  &  Co.  .  535,  536 
s.  51.  62. 

Morgan  x\  Russell  &  Co.      .        .  535 

56  &  57  Vict.  c.  73   [Local  Government  Act, 
1894),  s.  72(4). 

Middlesex  County  Council  v. 
Kingsbury  Urban  District 
Council 3.50 

56  &  57  Vii-t.  o.  xcii.  {South  Sluff<>r<hhiir 
U'olcrworks  Act,  1893),  s.  9. 
Atioiiney-Genkrai.(()N  Ri:i.ArioN 
OF  Seisdon  Rural  Distrk  t 
Council)  v.  South  Staffordshire 
Waterworks  Co 644 


56  &   57    Vict.    (South wink    and   VuiLcluill 

Water  Act,  1894),  s.  5. 

MoKAN  V.  Marsland      .         .        .  410 

57  &  58  Vict.  c.  30  [Finance  Act.  1894),  ss.  1, 

2(2). 

Winans  r.  Aitorney-Gkneral  .  158 
s.  2. 

Attornky-Gknkr  \L  V.  Eyres  and 

Others 158 

s.  7  (1)  (a). 

Attornky-General   v.   Duke    of 

Richmond,  Gordon  and  Lennox  .  158 
ss.  8(4),  14  (1). 

Kekewich  '•.  Kekk.wk  II  .  .  157 
s.  9(1). 

7/t  re  Hadlkv,  JnHNsi»N  c  Madlky  156 

57   &  58   Vict.   c.    54    (Railmn/   and   Canal 
Traffic  Act,  1894),  s.  1 . 
Grayson,  Lowcjud  &  Co.,  Ld.  and 
Silica  Fire  Brick  Co.  v.  Great 
Central  Railway  and  Others    508, 

509 
North  Staffordshire  Colliery 
Owners'   Association    v.    North 
Staffordshire     Ry.      Co.      and 

Others .'iOl 

Society   of  Coal  Mkrchants  v. 
Midland  Ry.  Co 508 

57  &  58  Vict.  c.  57  (Diseases  of  Animals  Act, 
1894),  ss.  22,  52. 

Maclean  f.  Laidl.vw    .        .        .14 
s.  46. 
The  "Suevio  "     .        .        ,        .14 

57  &  58  Vict.  c.  60  (Merchant  Shipping  Act, 
1894),  ss.  24,  31,  56,  57. 
Burgess    and    Others    v.     Con- 
stant! ne        ....    562,  563 

ss.  59,  503. 
The  ''Yarmouth'         .        .  5,6,580 

ss.  69,  76. 
Owners  of  S.S.  "Maori  King" 
V.     His     Britannic      Majesty's 
Consul-General  at  Shanghai    .  175 

ss.  11.3,  114,  221,  226. 
Mercantile  Steamshii*  Co..  Ld. 
AND  Dale  v.  Hall        .         .         .564 

s.  174  (2). 
Maginn  v.  Carmngford   Lough 
Steamshii-  Co.,  Ld.       .        .        .  372 

s.  422. 

The   ''Kirkwall"         .         .        .  579 

s.  422  (2). 

The  "Tryst"        .         .        .  580,  581 

ss.  427,  428,  430. 
Genociiio  v.  Steward  .        .        .  585 

s.  502. 

Greenshields,    Cowiic  k   Co.    v. 
TiioM.vs  Stkimik.ns  and  Sons     303,  .304 

s.  742. 
Chislktt  r.  Macbeth  »t  Co.        .  30!i 

^>7    k    58    Vict.    c.    (•Ix.wvii.    [Thames  i'mi- 
scrvancij  Ad.  1894),  s.  94. 
Thamks  C0N.SERVATORS  V.  .Mayor, 
ETC.,  OF  Gravesend  .         .  642 
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57  &  58  Viit.    c.  ccxiii.    {Loiuiou   BitUdmg 
Act,  1894),  ss.  5,  106,  107. 
Regent's  Canal  and   Dock  Co. 
V.  London  County  Council        .  411 

ss.  22,  24,  25,  182. 

LiLLEY  AND  LiLLEY  AND  SkINNEU, 

Ld.  V.  London  County  Council   .  409 

ss.  22,  27,  216. 
London     County     Council     v. 
Metropolitan      Ry.      Co.      and 
Others,    sitb    nom,     Fleming    v. 
London  County  Council    .   409,  410 


ss.  138,  154  (1). 
Moran  v.  Marsland   . 


.  410 


ss.  145,  201. 
London  County  Council  v.  Dis- 
trict    Surveyors'     Association 
AND  Willis  ....    408,  409 

58  k,  59  Vict.  c.   39  {Summary  Jurisdiction 

(Married  Women)  Act,  1895),  s.  4. 

Royle  v.  Roy'le  .  .  .  .281 
ss.  4,  5. 

Harriman  v.  Harriman       .        .  272 

Paquine  v.  Snary  .        .         .  280 

ss.  4,  7. 

COBBE  V.  COBBE       .  .  .    279,  280 

s.  6. 

Partington  v.  Partington  .        .  280 

.  7,  9. 

Paquine  v.  Snary  .  .  .  280 
s.  9. 

R.    V.    Richardson  and  Others, 

(Justices);  £"0;  pa?'fe  Sherry  .  355 
ss.  9,  11. 

Griffiths  v.  Griffiths         .   281,  282 

59  &  60  Vict.  c.  25  (Friendh/  Societies  Act, 

1896),  ss.  8,  70  (3),  71,  74. 

Blytheij.  Birtley        .         .         .  236 

ss.  34,  35. 
In  re  Eilbeck,  Ex  jiarte  Trustees 
OF    THE    Good    Intent    Lodge, 
No.  978,  OF  the  Grand  United 
Order  of  Oddfellows  .    34,  235 

59  &  60  Vict.   c.  35  (Judicial  Trustees  Act, 
1896),  s.  3. 

In  re  Dive  ;  Dive  v.  Roebuck       .  633 
Shaw  v.  Gates       ....  633 

59  &  60  Vict.  c.  36  (Locomotives  on  Highways 
Act,  1896),  s.  1. 
Evans  v.  Nicholl         .        .        .  600 

59  &  60  Vict.  c.  42  (Coal  Mines  Regulation 
Act,  1896). 

David    v.    P>ritann[c    Merthyr 
Coal  Co 399,  400 

59  &  60  Vict.  c.  cxlvii.  (Blackpool  and  Fleet- 
ivood  Tramroad  Act,  1896). 
Thornton  Urban  District  Coun- 
cil V.  Blackpool  and  Fleetwood 
Tramroad  Co.       .        .        .  515,  516 


60  &  61  Vict.  c.  37  (Workmen s  C'omjmisa- 
tion  Act,  1897). 

Burton  v.  Chapel  Coal  Co.,  Ld.  .  368 
Dempster    v.  W.   Baird  &  Co., 

Ld 371,  372 

Moss  V.  Great  Eastern  Ry.  Co.   .  395 

s.  1  (1). 
Reed  r.  GpvEat  Western  Ry.  Co.  378 

s.  1  (2). 

Burton  i'.  Chapel  Coal  Co.,  Ld.  .  367 

Sched.  I.  (1)  (b). 
RosiE  V.  MacKay  .         .         .        .368 
DEMP.STER  V.  W.  Baird  &  Co.,  Ld.  371 

Sched.  L  (2). 
Black   v.   Merry    and    Cuning- 
hame 369 

Sched.  L  (2),  (12). 

Boag  v.  Lockw'ood  Colliei'.ies, 
Ld 388 

60   &   61  Vict.   c.   65  (Land   Transfer  Act, 
1897). 

I71  re  Wesleyan  Methodist 
Chapel  in  South  Street,  Wands- 
worth .        .        .        .        .       56,  57 

s.  2  (3). 
I7i  re  Balls  ;  Trewby  v.  Balls     .  665, 

666 

Sched.  L 

WiLLE  V.  St.  John        .         .    523,  540 

60  &  61   Vict.  c.  ccxviii.  (Leicester  Corpora- 

tion Act,  1897),  s.  31. 

RocKLEYs,  Ld.  v.  Pritchard  340,  350 

61  &,  62  Vict.  c.  29  (Locomotives  Ad.  1898), 

ss.  5  (1)  (b),  17  (2). 

Evans  v.  Nicholl         .        .        .  600 

s.  12. 

Geirionydd  Rural  District 
Council  v.  Green  .        .         .  254 

Kent  County  Council  v.  Kent 
Coal  Concessions,  Ld.  .        .  254,  255 

s.  12  (1)  (b). 
Carlisle  Rural  District  Council 
u.  Mayor,  etc.,  of  Carlisle;  W. 
Kennedy,  Thiiui  Party  .  .  255 
Reigate  Rural  District  Council 
)'.  Sutton  District  Water  Co.  ; 
EwART,  Third  Party    .  255,  256,  338 

61  k  62  Vict.  c.  36  (Criminal  Evidence  Act, 
1898),  s.  1 

R.  V.  Grout 118 

R.V.Jones 118 

R.  V.  McDonnell  (or  McDonald)  121 

s.  1  (e). 

R.  V.  Rowland        ....  120 


s.  1  (f). 

R.  V.  Preston 

s.  1  (f)  (ii.). 
R.  V.  Chitson 
R.  V.  Sheehan 


.  119 
.  121 

.  117,  Hi 
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61  &  62  Vict.  c.  60  {Inebriates  Act.   1898), 

s.  2  (1). 

K.  I'.  BiUGG.s    .        .    128,  140,  314,  315 

62  &  63  Vict.  e.  13  {Elementary  Education 

Act.  1899),  s.  1. 

Strong  v.  Treise  .        .        .        .197 


62  &  63  Vict.  c.  14  {London  Government  Act, 
1899),  s.  6  (5). 

Ex  parte  Great  Western  Ry.  Co.: 
In  re  Great  Western  Railway 
(New  Railways)  Act,  1905   . 


62  &  63  Vict.  c.  37  {Poor  Law  Act,  1899),  s.  1. 
Hackney  Union  v.  Tombs  ;  Tombs 
V.  Hackney  Union 


94 


465 


62  &  63  Vict.  c.  51  {Sale  of  Food  and  Dru<j^ 

Act,  1899). 

R.  (Barry)  v.  Mahony  .  .  .  227 
s.  1. 

Foot  v.  P'inplay  ....  232 
s.  11. 

French  r.  Card     ....  228 

62  &  63  Vict.  c.  clviii.    ( fFest  Gloucestershire 

Water  Act,  1899). 

Attorney-Genekal  y.WEST  Glou- 
cestershire Water  Co.        .        .  645 

63  &   64    Vict.    c.     12   {Commonwealth    of 

Australia  Constitution  Act,  1900), 
s.  74. 

Attorney  -  General  for  New 
South  Wales  v.  Collector  of 
Customs  for  New  South  Wales  162 

63  &  64  Vict.  c.  48  {Companies  Act,  1900), 
ss.  4,  5. 

In  re  National  Motor  Mail 
Coach  Co.,  Ld.,  Anstls's  and 
McLean's  Claims  .        .        .        .81 

ss.  4,  5,  9,  10. 
Roussell  v.  Burnham  .        .        .80 

ss.  8,  30. 
Shorto  i\  CoLwiLL  and  Another 

83,84 

ss.  14,  15. 
In  re  Herts  and  Essex  Water- 
works Co.,  Ld.      .        .        .       71,  72 

s.  25. 

Crawfoud  V,  MCuLLOcH      .         .     89 

63  &    64    Vict.    c.  51    {Money  -  lenders  Act. 
1900),  s.  1. 

Velchand  V.  Manners.        .  178,425 
WooLFE  r.  Batters       .        .        .  427 
s.  2. 
Chapman  r.  Michaelson      .    425,  426 
Gadd  r.  PiioviNciAL  Uniox  Bank 

(No.  1) 426 

Jackson  ?'.  Price  and  Another  .  427 
Lazarus  v.  Gardner     .        .         .  426 
Levene    r.    Gardner    and    the 
Earl  of  Kilmorey        .        .        ,  426 
Stirling  v.  Lilburn  and  Pvman, 
sub  nom.  Stirling  y.  Silburn  and 
Pyman 427 


63  &  64   Vict.  c.   53  {Klcmenlary  Education 
Act,  1900),  s.  6. 
Strong  v.  Treise  ....   197 

63  &  64  Vict.  c.  ex.  {flrtat  Eastern  Railway 
{General  Pouers)  Act,  1900),  s,  50. 
Lambert  v.  Great  Ea.stern  Ry. 
Co 510 

63    &:    64    Vict.   c.    ccxix.    {Thames     Tunnel 
{Rothcrhithc     and,     Ratcliff)     Act, 
1900),  s.  56. 
R.  V.  White  ;  Ex  parte  Murray    .  642 

1  Edw.  7,  c.  22  (^Factory  and  fyorkshop  Act, 
1901),  ss.  10.  17,  146. 
Verney  r.  Mark  Flictcher  and 

Sons,  Ld 222,  223 

ss.  135  (1),  136,  146  (1). 

R.  V.  Taylor  ....  222 

s.  149. 
P.VTERSON  V.  Hunt         .        .        .  222 

1  Edw.  7,  c,  27  {Intoxicating  Liquors  {Hale 

to  Children)  Act,  1901),  s.  2. 

Jones  v.  Shervington   .        .        .314 

2  Edw,  7,  c.  15  {Copyright  Act,  1902). 

Mabe  v.  Connor  .        .        .        .110 

2  Edw.  7,  c.  28  {Licensing)  Act,  1902).  s.  4. 

Lawson  v.  Edminson    .         .         .  313 
Thompson  v.  McKenzie        .         .  313 

2  Edw.  7,  c.  42  {Education  Act,  1902),  s.  1. 

fn  re  A  Contract  beiween  the 
Leeds  Institute  of  Science  and 
the  Leeds  City  Council        .  111,194 

ss,  1,  13. 

In  re  Smallwood's  Trusts  : 
Gothard  v.  Chapman  .         .         .   196 

ss.  5,  7. 
Chingv.  Surrey  County  Council  194 

s.  7. 
Trowbridge  Water  Co.  v.  Wilts 
County  Council  .        .         .        .194 
Morris    v.    Carnarvon    County 
Council 195 

2  Edw.    7,  c.    ccxxiv.  {General  Powers  Act, 

1902).  s.  13. 

R.  V.  Devonport  Ju.stices  and 
Others  ;  Eo:  parte  Devonport 
Tramways  Co 629 

3  Edw.  7,  c.  18  {Pistols  Act,  1903),  s.  3. 

Matthews  v.  Gray      .        .        .461 

3  Edw.  7   c.    25  {Liceiising  {Scotland)  Ad, 
1903),  .s.  98. 
SouTAR  r.  Auchinachie        .   313,  314 

3  Kdw,  7.  c.  3C,  {Motor  Car  Act,  1903).  s.  1. 

Ex partv  fsVii'SV.      .         .         .    GOd,  601 

ss.  1  (1),  9(1). 

Welton  v.  Tanebornk  .  .  599 
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R.  ['.  Gill  ;  Ex  parte  McKim 


603 
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COL. 


3  Edw.  7.    c.    36  (Motor  Car  Ad,  1903),  ss. 
3  (4),  9  (1). 
Marshal  l  v.  Ford 


s.  4. 
R.  V.  Plowjjen 

s.  9. 

Martin  v.  Bkooman 
s.  9  (1). 

Bktis  v.  Stevens  . 
s.  12. 

Evans  v.  Nicholl 


599, 600 
.  603 
.  601 
.  601 
.  600 


3  Edw.  7,   c.  45  (^Employment  of  Children 

Act,  1903),  s.  6  (3). 

Robinson  v.  Hill  .        .        .  198 

4  Edw.    7,   c.    15    {Prevention  of  Crueltij  to 

Children  Act,  1904),  s.  1. 

R.  V.  Fetch 130 

ss.  1,  23. 

R.  V.  Connor  ....    130,  131 

4  lidw.  7,  c.  19  (^Railways  {Private')  Sidings 
Act,  1904),  s.  2. 

John  Greenwood  and  Sons,  Ld.  v. 
Cheshire  Lines  Committee         .  500 

4  Edw.  7,  c.  23  {Licensing  Act,  1904). 

In      re      Bentley's     Yorkshire 

Breweries,  Ld 309 

R.V.  Shann  and  Others  ;  Ex  parte 
Wilson's  Brewery  Co.         .  307,  308 

s.  2. 
BiRKiN  I'.  Smith     .        .        .   308,  309 

s.  3. 
Smith  v.  Thk  Lion  Brewery  Co. 

286,  310 

s.  3  (3). 
Lord    Llangattock  v.  Watney, 
Combe,  Reid  &  Co.,  Ld.         .  309,  310 
Wooler     v.      North      Eastern 
Breweries 310 

s.  3,  Sched.  II. 

London      County      Council      v. 
Watney  &  Co 308 

4  Edw.  7,  c.  ccxxxi.  {London  County  Coun- 
cil (Trarmvays  and  Improvements) 
Act,  1904),  ss.  5,  9,10. 
In  re  Peckham,  East  Dulwich, 
and  Crystal  Palace  Tram- 
ways Bill 627 


5  Edw.  7,  c.  4  {Finance  Act,  1905),  s.  6  (3). 
Turner  v.  Carlton 


287 


5   Edw.  7,   c.   15   {Trade  Marks  Ad,  1905), 
s.  9. 

In   re    Joseph    Crosfield     and 
Sons,  Ld.'s  Application       .        .  <>21 
s.  9  (4),  (5). 
In    re    California    Fk;    Syrup 
Co.'s  Application  .        .        .   <>20,  021 
s.  9  (5). 

In  re  An  Application  of  Whit- 
field's Bedsteads,  Ld.,  for 
Reglstration  of  a  Trade  Mark 

619,  620 

[ 


5  Edw.  7,  c.   15    (Trade  Marls  Act,   1905), 
s.  9  (5). 

In  re  National  Starch  Co.'s 
Application  for  the  Registra- 
tion of  a  Trade  Mark  .  .  618,  619 
s.  9  (5).  (11). 
In  re  Royal  Worcester  Corset 
Co.'s  Application  to  Register  a 
Trade  Mark         .        .        .        .619 

ss.  9,  35,  36,  44. 

In  re  H.  N.  Brock  &  Co.,  Ld., 
sub  nom.  In  re  Trade  Marks 
Nos.  224722,  230  J 05,  and  230407 

621,  622 

.ss.  11,  19. 

In  re  Gutta  Peijcha  and  India 
Rubber  Co.  of  Toronto's  Appli- 
cation     620 


14  (7). 

In  re  Ogston  and  Tenant 


624 


s.  68. 

Royal  Warran  r  Holder's  As.so- 

CIATION    V.    E.   J.   KiTSON         .  .    624 

0  Edw.  7,  c.   18  {Unemployed  IVorhnen  Act, 
1905),  s.  1. 

PoRTON  V.  Central  (Unemployed) 
Body  for  London  ....  391 


ss.  1,  2. 
Gilroy  v.  Mackie  . 


391,  392 


5  Edw.    7,   c.   clxxx.   (Littlchampton   Urban 

District  Council  (Armi  Bridge)  Act, 
1905),  s.  6(6)  .         .         .         .   403 

6  Edw.  7   {Metropolitan    JFatcr  Board  Ad, 

1906),  s.  4. 

MoRAN  V.  Marsland     .  .  .  410 


6  Edw.  7,  c.  27  {Fertilizer-sand  I  ceding  Stuffs 
Ad,  1906),  ss.  1,  6. 
Needham  &  Co.    V.   Worcester- 
shire County  Council 


s.  8  (a). 
Department     of     Agriculture 
and  Technical  Instruction  for 
Ireland  v.  Cork  Steam   Packet 
Co 

6  Edw.  7,  c.  32  {Dogs  Ad,  1906),  s.  1. 
Campbell  v.  Wilkinson 

s.  2  (1),  (a). 
Burton  v.  Atkinson     . 

s.  5  CI). 
Johnson  v.  Wilson 

6  Edw.  7,  c.  34  {Prevention  of  Corruption  Ad, 
1906). 

/(/  re  A  Solicitor  ;  Ex  parte  The 
Law  Society  .... 


11 

11 

15 
15 
15 

592 


t)   Edw.   7,   c.   36    {Musical   Copyright   Ad, 
1906). 
JL\BE  V.  Connor     ....        ■        -HO 

36     ] 


CHRONOLOGICAL  LIST  OF   STATUTES   REFERRED   TO. 


(•01,. 

«  E(l\v.  7,   e.   43   (Street  Betting  Act,   1906), 
s.  1. 
Dunning  v.  Swetmax     .        .        .  239 

s.  1  (1). 

R.V.Stone;  £.c  parte  Setos  ,  239 

6  Edw.  7,  c.  47  CTrade  Disputes  Act,  1906), 
s.  2. 

T<ii'i'iN  v.  Fekox  and  Ottieus        .(n7, 

(518 
s.  3. 
Conway  I?.  Wade  •        .    613,(314 

United  County  Theatiies,  Ld. 
«'.Dl'kkant  and  Others        .        .  613 

s.  4. 
RiCKARDs      r.       Bartuam      and 

Others 613 

Smithies  v.  National  A.ssocia- 
TioN   OF  Operative  Plasterers 

AND  Others 595 

United  County  Theatres,  Ld. 
I'.  DuRRANT  and  Others       .        .  613 

6  Edw.   7,   c.    48    {Merchant   Shipping   Act, 
1906),  s.  51. 

Owners,  etc.,  of  S.S.  "Maori 
King"  I'.  His  Britannic  Majesty's 
Consul-Generai,  at  Shanghai    ,  175 

6  Edw.  7,  c.  55  {Pahlic  Trustee  Act,  1906). 
In  re  Hope-Johnstone's  Settle- 
ment Trusts  ....  632 

6  Edw.  7,  c.  58  {Worhncn's  Compeiisation  Act, 
1906). 

Byles  v.  Pool        .        .        .        .371 
Moore  v.  Manchester  Liners,  Ld.  379 

s.  1. 
Brice  v.  Edward  Lloyd  ,  .  381 
Charles  v.  Walker  .  .  395,  396 
Clifford  r.  Joy  ....  377 
Craske  v.  Wigan  ....  376 
Devitt  v.  Owners  of  S.S.  "  Bain- 
bridge  '■ 375 

General  Steam  Fishing  Co.,  Ld.  381, 

382 
Hughes  v.  Clover,  Clayton  &  Co.  367 
Low    (or    Jackson)   (Pauper)    v. 
Marshall  r.  Orient  Steam  Navi- 
gation Co 397 

Marshall    v.    Owners    of    S.S. 
^'WiLD  Rose"       .        .        .        .379 
Morgan    v.     Owners     o^'     S.S. 
"Zenaida"    .         .        .        .  366,  367 
Morrison  v.  Clyde  Navigation 

Trustees 378 

PoRTON  V.  Central  (Unemployed) 
Body  of  London  ....  391 
Rowland  v.  Wright      .        .  376,  377 
Shirt  v.  Calico  Printers'  Associa- 
tion         396,  397 

TuTTON     r.     Owners    of      S.S. 

"  Majestic" 396 

Walker     v.     Crystal     Palace 
Football  Club      ....  392 
Warncken  v.  RiCHAr>i)  Moreland 

&  Son,  Ld 396 

Whelan  v.  Moore         .        .         .  382 
ystradowen    colliery    co.     i 

GiaFFiTHs 366  I 

Y.D.  [      37 


6  Edw.  7.  c.  58  ( WorJihien's  Compensation  Act, 
1906),  s.  1  (1). 

Anderson  v.  Fife  Coal  Co.,  Ld.  378, 

379 
Ben  A  IRS  V.  Owners  of  S.S."  Zent  "  380 
CoE  V.  Fife  Coal  Co.,  Ld.  .  367 

McDonald    v.    Owners    of    S.S. 

"Banana" 378 

Miller  r.  North  British  Loco- 
motive, Ld 380,  381 

JluKPHY  i\  Bhrwick  .  .  .  377 
(,>uinn  v.  McCallum  .  .  .387 
Wilson  l\  Laino  .        .        .  377 

s.  1  (1).  (2),  s.  1  (a)  (i),  Sched.  L 
United  Collieries,  Ld.  v.  Simpson 
(or  Hendry)         ....  372 

ss.  1  (1),  7  (1). 

Clark  i\  G.  P.  k  W.  Jamieson  393, 

394 
s.  1  (2)  (c). 

George  v.  Glasgow  Coal  Co.   388,  389 

s.  1  (3). 
Ellis    v.    Lochgelly    Iron    and 
Coal  Co 375 


s.  1  (3),  ss.  1—4,  Sclied.  IL 

R.    V.   CliOSSLEY 


.  383 


ss.  1,  2  (1)  (a). 

Hughes  v.  Coed  Talon  Colliery 
Co.,  Ld 371 

ss.  1,  4,  13. 

MULROONEY    V.   ToDD    AND     BRAD- 
FORD Corporation        .         .        .  389 

ss.  1.  7. 
ToMALiN  V.  Pearson  and  Son,  Ld.  366 

ss.  1,  1.3. 
Orrell    Colliery    Co.,    Ld.    i'. 
Schofield 373 

s.  1,  Sclied.  n.  (4)  (7). 
Beadle  i-.Owners  of  S.S. "  Nicho- 
las"        338 

s.  4. 

Spiers  v.  Elderslie  S.S.  Co..  Ld.  .  390 

s.  4  (1). 
Dittmar  v.  Owner  of  Ship  "  V  '  .  389 
Walsh  v.  Hayes    ....  390 

ss.  4,  13. 
Marks  v.  Carne    .        .         .    389.  390 
Waites  y.  FRANCO-BRiTisn  Exhi- 
bition (Incorporated)         .        .  392 

s.  6. 
Kemp  andDougall  d.  Darngavel 
Coal  Co 374,  375 

s.  7(l)(g). 

ilAGINN      f.    CaRINGFORD      LoUGH 

S.S.  Co..  Ld 372 

s.  7(2). 

Whelan    v.     Great     Noritiern 
Steam  Shipping  Co.,  Ld.       .        .  391 

ss.  7,  8. 
Curtis  v.  Black   k  Co.        .        .  ."(64 

ss.  7,  13. 

MACKINNON  I'.  Miller  .         •        ■  394 
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6  Edw.  7.  c.  f'8  ( IVorkmen  s  Compensation  Ad, 
1906),  s.  7,  Schecl.  1.(3). 
McDermott   r.    Owners   of   S.S. 
'•Tintoretto"      ....  369 


s.  8. 
Haylett  v.  Vigor  &  Co.        .    397, 

s.  8  (1)  (iii.)  (4)  (b). 
Taylor  r.  Buknham  k  Co.    . 

ss.  8  (1)  (iii.),  (4)  (b),  16  (i.). 
GREEXHiLLr.  Daily  Record,Glas- 
GOW  Co. 

s.  13. 


Boavhill  Coal  Co.  (Fife),  Ld.  r. 

Nelsh 

Chisholm  v.  "Walker  &  Co.  . 
Dohai;ty  v.  Boyd  .... 
Hudson     r.    Owners    of    We.st 
Stanley  Colliery 
JoHN.sriN  r.  IMonasterevan  Gene- 
ral Store  Co 

McCarthy  v.  IsTorcott 
McLean  and  "Wife  v.  Moss  Bay 
Iron  and  Steel  Co.,  Ld.       .  372, 
Murphy  r.  Enniscorthy  Guar- 
dians       

Porton  r.  Central  (Unemployed) 
Body  for  London 
"Walker  v.  Crystal  Palace  Foot- 
ball Club 

ss.  13,  15,  16. 

Moss  v.  Great  Eastern  Ry.  Co.   . 

Sched.  L  (1)  (a)  (i.). 

BusHBY   V.    London    and    India 
Dock 

Sched.  I.  (1)  (b). 
Doharty  v.  Boyd  .... 

Sched.  I  (1),  (2). 

Anslow  v.  Cannock  Chase  Col- 
liery Co 

Sched.  I.  (2)  (d). 

McKee  v.  Stein  &  Co. .  Ld.  ,  369, 

Sched.  I.  (2)  (a),  (3). 
Paterson  r.   A.  G.  Moore  &  Co. 

Sched.  I.  (3). 
Gilroy  r.  Mackie 

Sched.  L  (12). 
Upper     Forest     and     "Western 
Steel  and  Tinplate  Co.,  Ld.  v. 
Thomas  

Sched.  I.  (14). 
Dewitt  r.  Owners  of  S.S. "  Bain- 
bridge    

Sched.  I.  (16). 
Donaldson  Brothers  v.  Cowan  . 
Eaves  v.  Blaenclydach  Colliery 

Co.,  Ld. 

Owners  of  Vessel  '•  Tynron  "  v. 

Morgan 

QuiNN  V.  M'Callum 

Sched.  I.  (17). 
National  Telephone  Co.,  Ld.  r. 
Smith 


398 
398 

398 

374 
393 
393 

373 

394 
394 

373 

391 

391 

392 

395 

370 
283 

370 

370 

387. 
388 

369 

386 

375 

387 

386 

386 
387 

384 


1  Edw.  7,  c.  58  ( JForkmcn's  Compensation  Act, 

1906),  Sched.  II.  (4). 

Moss  v.  Great  Easiern  Ry.  Co.    . 

Sutton  v.  Great  Northern  Ry. 

Co 

Sched.  II.  (8).  (10). 

Masterman  v.  Kopner  and  Sons, 

Ld. 

Sched.  II.  (9).       ' 

Charing     Cross.     Eu.ston,    and 

Hampstead  Ry.  Co.  v.  Boots 

Mortimer  v.  Secretan 

Robert  Addie  and  Sons,  Ld.    v. 

COAKLEY  


382 


383 


385 


385 
384 

385 


Edw.    7,   c.    9    (^Tevritorial    and    Reserve 
Forces:  Act,  1907),  ss.  29,  34. 
In  re  Donald  ;  Moork  v.  Somerset  534 

Edw.   7,  c.  12   {Matrimonial  Causes  Act, 
1907),  s.  1. 

DUNRAK      (otherwise    AVhITE)      V. 

DuNBAi; 274.  275 

Sharpe  (otherwise  Morgan)  r. 

Sharpe 278 

s.  3. 
Davison     r.     Davison     (King's 
Proctoi!   showing  cause,   Mont- 
gomeime  intervening)  .        .        .  271 

Edw.  7,  c.  17  {Probation  of  Offenders  Act, 
1907),  s.  1  (1). 

Dunning  v.  Traineh    .         .        .  356 
s.  2  (2). 
R.  V.  Davies 123 

Edw.  7,  c.  21  {Butter  and  Margarine  Act, 
1907),  s.  5. 
Foot  v.  Findlay   ....  232 

Edw.  7,  c.  23  {Criminal  Appeal  Act,  1907). 

R.  V.  Ettridge        .         .         .594,  595 

s.  Z  (c). 

R.  V.  Davies 123 

R.  V.  Nuttall        .        .        .         .141 

ss.  3,  4  (3),  19  (a). 
R.  r.  Smith  ;  R.  v.  "Wilson    .         .144 

s.  4. 

R.  V.  George 141 

R.  V.  Hendry 145 

R.  V.  Kirkpatrick  .         .        .124 

R.  V.  Knight  .        .        .   132.  133 

R.  V.  McNair  .  .  .  .138 
R.  V.  "Warren         .        .        .        .148 

ss.  4,  19,  20. 
R.  V.  Johnson         .        .        .  136.  137 

s.4(l). 

R.  V.  Cohen 150 

R.  V.  Dyson 149 

R.  r.  Meyer 150 

R.  V.  Nicholls  ....  147 
R.  V.  Stoddart  .  .  .  .149 
R.  V.  Westacott   .         .         .    137,  138 

s.  4  (3). 
R.  V.  Davidson 

R.  r.  Ettridge       .        .        .13/ 
R.  r.  Nuttall 
R.  r.  Prince  .... 


140 
143 

141 

142 
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7  EiUv.  7,  c.  23  {Criminal 

Appeal  Act, 

1907) 

s.  6  (2). 

R.  r.  Elliott  . 

.  127 

s.no). 

K.    I'.  DUNLEAVY 

.  150 

s.  14  (1)  (3). 
R.  v.  Gylee     . 

.  150 

s.  16. 

R.  r.  Elliott  . 

.  151 

R.  r.  RUTTER   . 

.   138 

s.  19,  20  (2). 

R.  r.  Johnson 

.   138 

s.  20  (2). 
R.  c.  Hausmann 

AND  Othek.s 

.  139 

7  Edw.  7,  c.   29  (Patents   and  Designs  Act. 
1907),  ss.  15,  25. 
In  re  Ralston's   Patent  ;  In  re 

PUESTON  AND  RaLSTON's  PaTENT      451, 

452 

s.  18. 
In  re  Johnson's  Patent  (No.  2)      453, 

454 
7h  re  Thompson's  Patent     .         .  454 

s.   27.. 

In  re  Bkemeu's  Patent,  Ex  parte 
Braulik  :  In  re  Hogners  Patent, 
Ex  imrte  Bkai'LIK  ....  452 
In    re    Hatschek's  Patent  ;    Ex 
parte  Zerenner    .         .         .    458,  459 

s.  98  05)- 

Atkinson  v.  Britton    .        .        .  455 

7  Edw.  7,  c.  46  {Emplo^rs  Liability  Insur- 
ance Companies  Act,  1907). 
In    re    Irish    Catholic    Church 
Property  Insurance  Co.      .        .  298 

7  Edw.  7,  c.  47  {Deceased  Wife" s  Sister'' s  Mar- 
riage Act,  1907),  s.  1. 
R.  r.  DiBDiN  ;  i'A'^x^-^c  Thompson   189, 

■      190 

7  Edw.  7,  c.  50  {Companies  Act,  1907),  s.  10. 
In  re  Herts  and  Essex  AVater- 
■woRKs  Co.,  Ld.      .        .         .      71,  72 

s.  11(2). 
John    Jones    and    Sons,    Ld.    r. 
Financial  Times.        .        .    332,333 

s.  29. 
In    re    Bartitsu     Light    Cup.e 
Institute,  Ld 88 

7  Edw.  7,  c.  cxl.  {City  of  London  {Union  of 
Parishes)  Act,  1907). 
Wagstaff  v.  London  Corporation   .     193 

7  Edw.    7     c.    clx.xi.    {Metropolitan    Water 

Board  {Charges)  Act,  1907). 
South     Suburban    Gas    Co.    v. 
Metropolitan  "Water  Boai:d     .  417 

8  Edw.  7,  c.  36  (^Small  Holdings  and  Allot- 

ments Act,  1908),  ss.  7,  39  (3),  41. 

Ex 2Mrte  R\yGEK     .        .       10,11,586 

8   Edw.  7.  c.   59  {Prevention  of  Crime  Act, 
1908),  s.  10. 
R.  r.  Smith      ....  126.  127 


8  Edw.   7,   c.   59  {Prevention  of  Crime  Act, 

1908),  s.  10. 

R.   V.  TlUN-EU  . 

.   125,  126 

R.  r.  Walleii  . 

.  126 

s.  10  (4). 

R.  V.  Turner  . 

.    125,  12G 

ss.  10  (1).  19  (2). 

R.  V.  Smith  ;  R.  v 

Weston   .        .  l27 

S.S.  10,  12. 

R.  V.  Ravbouli) 

.  143 

.■s.  11. 

R.  V.  Smith  ;  R.  r 

Weston   .         .144 

8    Edw.    7,    c.  69  {Companies    Consolidation 
Act,  1908). 
s.  1. 
In    re    One    and    All    Sickne.ss 
AND  Accident  Assurance  Associa- 
tion        236 


ss.  9,  131.  132,  285. 

In  re  Essex  and  Sl'ffolk  Equit- 
able Insurance  Society,  Ld. 


In  re  Palace  Re-staurants  .         .     87 

s.  46  (1). 
Ill   re  Louisiana  and  Southern 
States  Real  Estate  and  Mort- 
gage Co.         .         .         .         .       78.  79 

s.  89. 
Barron  v.  Paringa  Mines  .         .     83 

s.  116. 
Vignes  v.  Stephen  Smith  5i  C<i.    .  476 

.s.  120, 

Booth  v.  Walkden  Spinning  and 
Manufacturing  Co.,  Ld.     .        .     85 

s.  186  (9). 
In  re  Charterland   Goldfields, 
Ld.     ' 


ss.  192,  285. 
Thomas  r.  United  Butter  Com- 
panies of  France,  Ld. 

s.  193. 

CrAUTORD  r.  M'CULLOCH 

ss.  267,  268. 
New  York  and  Continental  Li  ne    84 


89 

79 

89 


B.— COLONIAL  STATUTES. 

Australia. 

Commonwealth. 

63  &  64  Vict.  c.  12  (Constitution  Act,  19.00), 
s.  74. 

Attorney-General  for  New 
South  Wales  r.  Collector  of 
Customs  for  New  South  Wales  162 

New  South  Wales. 

48  Vict.  No.  18  {Croivn  Lands  Act,  1884),  s.  7. 
Chippendale  v.  William  Laidley 
&  Co .162 

Police  Offences  Act,  1901,  s.  6L 
Kelly  v.  Hart 


164. 165 
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CO  I. 

2  Edw.   7,  No.  32  (Consti/ution  Ad,  1902), 
s.  15. 
Harnett  v.  Ciuck  .        .    163,  164 

South   Australia. 

5  Edw.  7,  No.  897  {Local  Option  Act,  1905). 

Keam  r.  Adelaide  Justices         .  165 
rieken  v.  yoiike  justices  .        .  165 

Hong  Kong. 

No.  3  {Hong  Kong  Ordinance,  1873),  s.  31. 
Chang  Hang  Kiu  r.  Piggott  ;  In 
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